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Rule  5a.  No  book  or  other  material  in  the  Library  shall  have  the 
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vs.  Hugh  Earle,  CIR  3 

In  the  District  Court  of  the  United  States 

For  the  State  of  Oregon 

No.  Civ.  5299 

CHARLES  D.  BRONSON,  JR., 

Plaintiff, 
vs. 

HUGH  EARLE,  Collector  of  Internal  Revenue  and 
The  United  States  of  America, 

Defendants. 

PRE-TRIAL  ORDER 

The  cause  coming  on  for  pre-trial  before  Hon. 
James  Alger  Fee,  United  States  District  Judge, 
on  July  10,  1950,  plaintiff  being  represented  by 
Warde  H.  Erwin,  of  his  counsel,  and  defendant  be- 
ing represented  by  Victor  E.  Harr,  Ass't  United 
States  Attorney. 

Jiased  upon  proceedings  had  at  said  pre-trial,  it 
is  herel^y 

Ordered,  that  the  following  matters  are  admitted 
as  to  the  issues  framed  by  the  Complaint  herein  and 
by  the  Answer  to  the  Complaint. 

I. 

Defendant,  Collector  Hugh  Earle,  to  whom 
$6281.89  of  tax  sought  to  be  recovered  was  paid  was 
at  the  time  of  payment  of  said  sum  and  now  is  the 
duly  acting,  constituted  and  appointed  Collector 
of  Internal  Revenue. 
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II. 

Collector  of  Internal  Revenue  to  whom  $19,415.25 
of  the  tax  sought  to  be  recovered  was  at  the  time 
of  commencement  of  this  action  not  in  office. 

III. 

That  plaintiff  did  report  and  pay  to  the  former 
Collector  of  Internal  Revenue  on  or  before  the 
due  date  the  following  taxes  on  income  for  the 
years  in  question  as  shown: 

1944 $10,118.03 

1945 11,218.19 

1946 28,317.97 

IV. 

That  on  May  13,  1947,  plaintiff  did  pay  to  said 
former  Collector  the  sum  of  $19,415.25  for  holding 
in  suspense  and  without  application  to  tax  liability. 

V. 

That  on  or  about  the  21st  day  of  October,  1947, 
Commissioner  of  Internal  Revenue  proposed  de- 
ficiency of  income  taxes  against  plaintiff  for  the 
tax  years  of  1944,  1945,  1946. 

1944 $  9,678.23 

1945 10,488.93 

1946 23,339.51 

VI. 

That  on  the  17th  day  of  November,  1947,  plaintiff 
did  duly  and  regularly  file  his  protest  against  said 
proposed  deficiency. 
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VII. 

That  thereafter  and  on  the  16th  day  of  Feb.,  1949, 
an  assessment  of  additional  income  tax  due  was 
made  against  plaintiff  in  the  sum  of  $6,240.36,  plus 
interest  in  the  sum  of  $21.53,  which  was  assessed, 
and  satisfied  as  follows: 

Assessment    Payments 

1944  $9,678.23 

Interest   2,146.71 

Overassessment  of  plaintiff's  wife  $4,298.60 

Less  5/13/47  deposit 6,633.95 

Less  interest  abatement  892.39 

1945   10,488.93 

Interest    1,697.19 

Overassessment  as  above  5,530.67 

Less  5/13/47  deposit 5,757.60 

Less  interest  abatement  897.85 

1946   23,339.51 

Interest   2,376.15 

Overassessment  as  above  by 12,451.62 

Less  paid 7,023.68 

Bal.  of  tax  due  $6,240.36  pins  1949  Int.  $21.53 $6,261.89 

VIII. 

That  plaintiff's  wife  reported  during  the  years 
1944,  1945,  1946  the  following  taxes  on  reported 
income : 

1944 $  4,298.60 

1945 5,530.67 

1946 12,451.62 

which  said  payments  were  with  her  consent  applied 
as  shown  in  the  preceding  paragraph. 
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IX. 

That  said  assessments  of  additional  income  taxes 
against  plaintiff  resulted  principally  from  the  com- 
missioner's determination  that  the  amounts  reported 
in  the  income  tax  returns  of  plaintiff's  wife  for  the 
years  1944,  1945  and  1946  should  be  taxed  to  plain- 
tiff, such  reported  income,  the  source  and  amounts 
of  such  reported  income  is  as  follows : 

Parkdale  Ashbaugh 

1944  $15,161.97  

1945  14,705.50  1,951.86 

1946  26,471.79  6,209.41 

X. 

Plaintiff  did  on  the  10th  day  of  May,  1949,  file 
claim  for  refund  of  the  amounts  herein  sought  to  be 
recovered,  which  claims  were  denied  by  Commis- 
sioner of  Internal  Revenue  on  December  19,  1949. 

XL 

That  if  judgment  is  in  favor  of  plaintiff,  that 
the  parties  will  compute  and  agree  on  the  amount 
of  the  award  or  that  such  amount  may  be  fixed  by 
subsequent  order  of  the  Court. 

It  is  further  ordered  that  the  contested  issue  to 
be  submitted  for  determination  is  as  follows: 

I. 

Whether  the  Commissioner  of  Internal  Revenue 
erred  in  determining  that  certain  income  from 
Parkdale  Lumber  Co.,  Oreg.,  Ltd.  and  Ashbaugh 
Shingles  and  Shakes  should  be  taxed  to  plaintiff 
rather  than  to  plaintiff's  wife. 
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Contentions  of  Plaintiff 

In  connection  with  the  contested  issue  framed  by 
this  order,  plaintiff  contends  as  follows: 

I. 

Plaintiff  contends  that  the  Commissioner  of  In- 
ternal Bevenue  erred  in  assessing  to  and  collecting 
from  plaintiff  additional  income  taxes  based  on 
the  allocation  of  income  reported  to  the  Commis- 
sioner by  plaintiff's  wife  as  her  income  from  Park- 
dale  Lumber  Co.,  Oreg.,  Ltd.  and  Ashbaugh  Wood 
Shingles  and  Shakes  for  the  years  1944,  1945  and 
1946. 

II. 

That  the  aforesaid  assessments  were  illegally,  er- 
roneously and  wrongfully  assessed  and  colle<*ted. 

III. 

That  where  a  husband  has  no  interest  in  or  con- 
trol over  a  partnership  then  the  income  therefrom 
may  not  be  taxed  to  him  as  to  the  income  from 
Ashbaugh  Wood  Shingles  and  Shakes. 

IV. 

That  the  plaintiff,  plaintiff's  wife,  R.  C.  Roles 
and  Mrs.  Janet  Roles  did  intend  to  and  did  with  a 
business  purpose  join  together  in  the  conduct  of  a 
business  enterprise. 

Contentions  of  Defendants 

I. 

The  Commissioner  of  Internal  Revenue  properly 
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taxed  the  plaintiff  on  one-half  of  the  income  from 
the  Parkdale  Lumber  Co.  for  the  years  1944,  1945 
and  1946. 

II. 
The  Commissioner  of  Internal  Revenue  properly 
taxed  the  plaintiff  on  amounts  paid  by  Ashbaugh 
Wood  Shingles  and  Shakes  to  Mildred  P.  Bronson 
during  the  taxable  years  1945  and  1946. 

III. 

That  the  burden  is  upon  the  plaintiff  to  prove 
that  the  purported  partnership  known  as  the  Park- 
dale  Lumber  Co.  was  of  sufficient  substance,  insofar 
as  the  purported  interest  of  Mildred  P.  Bronson 
is  concerned,  to  be  recognized  for  income  tax  pur- 
poses. 

IV. 

That  the  burden  is  upon  the  plaintiff  to  prove 
that  the  amounts  paid  to  Mildred  P.  Bronson  dur- 
ing the  years  involved  by  the  Ashbaugh  Wood 
Shingles  and  Shakes,  a  purported  partnership,  did 
not  constitute  in  substance  an  assignment  of  income 
by  taxpayer,  taxable  to  him. 

Exhibits 

It  Is  Ordered  that  the  parties  may  offer  in  evi- 
dence at  the  trial  of  this  action  any  and  all  of 
the  following  pre-trial  exhibits  without  further 
identification  or  authentication,  each  of  the  parties, 
however,  having  reserved  the  right  to  object  on 
other  grounds  to  the  admission  in  evidence  of  any  or 
all  said  exhibits,  to  wit: 
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It  is  further  ordered  and  agreed  that  this  pre- 
trial order  will  govern  the  course  of  the  trial  and 
will  not  be  amended,  except  by  consent  or  to  pre- 
vent manifest  injustice.  This  pre-trial  order  will 
take  the  place  of  the  pleadings.  The  parties  agree 
to  waive  a  jury  and  have  the  case  tried  before  the 
Court  sitting  without  a  jury. 

The  Court,  finding  that  the  foregoing  clearly  and 
accurately  reflects  the  pre-trial  conference  had 
herein  and  the  stipulations  and  agreements  of  the 
parties,  hereby  ratifies  and  confirms  the  foregoing 
proceedings  in  all  things  and  does  hereby 

Order  that  the  said  pre-trial  order  be  and  the 
same  is  hereby  incorporated  into  and  hereby  made 
a  part  of  the  record  in  this  case  for  the  purpose  of 
controlling  the  course  of  proceedings  on  the  formal 
trial  hereof  before  the  Court. 

Dated  this  11th  day  of  July,  1950. 

/s/  JAMES  ALGER  FEE, 
District  Judge. 
Approved : 

/s/  WARDE  H.  ERWIN, 

Of  Attorneys  for  Plaintiff. 

/s/  VICTOR  E.  HARR, 

Of  Attorneys  for  Defendants. 

/s/  THOMAS  R.  WINTER. 
[Endorsed]:     Filed  July  11,  1950. 
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[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND  CONCLUSIONS 

OF  LAW 

Findings  of  Fact 

The  Court,  after  the  trial  of  the  case,  and  after 
duly  considering  all  of  the  evidence  in  the  case 
finds  the  facts  as  follows: 

1. 

Finds  the  facts  and  matters  set  forth  in  the  pre- 
trial order  entered  in  this  case. 

2. 
Finds  that  plaintiff's  wife,  Mildred  P.  Bronson, 
contributed  no  capital  directly  or  indirectly  through 
any  conununity  property  interest  or  otherwise  to 
the  Parkdale  Lumber  Company. 

3. 

Finds  that  plaintiff  ^s  wife  made  no  substantial 
contribution  of  services  to  the  Parkdale  Lumber 
Company. 

4. 

Finds  that  plaintiff  through  his  contribution  of 
capital  and  through  his  management  of  the  Park- 
dale  Lumber  Company  actually  created  the  right  to 
receive  and  enjoy  all  of  the  income  therefrom  taxed 
to  plaintiff,  amounting  to  one-half  of  the  income  of 
the  Parkdale  Lumber  Company. 
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5. 

Finds  that  plaintiff  actually  received  or  actually 
controlled  and  treated  as  his  own  all  of  the  one- 
half  or  the  income  of  the  Parkdale  Lumber  Com- 
pany taxed,  for  federal  income  tax  purposes,  to  him. 

6. 

Finds  that  the  partnership  arrangement  known 
as  the  Parkdale  Lumber  Company  made  no  sub- 
stantial change  in  the  economic  relationship  of 
plaintiff  and  his  wife ;  he  continued  to  earn  and  pro- 
duce the  income  taxed  to  him  and  controlled  its  use 
and  disposition. 

7. 

Finds  that  Mildred  P.  Bronson  did  not  in  any 
substantial  manner  influence  the  conduct  of  the  busi- 
ness of  the  Parkdale  Lumber  Company  or  exericse 
any  voice  or  control  of  the  distribution  of  the  in- 
come from  the  business. 

8. 

Finds  that  plaintiif  and  R.  C.  Roles  actually  con- 
trolled and  dominated  the  business  of  the  Parkdale 
Lumber  Company. 

9. 

Finds  from  a  consideration  of  all  the  pleadings, 
the  pre-trial  order  and  all  of  the  evidence  in  tlie 
case,  oral  and  documentary,  including  the  partner- 
ship agreement,  the  conduct  of  the  parties  in  the 
execution  of  its  provisions,  their  statements,  the 
testimony  of  all  the  witnesses,  the  relationship  of 
the  parties,  their  respective  abilities  and  capital 
contributions,  the  actual  control  of  the  income  and 
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the  purposes  for  which  it  was  used,  and  all  other 
facts  and  circumstances  throwing  light  or  tending 
to  show  the  true  intent  of  the  parties  to  the  agree- 
ment, that  plaintiff  and  his  wife  did  not  intend,  in 
good  faith  and  A\dth  a  lousiness  purpose,  to  join  to- 
gether as  partners  in  the  conduct  of  the  business 
of  the  Parkdale  Lumber  Company. 

10. 

Finds  that  plaintiff's  wife  was  not  brought  into 
the  business  conducted  as  the  Parkdale  Lumber 
Company  as  a  partner  for  a  genuine  business  pur- 
pose; rather,  she  was  brought  into  the  business 
principally  for  the  purpose  of  minimizing  plaintiff's 
income  taxes. 

11. 

Finds  that  the  Ashbaugh  Wood  Shingles  and 
Shakes  partnership  came  about  in  this  way.  The 
"Warrenton  Shingle  Company,  entirely  owned  and 
operated  by  plaintiff  and  R.  C.  Roles,  manufactured 
cedar  shingles  and  shakes.  A  large  part  of  its  out- 
put was  marketed  in  the  Los  Angeles,  California, 
area.  One  of  its  customers,  sometimes  referred  to 
as  distributor,  was  a  Mr.  L.  B.  Ashbaugh  of  Los 
Angeles.  Morgan  Stark,  one  of  the  partners  of  the 
Beverly  Roofing  Company  of  Los  Angeles,  came  to 
23laintiff  and  to  Mr.  Roles  in  an  endeavor  to  pur- 
chase shingles.  Mr.  Stark  was  advised  by  plaintiff 
and  his  associate,  Mr.  Roles,  that  their  output  of 
shingles  was  committed  and  that  they  had  no 
shingles  for  sale  to  the  Beverly  Roofing  Company. 
Thereafter,  Mr.  Stark  again  contacted  plaintiff  and 
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Mr.  Roles  and  advised  them  that  the  Beverly  Roof- 
ing Comijany  had  purchased  the  Ashbaugh  business 
and  in  order  to  secure  shingles  Stark  proposed  to 
take  plaintiff  and  Mr.  Roles  into  a  partnership  so 
that  the}^  might  share  in  the  profits  on  the  sale  of 
the  shingles  by  the  Beverly  Roofing  Company.  The 
Warrenton  Shingles  Company  was  at  that  time  sell- 
ing its  entire  output  of  shingles  at  the  ceiling  price 
under  the  regulations  of  the  Office  of  Price  Admin- 
istration and  advised  Mr.  Stark  that  they  could  not 
accept  a  higher  price.  Mr.  Stark  then  proposed  a 
partnership  arrangement  between  the  Beverly  Roof- 
ing Company,  Mildred  P.  Bronson,  plaintiff's  wife, 
and  Janet  L.  Roles,  wife  of  R.  C.  Roles.  That  ar- 
rangement was  entered  into  on  or  about  August  3, 
1945.  The  Beverly  Roofing  Company,  under  the 
terms  of  the  agreement,  was  to  manap.e  and  operate 
the  partnership,  furnish  its  capital  and  neither  Mrs. 
Bronson  nor  Mrs.  Roles  were  to  have  any  personal 
liability  as  to  the  partnership's  operations  con- 
ducted by  the  Beverly  Roofing  Company.  Mrs. 
Bronson  and  Mrs.  Roles  were  to  receive  65%  of 
the  profits  of  the  partnership  for  1945  and  1946  and 
were  to  receive  50%  of  the  profits  thereafter.  Mrs. 
Bronson  was  paid,  under  this  arrangement,  in  1945 
the  sum  of  $1,956.86  and  she  was  paid  in  1946  the 
sum  of  $6,209.41,  all  of  which  amounts  were  taxed 
to  plaintiff  and  the  income  tax  paid  thereon  by  Mrs. 
Bronson  was  refunded. 

12. 

Finds   that   the   Ashbaugh   Wood   Shingles    and 
Shakes  was  organized  to  permit  plaintiff  and  R.  C. 
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Roles  to  avoid  OPA  regulations.  Their  wives  were 
made  nominal  partners  in  this  enterprise  only  be- 
cause it  was  obviously  illegal  for  them  to  have  done 
so.  Plaintiff  was  the  real  beneficiary  of  this  ar- 
rangement and  plaintiff,  not  his  wife,  had  domina- 
tion and  control  over  the  income  allocated  to  her. 
The  income  received  l)y  Mrs.  Bronson  from  Ash- 
baugh  Wood  Shingles  and  Shakes  was  merely  an 
assignment  of  income  by  the  plaintiff  to  his  wife. 

13. 

Plaintiff's  wife  made  no  contribution  of  capital 
or  services  to  the  Ashbaugh  Wood  Shingles  and 
Shakes  partnership  nor  did  she  in  any  way  con- 
tribute to  the  production  of  the  income  of  Ash- 
baugh Wood  Shingles  and  Shakes.  The  aforemen- 
tioned amounts  received  from  that  source  and  taxed 
to  plaintiff  were  paid  to  her  solely  because  the 
Warrenton  Shingle  Company,  owned  and  operated 
by  plaintiff  and  R.  C.  Roles,  was,  under  the  cir- 
cumstances, willing  to  and  did  ship  a  substantial 
part  of  its  output  of  shingles  and  shakes  to  the 
Beverly  Roofing  Company. 

Conclusions  of  Law 
The  Court  concludes  as  follows: 

1. 

Plaintiff  has  failed  to  sustain  the  burden  of 
proof  on  the  issue  that  he  and  his  wife,  Mildred 
P.  Bronson,  were  bona  fide  partners  in  the  Park- 
dale  Lumber  Company. 
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2. 

The  Commissioner  of  Internal  Revenue  properly 
taxed  to  the  plaintiff  one-half  of  the  income  from 
the  Parkdale  Luml^er  Company  for  the  taxable 
years  here  involved. 

3. 

The  amounts  of  money  paid  to  Mildred  P.  Bron- 
son  during  the  taxable  years  here  involved  by  the 
Ashbaugh  Wood  Shingles  and  Shakes  represented 
income  of  the  plaintiff,  assigned  by  plaintiff  to  his 
wife,  Mildred  P.  Bronson.  Such  amounts  were 
properly  taxed  to  plaintiff. 

/s/  GUS  J.  SOLOMON, 

United  States  District  Judge. 

Dated:  17th  day  of  November,  1950. 
[Endorsed]:     Filed  November  17,  1950. 


[Title  of  District  Court  and  Cause.] 

OBJECTIONS  TO  FINDINGS  OF  FACT  AND 
CONCLUSIONS   OF  LAW 

Comes  now  plaintiff  and  objects  to  defendants' 
proposed  findings  of  facts  and  conclusions  of  law 
as  follows: 

I. 

Objects  to  proposed  finding  of  facts  numbered  2 
and  3  or  the  ground  and  for  the  reason  that  there  is 
no  evidence  to  support  said  finding,  but  that  the 
sole  and  only  evidence  concerning  these  findings  are 
to  the  contrarv. 
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II. 

Objects  to  proposed  finding  of  fact  numbered  4 
on  the  ground  and  for  the  reason  that  the  same  is 
not  a  fact  but  a  conclusion. 

III. 

Objects  to  proposed  finding  of  fact  numbered  5 
on  the  ground  and  for  the  reason  that  the  same 
is  contrary  to  the  evidence. 

IV. 

Objects  to  proposed  finding  of  facts  numbered  6 
and  7,  on  the  ground  and  for  the  reason  that  the 
same  is  contrary  to  the  evidence,  and  is  a  conclusion. 

V. 

Objects  to  proposed  finding  of  fact  numbered  8 
on  the  ground  and  for  the  reason  that  the  same  is 
too  broad  and  indefinite  to  bo  a  fact  and  is  therefor 
a  conclusion. 

VI. 

Objects  to  proposed  finding  of  fact  numbered  9 
on  the  ground  and  for  the  reason  that  the  same 
is  contrary  to  the  evidence  and  contains  a  con- 
clusion. 

VII. 

Objects  to  proposed  finding  of  fact  numbered  10 
on  the  ground  and  for  the  reason  that  the  same 
is  contrary  to  the  evidence  and  contains  a  conclu- 
sion and  is  a  repetition  of  a  previously  proposed 
finding. 


vs.  Hugh  Earle,  CIIl  17 

VIII. 

Objects  to  proposed  finding  of  fact  numbered  11 
on  the  ground  and  for  the  reason  that  the  same  is 
in  part  is  not  supported  by  the  evidence. 

IX. 

Objects  to  proposed  finding  of  fact  numbered  12 
on  the  ground  and  for  reason  that  the  same  is 
not  supported  by  the  evidence  and  is  a  conchision 
and  has  no  application  in  part  to  the  question  of 
taxation. 

And  plaintiff  objects  to  defendants'  proposed  con- 
clusions of  law  and  each  of  them,  in  that  they  are 
contrary  to  the  law  and  the  facts  as  applied  thereto. 

BOYD,  FERRIS  &  ERWIN, 
Of  Attorneys  for  Plaintiff. 

State  of  Oregon, 
County  of  Multnomah — ss. 

Due  service  of  the  within  Objections  is  hereby  ac- 
cepted in  Multnomah  County,  Oregon,  this  20th  day 
of  October,  1950,  by  receiving  a  copy  thereof,  duly 
certified  to  as  such  by  Warde  H.  Erwin,  of  attor- 
neys for  Plaintiff. 

/s/  VICTOR  E.  HARR, 

Of  Attorneys  for  Defendants. 

[Endorsed]  :     Filed  November  17,  1950. 
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[Title  of  District  Court  and  Cause.] 

ORDEK 
November  17,  1950 

Defendant  appearing  by  Mr.  James  Garland,  of 
counsel,  and  the  plaintiff  not  appearing. 

It  is  Ordered  that  the  motion  of  the  plaintiff  for 
a  new  trial  be,  and  is  hereby,  denied,  and  that 
plaintiff's  objections  to  the  proposed  findings  of 
fact  and  conclusions  of  law  l^e,  and  are  hereby, 
overruled. 


In  the  United  States  District  Court 
For  the  District  of  Oregon 

No.  Civil  5299 

CHARLES  D.  BRONSON,  JR., 

Plaintiff, 
vs. 

HUGH  EARLE,  Collector  of  Internal  Revenue  for 
the  District  of  Oregon,  and  the  United  States 
of  America, 

Defendants. 

JUDGMENT 

This  cause  came  on  for  trial  before  the  above-en- 
titled court,  without  a  jury,  on  July  11,  1950,  and 
on  order  of  the  Court,  was  continued  to  July  15, 
1950,  for  oral  argument  thereon,  and  the  Court  hav- 
ing heard  oral  argument  and  having  taken  the 
matter  under  advisement,  and  having  now  entered 
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herein  Findings  of  Fact  and  Conclusions  of  Law  in 
faA'or  of  defendants,  and  being  advised  in  the  prem- 
ises, it  is  hereby 

Ordered,  Adjudged  and  Decreed  that  plaintiff 
take  nothing  and  that  the  above  action  be,  and  it  is 
hereby,  dismissed  on  the  merits,  and  it  is  further 
ordered  that  neither  party  may  recover  costs  herein. 

Dated  at  Portland,  Oregon,  this  17th  day  of  No- 
vember, 1950. 

/s/  CIUS  J.  SOLOMON, 
District  Judge. 

[Endorsed]:     Filed  November  17,  1950. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

To :  Hugh  Earle  and  the  United  States  of  America, 
defendants,  and  to  Henry  L.  Hess,  Victor  E. 
Harr,  their  attorneys: 
You  and  each  of  you  mil  take  notice  that  plain- 
tiff, Charles  D.  Bronson,  does  hereby  appeal  to  the 
United  States  Court  of  Appeals,  for  the  ninth  Cir- 
cuit from  that  certain  judgment,  findings  and  con- 
clusions entered  in  the  above-entitled  case  on  the 
17th  day  of  November,  1950,  and  each  and  every 
part  and  the  whole  thereof. 

BOYD,  FERRIS  &  ERWIN, 

/s/  WARDE  H.  ERWIN, 

Of  Attorneys  for  Plaintiff. 

[Endorsed] :     Filed  January  12,  1951. 
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[Title  of  District  Court  and  Cause.] 

DOCKET  ENTRIES 
1950 

Mar.    6 — Filed  complaint. 

Mar.    6 — Issued  summons — to  marshal. 

Mar.  14 — Filed  summons  with  marshal 's  returns. 

May    2 — Filed  answer  of  Hugh  Earle  and  U.  S. 

May  9 — Entered  order  setting  for  trial  on  May 
31,  1950.  McC. 

May  12 — Entered  order  cancelling  trial  date.   McC. 

May  15 — Entered  order  setting  for  trial  on  Sept. 
19,  1950.    McC. 

June  20 — Entered  order  cancelling  trial  date  of 
Sept.  19.   McC. 

June  20 — Entered  order  setting  for  pre-trial  July 
10  and  trial  July  11,  1950.   Fee. 

June  27 — Filed  stipulation  to  take  deposition  of 
witness. 

June  27 — Filed  notice  for  leave  to  take  deposition. 

July  10 — Filed  deposition  of  Morgan  S.  Stark. 

July  11 — Filed  and  entered  pre-trial  order.   Fee. 

July  11 — Record  of  trial  before  court  and  order 
continuing  to  July  15,  1950,  10  a.m.  for 
oral  argument.    Sol. 

July  11 — Filed  Exhibits  1  to  129  (as  listed  in  pre- 
trial order). 
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1950 

July  15 — Record  of  argument  on  the  merits  and 
order  taking  under  advisement.    Sol. 

Aug.  4 — Record  of  oral  opinion  (Deft,  to  prepare 
findings  and  conclusions  and  judgment). 
Sol. 

Nov.  17 — Filed  objections  to  defendants  proposed 
findings  of  fact  and  conclusions  of  law. 

Nov.  17 — Filed  motion  for  a  new  trial  and  for  with- 
holding entry  of  judgment. 

Nov.  17 — Entered  order  denying  motion  for  a  new 
trial  and  for  withholding  entry  of  judg- 
ment.  Sol. 

Nov.  17 — Entered  order  overruling  objections  to 
proposed  findings  and  conclusions.   Sol. 

Nov.  17 — Filed  and  entered  Findings  of  Fact  and 
Conclusions  of  Law.    Sol. 

Nov.  17 — Filed  and  entered  judgment.   Sol. 

Dec.  12 — Filed    transcript    of    proceedings    dated 
July  11,  1950. 
1951 

Jan.  12 — Filed  notice  of  appeal  by  plntf.  Copy  to 
U.  S.  attorney. 

Jan.  12 — Filed  bond  on  appeal. 

Jan.  15 — Filed  designation  of  contents  of  record 
and  points  on  appeal. 

Jan.  17 — Filed  motion  for  order  for  clerk  to  send 
exhibits. 

Jan.  17 — Filed  and  entered  order  to  send  exhibits. 
Sol. 
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In  the  District  Court  of  the  United  States 

For  the  District  of  Oregon 

Civil  No.  5458 

CHARLES  D.  BRONSON, 

Plaintiff, 

vs. 

HUGH   EARLE,   Collector   of   Internal   Revenue, 
and  the  United  States  of  America, 

Defendants. 

July  11,  1950 
Before:  Honorable  Clus  J.  Solomon, 
Judge. 

Appearances : 

BOYD,  FERRIS  &  ERWIN,  by 
WARDE  H.  ERAVIN, 

Attorneys  for  the  Plaintiff. 

JAMES  P.  GARLAND, 

Special  Assistant  Attorney  General,  and 
THOS.  R.  WINTER, 

Special  Assistant  Attorney  General, 
Attorneys  for  the  Defendants. 

TRANSCRIPT  OF  PROCEEDINGS 

The  Court:  In  the  case  of  Charles  D.  Bronson 
versus  Hugh  Earle,  Collector  of  Internal  Revenue, 
and  the  United  States  of  America,  are  the  parties 
ready  % 

Mr.  Erwin :     Ready. 
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Mr.  Garland:     Ready. 

The  Court:  You  may  proceed.  I  read  the  pre- 
trial order. 

Mr.  Garland:  Before  we  start,  may  it  please  the 
Court,  we  would  like  to  have  the  witnesses  excluded. 
We  think  this  is  the  type  of  case  that  indicates  the 
propriety  of  that  request. 

The  Court :  Then  we  are  going  to  have  to  change 
courtrooms,  because  we  have  no  place. 

Mr.  Garland :  In  that  event  we  will  withdraw  it, 
because  it  isn't  important  enough. 

The  Court:     Are  the  exhibits  marked  already? 

Mr.  Erwin:  They  are  marked.  It  doesn't  look 
as  if  they  are  in  order,  and  I  hope  the  Court  will 
bear  with  me. 

The  Court:     That  is  all  right. 

Is  there  any  objection  to  the  exhibits? 

Mr.  Erwin:  Your  Honor,  the  exhibits  were  ad- 
mitted for  identification  purposes,  and  the  only 
objections  reserved  are  those  as  to  incompetency, 
immateriality,  and  irrelevancy  to  the  time  of  trial. 

Mr.  Garland :  We  think  that  many  of  them  have 
very  little  weight.  However,  we  are  going  to  raise 
no  objection.  We  will  [2*]  raise  no  objection  to  the 
admissibility  of  any  of  them. 

The  Court:  All  right.  All  the  exhibits  are  ad- 
mitted. We  will  save  some  time  on  that.  Either 
side  may  refer  to  any  exhibit,  and  I  will  be  the  one 
to  determine  the  weight  and  the  relevancy. 

Mr.  Erwin:     Very  w^ell. 


*  Page  numbering  stamped  at  top  of  page  of  original  Reporter's 
Transcript. 
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(Pre-trial  exhibits  1  to  129,  inclusive,  identi- 
fied and  described  in  the  pre-trial  herein,  were 
thereupon  admitted  in  evidence  as  Exhibits  1 
to  129,  inclusive.) 

CHARLES  D.  BRONSON 

was  thereupon  produced  as  a  witness  in  his  own 
behalf,  and,  having  been  first  duly  sworn,  testified 
as  follows: 

Direct  Examination 

By  Mr.  Erwin : 

Q.  Mr.  Bronson,  you  are  the  plaintiff  in  this  case 
against  the  Collector  of  Internal  Revenue  and  the 
United  States.  Is  that  correct '?  A.    Yes. 

Q.  Mr.  Bronson,  let  me  ask  you  when  and  where 
you  were  married.  I  don't  care  where,  but  when? 

A.     In  Vancouver  in  1933. 

Q.  In  1933.  Were  you  at  that  time  a  resident 
of  Vancouver,  Washington  1  A.     Yes. 

Q.  And  for  how  long  did  you  remain  a  resident 
of  Vancouver?  A.     Until  1935. 

Q.  And  were  you  engaged  in  any  occupation  in 
Washington?  [3] 

A.  Yes.  I  had  a  service  station,  worked  for 
Standard  Stations,  and  then  had  a  service  station  of 
my  own. 

Q.  And  that  was  during  the  period  that  you  lived 
there  with  your  wife?  A.     Yes. 

Q.  Did  you  maintain  at  that  time  any  bank 
account  in  Vancouver? 
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(Testimony  of  Charles  D.  Bronson.) 

A.  I  maintained  a  bank  account  for  the  service 
station  only. 

Q.  And  was  that  in  your  name  or  joint  names  or 
how  was  that  carried? 

A.  I  don't  just  remember,  but  it  was  just  ex- 
clusively for  the  service  station.  It  might  have  been 
labeled  ''Gilmore  Oil  Comi)any  Service  Station"  or 
something  like  that.   I  don't  remember. 

Q.     It  was  not  a  family  or  personal  account? 

A.     No. 

Q.  Did  you  have  any  other  bank  accounts  at  that 
time? 

A.  Well,  my  personal  account  was  kept  with  my 
father  in  a  bank  in  Portland. 

Q.  In  the  bank  at  Portland.  And  what  bank  was 
that?  A.     The  United  States  National. 

Q.  Were  your  earnings  from  your  enterprise  in 
Vancouver  deposited  in  that  account  with  your 
father?  A.     Yes. 

Q.  And  your  personal  withdrawings  were  made 
from  that  account?  A.     Yes. 

Q.  Now,  when  you  left  Vancouver  in  1935,  where 
did  you  go?  [4]  A.     Warrenton,  Oregon. 

Q.  And  will  you  tell  the  Court  for  what  purpose 
you  went  to  Warrenton  ? 

A.  Well,  w^e  w^ent  down  there  to  start  construc- 
tion on  a  shingle  mill. 

Q.  And  did  you  form  a  concern  at  that  time  for 
the  operation  of  that  mill? 

A.     AVe  formed  a  corporation,  yes. 

Q.     And  what  was  the  name  of  that  corporation? 
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(Testimony  of  Charles  D.  Bronson.) 

A.     War  rent  on  Shingle  Company. 

Q.  And  who  were  the  original  subscribers  to 
stock  of  that  corporation? 

A.     Mr.  Roles  and  myself  and  my  father. 

Q.     And  your  father's  name*? 

A.     Charles  D.  Bronson. 

Q.     And  you  are  Charles  D.  Bronson,  Jr.? 

A.     I  am  Jr.,  yes. 

Q.  Do  you  recall  what  the  original  stock  sub- 
scription by  yoiu'self  was  to  that  concern? 

A.     Well,  I  believe  it  was  $3,400. 

Q.  $3,400.  At  the  risk  of  having  my  question 
objected  to,  I  am  going  to  ask  if  the  original  stock 
subscription  could  have  been  $4,400. 

The  Court:     What  was  it?  [5] 

Mr.  Erwin:  $4,400,  but  ten  shares  were  signed 
back  according  to  the  book,  and  I  think  the  record 
will  speak  for  itself. 

Q.     So  eventually  you  did  subscribe  to  $3,400? 

A.  That  is  what  I  meant — eventually  I  did  end 
up  that  way,  I  think. 

Q.  Then  did  Mr.  Roles  subscribe  to  stock  at  that 
time  % 

A.  Well,  yes.  He  subscribed  for  stock,  but  it 
was — I  haven't  refreshed  my  memory  on  this  thing- 
enough  to  know  just  how  that  was  handled. 

Q.  Let  me  ask  you  this:  Did  he  pay  for  any 
stock  at  that  time?  Did  Mr.  Roles  pay  for  any 
stock  at  that  time?  A.     No. 
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(Testimony  of  Charles  D.  Bronson.) 

Q.  The  capital  contribution  was  your  own  stock 
subscription  1  A.     Yes. 

Q.  And  where  did  the  money  come  from  to  pur- 
chase that  stock  interest  in  the  Warrenton  Shingle 
Company  ? 

A.  Well,  it  was  my  money  that  I  had  at  the  time 
when  we  moved  down  there. 

Q.  And  would  you  recall  what  account  that  was 
taken  from? 

A.  Well,  there  was  only  one  account  that  it  could 
be  taken  from,  from  our  account  in  the  bank  in 
Portland,  United  States  National  Bank  in  Portland. 

Q.     That  is  the  account  with  yourself  and  father? 

A.  A  small  amount  could  have  come  from  this 
service  station  that  we  might  have  had  for  working 
capital  that  we  closed  out  [6]  and  used  for  that 
purpose,  but,  so  far  as  I  can  remember 

Mr.  Garland:  If  the  Court  please,  we  object. 
The  answer  has  been  made,  but  we  will  object  to  any 
other  question  on  where  it  may  have  come  from.  It 
is  a  matter  of  speculation,  and  I  believe  the  answer 
should  be  stricken. 

Mr.  Erwin :  We  have  no  objection  to  withdraw- 
ing that  last  answer — I  mean  the  one  that  followed. 

Q.  Now,  then,  when  you  started  the  Warrenton 
Shingle  Company  at  Warrenton,  Oregon,  was  that 
an  existing  mill  that  you  purchased  down  there? 

A.  No.  We  started  building  from  the  bare 
ground  up. 

Q.     You  constructed  the  mill?  A.     Yes. 
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(Testimony  of  Charles  D.  Bronson.) 

Q.  Did  you  purchase  machinery  for  its  opera- 
tion ?  A.     Yes. 

Q.  And  was  there  any  additional  capital  other 
than  the  $3,400  put  into  that  as  far  as  you  know? 

A.     You  mean  right  at  the  beginning? 

Q.  Well,  at  any  time  at  the  early  part  of  the 
corporation  ? 

A.  Yes.  We  didn't  have  quite  enough  to  finance, 
so  my  brother  joined  us  for  a  short  while,  and  I  be- 
lieve he  purchased  20  shares,  if  I  remember  cor- 
rectly. 

Q.     How  long  was  that  stock  held  by  him? 

A.  Well,  I  don't  believe  he  was  down  there  over 
a  year. 

Q.     Who  repurchased  the  stock  from  him? 

A.     Well,  I  think  I  did  at  the  time.  [7] 

Q.  What  is  your  and  Mr.  Roles'  respective  stock 
interest  now  in  the  corporation? 

A.  We  each  have  an  equal  number  of  stock  now 
at  the  present  time. 

Q.  State  whether  or  not  that  was  the  original 
intention  when  you  formed  the  corporation. 

A.  Yes.  Mr.  Roles  and  myself  had  signed  an 
agreement  that  at  such  time  as  he  was  able — I  be- 
lieve there  was  a  time  limitation — that  he  had  the 
right  to  buy  a  half  interest. 

Mr.  Winter :  The  agreement,  your  Honor,  is  the 
best  evidence. 

Mr.  Erwin:  Unless  it  is  contained  in  here,  your 
Honor.  I  haven't  checked.  I  think  in  any  event  he 
would  be  entitled  to  say 
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The  Court :  Before  you  go  ahead,  let  me  say  this : 
Do  you  intend  to  introduce  anything  in  evidence, 
any  document  that  hasn't  been  marked  as  a  pre- 
trial exhibit? 

Mr.  Erwin:  It  is  not  our  intention  at  this  time, 
your  Honor.  We  have  no  reason  to  believe  there 
will  be. 

The  Court:  Well,  I  want  to  call  attention  to  a 
rule  of  this  court  that  no  document  may  be  intro- 
duced unless  it  is  marked  as  a  pre-trial  exhil>it. 
However,  in  this  particular  instance,  because  you 
may  not  have  known  of  that  rule,  as  far  as  this 
witness  is  concerned,  if  you  want  to  produce  the 
exhibit,  the  agreement,  I  think  that  will  be  all  right. 

Is  there  any  objection?  [8] 

Mr.  Garland:     No  objection  at  all. 

The  Court:  No  objection  to  it.  And  do  you  have 
a  copy? 

Mr.  Erwin:     I  think  there  is  a  copy  available. 

The  Court:  All  right.  When  it  is  available,  it 
may  be  admitted. 

Mr.  Erwin:  I  think  we  will  l^e  satisfied,  your 
Honor,  with  his  answer  that  their  stock  interests 
now  are  equal,  in  any  event.  I  don't  believe  it  is 
too  important. 

The  Court :     We  will  see  if  there  is  any  issue. 

Mr.  Garland :  We  will  agree  that  is  a  fact  with- 
out any  further  proof. 

The  Court:  All  right.  It  has  been  stipulated 
that  the  stock  interest  of  Mr.  Roles  and  the  plaintiff 
are  identical  in  the  Warrenton  Shingle  Company. 
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Mr.  Garland:  Were  they  identical  during  the 
taxable  year? 

Mr.  Erwin:     I  will  ask  that  question. 

Q.  Were  your  interests  identical  during  the  years 
1944,   '5  and   '6?  A.     Yes. 

Q.  Now,  where  did  you  live  when  you  moved 
from  Vancouver,  Washington,  to  Warrenton? 

A.     I  don't  understand.    Where  did  I  live? 

Q.  I  mean  did  you  live  directly  in  the  City  of 
Warrenton  near  the  mill  or  some  place  else? 

A.     No ;  lived  right  in  Warrenton.  [9] 

Q.  And  do  you  know  whether  Mr.  and  Mrs.  Roles 
maintained  their  place  of  abode  at  that  time? 

A.     Yes;  right  across  the  street. 

Q.     That  w^as  in  Warrenton,  Oregon,  also? 

A.    Yes. 

Q.  And  was  that  in  fairly  close  proximity  to  the 
mill  or  some  distance  away? 

A.  No;  it  was  about  a  half  mile,  I  believe;  as 
close  as  we  could  find  places  to  live. 

Q.  Mrs.  Roles  was  living  there  with  Mr.  Roles 
at  that  time?  A.     Yes. 

Q.  Was  Mrs.  Bronson  living  there  with  you  at 
the  time  that  you  first  went  to  Warrenton? 

A.     Not  the  first  few  months. 

Q.     And  where  was  she  living? 

A.     She  stayed  in  Vancouver. 

Q.  And  then  she  came  down  there  how  many 
months  later,  would  you  say? 

A.     Oh,  three  or  four,  I  imagine. 
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Q.  State,  if  you  will,  Mr.  Bronson,  to  the  Court 
what,  if  anything,  Mrs.  Roles  did  in  behalf  of  the 
Corporation  when  it  was  first  being  formed. 

Mr.  Garland:  We  think  that  is  immaterial. 
Thei'e  is  nothing  involved  here — no  question  of 
taxes  involved  in  this  case. 

The  Court :  Well,  it  is  just  background  they  are 
asking  for.  [10]  I  assume  the  next  thing  he  is  going 
to  try  to  bring  out  is  what  Mrs.  Roles  did.  Let's  go 
ahead. 

Mr.  Erwin:     That's  right. 

A.  When  we  first  started,  Mrs.  Roles — we  had  a 
crew  down  there,  and  there  was  no  place  for  them 
to  stay  or  to  eat  or — if  it  hadn't  been  for  her  we 
wouldn't  have  had  a  crew.  She  had  access  to  a 
fairly  good-sized  house,  and  fed  the  crew,  the  con- 
struction crew. 

Q.     Is  that  the  crew  that  was  building  the  mill"? 

A.  Not  the  crew  that  was  building  the  mill.  That 
is  what  we  had  to  have  first,  was  a  millwright  crew. 

Q.  And  did  she  perform  any  other  work  in  be- 
half of  the  corporation? 

A.  Well,  she  was  there  at  all  times,  and  we  were 
trying  to  decide  what  to  do  while  we  were  construct- 
ing. It  was  not  going  too  well.  She  was  present 
when  any  discussions  were  made. 

Q.  You  are  referring  just  during  the  time  you 
were  constructing.    Is  that  correct?  A.     Yes. 

Q.  Now,  I  meant  at  any  time,  Mr.  Bronson,  if 
you  will  just  tell  the  Court. 

A.     Oh,  at  any  time  the  mill  was  there? 
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Q.     That's  correct. 

A.  Oh,  any  time  that  I  was  gone  and  Mr.  Roles 
was  gone  she  was  present  in  the  office  to  take  care 
of  anything  that  came  [11]  in,  and  also  she  has — all 
the  way  through  she  has  done  invoicing. 

Q.  Now,  when  you  say  anything  that  happened 
to  come  in,  what  do  you  mean,  in  detail — sales, 
orders,  big  logs,  or  what  did  she  do? 

A.  No,  not  hardly  big  logs,  but  orders,  or  if  we 
happened — we  shipped  by  boat  and  no  one  knows 
when  the  ])oat  would  come  in.  If  I  didn't  happen  to 
be  there,  there  was  a  good  deal  of  typing  work  to  do 
in  order  to  get  the  shingles  out,  manifests,  invoices. 

Q.  Was  there  anyone  else  in  the  office  other  than 
Mrs.  Roles'? 

A.  No,  not  when — if  I  wasn't  there,  there  was 
no  one  else  available,  no. 

Q.  Has  she  continued  to  do  that  work  in  behalf 
of  Warrenton  Shingle  Company?  A.     Yes. 

Q.  And  Warrenton  Shingle  Company  is  still  in 
existence  and  still  operating.    Is  that  correct? 

A.     Yes. 

Q.  And  has  operated  continuously  from  the  time 
of  its  inception  in  1935!  A.     Yes. 

Q.  Now,  after  Mrs.  Bronson  came  down  there, 
state  whether  or  not  she  made  any  contributions  of 
services  in  behalf  of  the  Corporation.   [12] 

A.  Well,  when  we  were  all  there  together,  it 
was  hardly  necessary  for  her  to  do  very  much. 

Q.  So  at  that  time  she  didn't  contribute  a  great 
deal  with  respect  to  services?  A.     No. 
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Q.  As  a  matter  of  fact,  did  you  have  any  chil- 
dren at  that  time  ?  A.     Yes. 

Q.     And  how  many? 

A.  Two  at  that  time  when  we  first  moved  down 
there. 

Q.     And  what  were  their  ages  at  that  time'? 

A.  Well,  one  was  just  a  few  months  old,  and  the 
other  one  was  a  couple  of  years  old. 

Q.  And  is  that  one  reason  Mrs.  Bronson  stayed 
in  Vancouver  rather  than  move  down  when  you  did  ? 

A.     Yes,  that's  right. 

Q.  Now,  how  long  did  the  mill  at  Warrenton 
operate?  A.     It  ])urned  in  1943. 

Q.     Has  that  mill  operated  from 

A.     '36  to  1941. 

Q.     1943?  A.     '43,  I  mean. 

Q.  1943.  Then  at  any  time  did  Warrenton 
Shingle  Company  acquire  or  purchase  any  other 
mills?  A.     Yes;  a  mill  at  Toledo  in  1941. 

Q.     That  mill  was  purchased  in  1941  ?  [13] 

A.    Yes. 

Q.  And  was  that  purchased  with  Warrenton 
Shingle  Company  funds  or  how^  was  it  purchased? 

A.     Yes. 

Q.  It  was  purchased  with  Warrenton  Shingle 
Company  funds?  A.     Yes. 

Q.  Now,  who  was  the  operator  of  the  mill  at 
Toledo? 

A.     Mr.  and  Mrs.  Roles  moved  to  Toledo. 

Q.     Did  they  move  their  residence  to  Toledo? 
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A.    Yes. 

Q.  And  what  discussions,  if  any,  took  place  rela- 
tive to  the  purchase  of  the  Toledo  mill  between  your- 
self, Mr.  Roles  and  Mrs.  Roles,  and  Mrs.  Bronson? 

A.  Well,  we  had  nmnerous  conferences  as  to 
whether  to  go  down  there,  and  made  many  trips 
down  there  for  quite  awhile.  In  fact,  I  think  we 
w^ere  six  months  to  a  year  deciding  to  go  down  there, 
so  I  can't  recall  any  detailed  discussions,  but  there 
were  many  to  find  out  whether  we  should  do  that 
or  not. 

Q.    Where  were  these  discussions  held? 

The  Court:  What  is  the  point  of  this  line  of 
testimony  as  to  whether  or  not  they  had  discussions 
among  themselves? 

Mr.  Erwin:  Well,  if  the  Court  please,  of  course 
we  will  contend  that  Mr.  and  Mrs.  Roles  and  Mrs. 
Bronson — that  this  was  a  closely-knit  proposition 
from  the  very  beginning,  the  whole  transaction  from 
the  very  start  was,  that  they  all  [14]  contributed 
services  to  the  Warrenton  Shingle  Company,  al- 
though the  wives  were  not  in  fact  stockholders  in 
the  Warrenton  Shingle  Company.  Also,  we  con- 
tend that  there  was  undoubtedly  some  unidentifi- 
able, it  is  true,  but  community  property  which  went 
in,  on  the  part  of  Mrs.  Bronson,  which  went 
into  the  Warrenton  Shingle  Company ;  and  then  we 
will  later  show  that  some  of  those  profits — I  mean 
the  purchase  of  Parkdale  Lum])er  Company — came 
from  some  of  the  assets  of  it. 

Mr.  Garland:  I  think  it  is  questionable  whether 
they  can  raise  that  question  in  any  event  as  to  the 
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eonimmiity  aspect.  The  claim  for  refund  is  not  on 
the  basis  of  commmiity  funds.  That  isn't  alleged 
in  the  pleadings.  It  isn't  suggested  any  place  in 
the  pleadings  that  the  case  is  going  to  be  defended 
on  that  ground. 

The  Court:     Go  ahead. 

Mr.  Erwin:     Will  you  read  my  last  question? 
(Last  question  read.) 

A.     The  discussions  were  held  in  Warrenton. 

Q.  Was  there  an  office  at  the  mill  site  in  War- 
renton? A.    Yes,  such  as  it  was. 

Q.  Well,  were  the  discussions  held  at  home  or  at 
the  mill  site  % 

A.     Probably  at  home.  We  had  more  room  there. 

Q.  Did  Mrs.  Roles  or  Mrs  Bronson  at  any  time 
go  to  Toledo  before  you  purchased  the  Toledo  mill? 

A.     Yes,  they  both  did.  [15] 

Q.  Then  Mr.  and  Mrs.  Roles  went  to  Toledo  and 
he  took  over  the  active  management  of  that.  Is  that 
correct,  Mr.  Bronson?  A.     That's  right. 

Q.  And  I  assume  you  and  Mrs.  Bronson  stayed 
at  Warrenton  and  had  the  management  of  that? 

A.     Yes. 

Q.  Was  Mr.  Roles  in  continuous  charge  at  all 
times  after  1941  of  the  mill  at  Toledo? 

A.    Yes. 

Q.  At  any  time  was  he  unable  to  perform  his 
duties  there? 

A.  Yes.  He  had  a  very  bad  accident.  A  log  fell 
off  a  log  deck  on  him,  and  he  was  out  of  commission 
for  about,  oh,  around  six  months. 
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Q.  Would  you  recall  the  approximate  date  of 
that? 

A.     No,  I  can't.  I  don't  know  the  dates. 

Q.  Would  it  be  shortly  after  the  mill  was  pur- 
chased, or 

The  Court:     Do  you  know  the  date'? 

Mr.  Erwin:     I  don't. 

Mr.  Roles:     4th  day  of  December,  1941. 

The  Court:    Are  you  Mr.  Roles? 

Mr.  Roles:     Yes. 

The  Court :     Does  that  refresh  your  memory  now  ? 

A.  Yes.  I  know  it  was  a  little  while  after  the 
mill  was  started,  but  I  am  not  very  good  on  dates. 

Q.  (By  Mr.  Erwin) :  Who  took  charge  of  the 
Toledo  mill  while  [16]  Mr.  Roles  was  laid  up? 

A.     Mrs.  Roles. 

Mr.  Garland:  May  it  please  the  Court,  it  seems 
to  me  this  is  going  far  afield  from  anything  perti- 
nent. We  don't  know  whether  we  are  trying  the 
Roles  case  or  the  Bronson  case,  from  the  testimony, 
and  the  services  rendered  by  Mrs.  Roles  would  have 
nothing 

The  Court:  I  appreciate  that,  but  I  think  we 
will  get  along  faster.  Cut  this  fairly  short,  but  let's 
hear  it. 

Mr.  Erwin:  If  perhaps  I  could  ask  a  few  lead- 
ing questions,  I  could  cut  it  short.  I  might  say  to 
the  Court  our  understanding  of  the  rules  is  that 
there  is  a  question  of  identity,  and  we  think  the 
early  history  governs  the  identity. 
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The  Court:  If  you  are  gohig  into  the  question 
of  identity,  you  had  better  not  ask  him  leading 
questions. 

Mr.  Erwin:  That,  of  course,  is  what  we  are  en- 
deavoring to  show  by  this  testimony. 

Q.  Did  Mrs.  Roles  conduct  the  management  of 
that  business  at  all  during  all  the  period  Mr.  Roles 
was  laid  up? 

A.  Yes,  there  was  no  one  else  down  there.  I 
couldn't  go,  so  she  took  charge  of  it. 

Q.     How  far  was  Toledo  from  Warrenton? 

A.     Oh,  between  150  and  175  miles. 

Q.  Now,  Mr.  Bronson,  I  belive  you  said  that  the 
Warrenton  mill  was  destroyed  by  fire  in  1943.  Is 
that  correct?  A.     Yes.  [17] 

Q.  When  that  mill  burned  down,  state  what,  if 
any,  discussions  were  had  between  yourself,  Mr. 
Roles,  Mrs.  Roles,  and  Mrs.  Bronson. 

A.  Well,  Mr.  and  Mrs,  Roles  came  from  Toledo 
up  to  Warrenton  that  night  of  the  fire,  and  we 
started  right  in  from  there  as  to  whether — to  decide 
as  to  whether  to  rebuild  or  find  another  site  or  just 
what  to  do,  and  we  spent  several  weeks  at  that. 

Mr.  Erwin :     Will  you  read  the  last  answer  ? 
(Last  answer  read.) 

Q.  (By  Mr.  Erwin) :  When  you  said  you  spent 
several  weeks  at  that,  Mr.  Bronson,  what  do  you 
mean  by  that — deciding,  or  what? 

A.     Well,  made  quite  a  few  trips. 

Q.    And  what  were  the  purposes  of  the  trips? 

A.     To  look  at  new  mill  sites  and  also  to  deter- 
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mine  the  supply  of  timber  on  the  river  in  case  we 

should  rebuild,  and  availability  of  machinery  for 

rebuilding. 

Q.  Were  you  looking  at  that  time  for  shingle 
mills  or  sawmills  or  w^hat  WT.re  you  looking  for'? 

A.     For  shingle  mills. 

Q.  Shingle  mills.  Did  Mrs.  Roles  or  Mrs.  Bron- 
son accompany  you  on  those  trips'?  A.     Yes. 

Q.  Were  you  able  to  locate  a  mill  that  you  were 
interested  in'? 

A.  Well,  we  located  lots  of  mills,  but  we  weren't 
interested  [18]  in  them,  no. 

Q.  Did  you  make  any  offers  to  purchase  any 
mills'?  A.     No,  not  shingle  mills,  no. 

Q.  When  did  you  hear  of  the — that  is  perhaps 
a  little  leading.  I  will  ask  it  and  see  if  there  is  an 
objection.  When  did  you  hear  about  the  Parkdale 
milH 

A.  Of  course,  I  don't  remember  the  exact  date, 
but  we  had  been  doing  business  with  A.  W.  Davis 
Supply  and  were  acquainted  with  one  of  the  mem- 
bers of  the  firm  quite  well,  and  he  told  us  of  this 
mill  which  was  available  at  Parkdale. 

Q.  And  that  is  the  mill  which  is  now  operated 
as  Parkdale  Lumber  Company"?  A.     Yes. 

The  Court:     What  year  was  that — '43?  • 

A.     Yes ;  late  in  the  year  '43. 

Q.  (By  Mr.  Erwin) :  What  did  you  do  in  rela- 
tion to  that  after  you  heard  about  the  milH  , 

A.  We  made  a  trip  up  there  to  look  it  over,  just 
a  one-day  trip. 
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Q.     And  who  was  with  you  at  that  time? 

A.     Just  Mr.  Roles  and  myself  made  that  trip. 

Q.  And  did  you  immediately  purchase  the  mill? 
Let  me  strike  that  question.  Was  there  any  dis- 
cussion held  prior  to  purchasing  that  mill,  and  with 
whom  and  what  were  the  discussions? 

A.  Yes.  We  looked  the  situation  over  and  came 
back  and  discussed  it  amongst  the  four  of  us.  [19] 

Q.     And  was  there  any  decision  made  ? 

A.  Well,  we  decided  to  buy  it  if  there  wasn't 
anything  wrong  with  it  that  we  hadn't  found  up 
until  the  time,  up  until  that  time. 

Q.  And  what  elements  did  you  consider  when 
you  say  there  was  nothing  wrong  with  it?  What 
elements  did  you  consider? 

A.  Well,  timber  supply,  and  we  didn't  have 
time  to  look  the  mill  over  and  see  whether  it  was 
in  rumiing  order ;  mostly  timber,  though. 

Q.  Did  you  su])sequently  make  an  investigation 
as  to  that  prior  to  jjurchase  ? 

A.  Yes.  Mr.  Roles  inquired  at  the  United  States 
Forest  Service  office  here  in  Portland,  and  I  Avent 
up  there  to  talk  to  the  local  ranger,  but  didn't  get 
too  much  satisfaction. 

Q.  You,  in  any  event,  decided  to  purchase  that 
mill.  Is  that  correct  ?  A.     Yes. 

Q.  And  who  was  the  owner  of  the  mill  at  that 
time?  A.     Two  brothers,  Newell  brothers. 

Q.     Would  you  recall  their  names  ? 

A.     Walter  Newell  and  Frank  Newell. 
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Q.  What  was  the  consideration  for  that  pur- 
chase? A.     The  total  sum? 

Q.     Yes.  A.     $45,000.  [20] 

Q.     How  was  it  to  be  paid?  A.     $20,000 

Mr.  Winter :  You  have  the  bill  of  sale  and  prom- 
issory note  and  everything  in  evidence. 

Mr.  Erwin :     I  guess  we  have. 

Mr.  Winter :     That  is  the  best  evidence. 

The  Court:  Is  there  any  dispute  about  that 
price  ? 

Mr.  Erwin:     No,  I  don't  believe  so. 

Q.  How  was  the  purchase  price  of  that  mill 
paid  for? 

A.  $20,000  came  from  the  account  in  Astoria, 
Warrenton  Shingle  Company  account,  and  was  paid 
to  The  Dalles  Branch  of  the  United  States  National 
as  the  initial  payment. 

Q.  Now,  I  am  going  to  refresh  youi'  memory  a 
little  bit.  One  to  The  Dalles  Branch  on  Warrenton 
and  one  to  Newell  Brothers  from  the  Bronson  log 
account.    Can  you  clarif}-  as  to  what  tliose  are? 

A.  Well,  I  believe  the  first  one  was  to  be  held 
by  the  U.  S.  National  until  we  actually  got  posses- 
sion, and  the  next  one  was  to  finance  the  down  pay- 
ment. 

Q.     What  is  the  Bronson  log  account  ?  j 

A.  That  was  an  account  established  for  us  at 
Warrenton,  because  we  happened  to  be  on  the  river 
and  an  open  mart  there,  and  cedar  was  scarce  at; 
that  time,  and  when  we  had  a  chance  to  buy  several  I 
rafts  of  cedar  and  we  didn't  have  enough  money 
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in  the  regular  account,  so  we  used  this  log  account, 

which  was  [21]  to  purchase  logs  and  put  in  storage. 

Q.  Did  that  represent  personal  funds  or  cor- 
poration funds? 

A.  No,  it  wasn't  corporation  funds.  It  was  funds 
that  we  had  accumulated  there  for  that. 

Q.  I  think  I  neglected  to  ask  you,  Mr.  Bronson, 
was  the  Warrenton  mill  covered  by  insurance? 

A.     Yes,  a  small  amount. 

Q.     And  what  was  the  amount  of  that? 

A.     $5,000. 

Q.  And  was  that  paid  to  Warrenton  Shingle 
Company?  A.     Yes. 

Q.  Did  any  of  that  go  into  the  purchase  of  this 
mill?  A.     Of  the  mill? 

Q.     At  Parkdale.  A.     Yes,  I  think  so. 

Q.  Now,  there  was  also  a  check  from  the  War- 
renton log  fund  of  $10,458.03  to  The  Dalles  Branch 
of  the  United  States  National  Bank.  Will  you  tell 
us  what  that  was  for  ? 

A.  That  was  to  close  that  account  and  move  to 
the  bank  at  The  Dalles  for  our  working  capital  in 
the  sawmill. 

Q.  Now,  the  agreement  between  Newell  Bros, 
for  the  purchase  of  that  mill,  was  that  in  individual 
names  or  the  name  of  the  partnership,  or  who  was 
it  that  purchased  that  mill  ? 

A.  No,  it  was  in  the  name  of  Warrenton  Shingle 
Company. 

Q.     And   was   that   mill   purchased   from   funds 
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which  were  made  [22]  available  as  a  direct  result 

of  the  fire? 

A.  Yes.  We  had  no  use  for  any  working  capital 
at  Warrenton.  The  mill  was  gone,  so (pausing) 

Q.  Now,  then,  when  was  the  partnership  known 
as  Parkdale  Lumber  Company  set  up  ? 

A.     The  exact  date? 

Q.  Well,  not  the  exact  date — if  you  can  remem- 
ber the  exact  date. 

A.  I  don't  remember  the  exact  date.  It  was 
around  the  first  of  the  year  of  1944. 

Q.  Will  you  state  to  the  Court  what  the  circum- 
stances were  surrounding  the  formation  of  the  part- 
nership, to  the  best  of  your  recollection  ? 

A.  Well,  to  the  best  of  my  recollection,  we 
didn't  hardly  know  how  to  start  our  business  up 
there  because  I  felt  it  necessary  for  me  to  be — the 
sawmill  being  very  hazardous,  I  felt  it  necessary 
for  me  to  have  some  protection  because  I  happened 
to  l)e  a  partner  with  my  two  brothers  and  father  in 
apartment  houses,  one  here  in  Portland  and  one 
in  Vancouver,  and  I  felt  that  if  some  form  of  or- 
ganization could  be  made  whereby  I  could  have  a 
little  protection  against  if  something  went  wrong 
that  wouldn't  involve  my  father  and  my  two  broth- 
ers, and  that  was  my  reason  for  going  into  a  part- 
nership. 

Q.  Well,  now,  a  partner  in  and  of  itself  wouldn^t 
provide  that. 

A.     Well,  a  limited  partnership,   I  would   [23] 

sav. 
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Q.  And  that  is  the  reason  this  limited  partner- 
ship was  formed?  A.     Yes. 

Q.     Was  that  discussed  with  any  attorney? 

A.     Yes. 

Q.     And  with  whom  w^as  that  discussed? 

A.     Mr.  Carey  Martin. 

Q.  How  did  you  happen  to  go  to  Mr.  Martin, 
Mr.  Bronson? 

The  Court :  I  think  a  man  can  go  to  any  lawyer 
he  wants. 

Mr.  Erwin:  I  think  it  would  be  helpful  to  the 
Court  in  this  particular  case  how  he  got  there. 
Otherwise,  I  wouldn't  ask  it. 

A.  The  reason  for  going  there  was  because  I 
wasn't  acquainted  with  any  other  lawyer  in  par- 
ticular, and  I  was  referred  there  to  establish  the 
proper  insurance.  The  industrial — to  reject  Indus- 
trial Accident  Commission  you  have  to  do  it  before 
you  start  in  business,  so  I  went  there  to  take  out 
private  insurance. 

Q.  You  did  not  go  to  his  office  to  take  out  pri- 
vate insurance? 

A.  Oh,  no.  He  just  made  the  necessary  arrange- 
ments. 

Q.  As  a  matter  of  fact,  that  was  the  Northern 
Life  Insurance?  A.     Northern  Life. 

Q.  And  they  referred  you  to  Mr.  Martin  as  their 
attorney.  Is  that  correct?  A.     Yes. 

Q.  And  then  you  discussed  with  hun  your  prob- 
lems in  setting  up  this  business?  [24] 

A.     Yes. 
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Q.  What  did  you  tell  him  about  the  business — 
what  you  wanted? 

A.     Well,  I  just  told  him 

Mr.  Winter:  If  the  Court  please,  we  will  object 
to  that. 

The  Court:  I  think  you  are  getting  pretty  far 
afield,  what  he  told  him. 

Mr.  Erwin:  Well,  of  course,  your  Honor,  I 
think,  as  a  matter  of  fact,  we  could  ask  the  ques- 
tion, "What  did  you  intend  to  do?"  and  it  would 
be  perfectly  proper  under  the  circumstances,  since 
he  would  be  permitted  to  testify  about  his  own 
intent.  I  would  rather  show  it  by  the  conversations, 
but  under  the  present  law  we  believe  we  are  en- 
titled to  inquire  into  intent.  Perhaps  it  would  be 
self-serving,  and  I  don't  know  how  impressive  it 
would  be  to  the  Court. 

The  Court :     I  had  that  in  mind. 

Mr.  Erwin:  Let's  strike  it.  I  will  withdraw  the 
question. 

The  Court:  I  don't  care.  Ask  the  question  if 
you  want  to. 

Q.  (By  Mr.  Erwin)  :  I  will  ask  you  whether  or 
nor  there  was  discussion  also  as  to  a  corporation 
setup?  A.     Yes,  we  had  thought  of  that. 

Q.  That  form  would  have  given  you  protection 
as  far  as  your  brothers  and  father  were  concerned? 

A.     That's  right. 

Q.  What  was  your  purpose  in  not  using  a  cor- 
poration setup? 
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A.  We  had  a  corporation  at  Warrenton,  and  it 
had  never  been  [25]  too  satisfactory,  so  we — as  a 
matter  of  fact,  this  limited  partnership  was  rather 
new  at  the  time  and  sounded  like  a  good  method 
of  organization. 

Q.  Now,  did  anyone  consult  with  Mr.  Martin 
other  than  yourself,  any  of  the  other  four  partners, 
three  partners,  than  just  yourself?  A.     No. 

Q.  Can  you  state  whether  or  not  there  were  any 
discussions  as  to  your  conversations  with  Mr.  Mar- 
tin between  the  other  partners  ? 

A.  Oh,  yes.  There  w^as  discussions  as  to  whether 
we  could  form  this  limited  partnership  or  a  cor- 
poration, just  how  to  start  out. 

Q.  Were  there  any  discussions  as  to  formation 
of  any  other  partnership  ? 

A.  Yes.  We  had  at  the  same  time  started  pro- 
ceedings, what  we  thought  was  proceedings,  to  dis- 
solve Warrenton  Shingle  and  form  a  partnership 
there,  too. 

Q.     Was  anything  done  in  that  regard? 

A.  Yes,  I  believe  part  of  the  papers  were  pre- 
pared. 

Q.    And  who  prepared  those  ? 

A.     Mr.  Martin. 

Q.  And  why  did  you  intend  to  form  a  limited 
partnership  of  Warrenton  Shingle  Company? 

A.  Well,  as  I  said  before  the  corporation  didn't 
work  very  good  and  there  were  just  a  few  of  us 
in  it  and  we  just  thought  [26]  that  they  s]iou]d  be 
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both — all  partnerships,  you  might  say.    There  was 

just  the  four  of  us  in  the  whole  thing. 

Q.  Was  there  any  other  purpose  to  be  served 
by  including  the  wives  in  the  partnership  ? 

A.     Any  other  purpose? 

Q.    Yes. 

A.  I  suppose  everybody  thinks  of  saving  taxes 
if  he  can. 

Q.  And  was  that  matter  discussed  with  Mr. 
Martin? 

A.  Oh,  not  particularly,  no.  We  didn't  know 
whether  we  were  going  to  make  any  money  or  not. 

Q.  Now,  when  did  you  start  operation,  Mr. 
Bronson,  at  Parkdale  Lumber  Company  ? 

A.     About  the  first  of  March,  1944. 

Q.  And  I  believe  the  record  shows  that  you 
caused  your  articles  to  be  filed?  A.     Yes. 

Q.  I  want  to  go  back  just  a  minute,  Mr.  Bron- 
son. Did  you  and  your  wife  purchase  any  property 
from  the  Newells  or  from  either  of  the  Newells? 

A.     Yes,  we  purchased  the  house  where  we  live. 

Q.     That  is  the  house  where  you  live  at  present? 

A.     Yes. 

Q.  State  what  proximity  that  has  to  the  mill  site 
at  Parkdale. 

A.     Oh,  it  is  about  a  hundred  feet  from  the  mill. 

Q.  And  from  what  source  were  the  funds  to 
purchase  that  taken  ?  [27] 

A.     That  came  from  our  joint  account. 

Q.     Now,  Mr.  Bronson,  did  you  take  out  an  in- 
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surance  policy  of  any  kind  to  cover  the  operation 

at  Parkdale?  A.     Yes. 

Q.     Did  you  take  out  a  liability  policy 

Mr.  Garland:  We  think  that  is  immaterial,  your 
Honor. 

Mr.  Erwin:  The  policy  is  in  evidence  and  will 
speak  for  itself. 

Mr.  Garland :     It  isn  't  in  evidence. 

Mr.  Erwin:  It  is  in  evidence.  It  has  already 
been  identified. 

Mr.  Garland:  All  right.  However,  I  think  any 
testimony  in  this  regard  to  an  insurance  policy  is 
immaterial  and  has  little  weight  in  this  case. 

The  Court:     The  objection  will  be  noted. 

Q.  (By  Mr.  Erwin) :  I  take  it  you  may  answer 
the  question:  Did  you  take  out  an  insurance  policy 
when  you  started  the  operation?  A.     Yes. 

Q.     Were  there  any  changes  made  in  that 

Mr.  Winter:     The  instrument  speaks  for  itself. 

Mr.  Erwin:  I  want  to  ask  him  why  he  made  the 
changes. 

Q.  Were  there  changes  made  in  the  policy,  and, 
if  so,  why! 

A.  Yes,  there  was  a  change  made.  At  the  begin- 
ning the  insurance  agent  wasn't  familiar  with  the 
operation,  and  as  soon  as  it  was  noted  he  changed 
the  name,  put  a  rider  on  the  policy  [28]  changing 
the  name  to  the  proper — the  way  it  should  be 
properly. 

The  Court:     Just  one  second.    It  is  about  11  :'10 
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now.    I   was   wondering  how  many  witnesses  you 

have. 

Mr.  Erwin:  We  have  just  the  four  partners, 
your  Honor,  and  Mr.  Martm. 

The  Court:  And  you  are  about  half  through 
with  Mr.  Bronson  or  a  little  more  than  that? 

Mr.  Erwin:  I  would  say  a  little  more  than  that, 
as  long  as  the  documents  are  in  evidence. 

The  Court:  Have  you  your  usual  number  of 
witnesses  1 

Mr.  Garland:     Yes,  your  Honor;  exactly. 

The  Court:     Do  you  want  to  finish  today? 

Mr.  Erwin:  Well,  we  prefer  to  if  we  can,  your 
Honor. 

The  Court:  Let's  take  about  a  five-minute  recess 
now,  and  we  will  go  through  to  12:30,  if  that  is 
O.  K.,  and  then  we  will  come  back  at  two  o'clock, 
and  we  will  go  'till  5 :00  or  5 :30,  till  we  finish. 

Mr.  Erwin:     That  would  be  helpful,  your  Honor. 

Mr.  Garland:     Very  agreeable. 

The  Court :     A  five-minute  recess. 
(Recess.) 

The  Court:  Do  you  want  to  put  Carey  Martin 
on  the  stand  out  of  order  ? 

Mr.  Erwin:  Yes,  I  would  like  to  save  some  of 
his  time. 

(Witness  withdrawn.)  [29] 
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CAREY  MARTIN 

was  thereupon  produced  as  a  witness  in  behalf  of 
the  plaintiff,  and,  having  been  first  duly  sworn, 
testified  as  follows: 

Direct  Examination 
By  Mr.  Erwin: 

Q.     Mr.  Martin,  will  you  state  your  occupation? 

A.     I  am  an  attorney. 

Q.  And  for  how  long  have  you  been  engaged  in 
the  practice  of  law  ? 

A.  I  have  been  engaged  in  the  practice  of  law 
since  1922,  but  only  in  Oregon  since  January,  1936. 

Q.     Since  January,  1936?  A.     Yes. 

Q.  And  you  have  practiced  here  in  Portland 
since  1936?  A.     Yes. 

Q.  Mr.  Martin,  I  will  ask  you  whether  or  not 
you  have  had  occasion  to  do  any  work  for  Mr. 
Charles  Bronson  or  Mrs.  Bronson  or  Mr.  Roles  or 
Mrs.  Roles.  A.     I  did. 

Q.  And  will  you  state  to  the  Court  the  approxi- 
mate date  that  you  did  some  work  for  them? 

A.  Well,  I  have  no  independent  recollection  of 
that  date,  but 

The  Court:  Exhibit  No.  25,  if  you  want  to  take 
a  look  at  it. 

Q.  (By  Mr.  Erwin) :  Would  you  recall  the 
year?  [30] 

A.  Well,  I  would  think  that  it  would  be  along 
in  the  winter  of  '44,  but  in  arrivino^  at  that  date 
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I  am  using  what  I  understand  to  be  the  facts,  and 

I  haven't  referred  to 

Q.  Well,  in  any  event,  will  you  tell  the  Court, 
if  you  will,  Mr.  Martin,  what  the  nature  of  your 
work  for  the  parties  was? 

A.  Well,  it  was  advice  and  discussion  with  them, 
in  connection  with  their  business  operations,  and  I 
drew  up  and  filed,  I  think,  a  limited  partnership 
for  the  Parkdale  Lumber  Company. 

Q.     Parkdale  Lumber  Company  *?  A.     Yes. 

Q.  And  would  you  recall  the  approximate  date 
that  that  was  filed — I  don't  think  that  is  impor- 
tant. The  evidence  will  speak  for  itself  in  that 
respect.  We  will  withdraw  that.  Did  you  do  any 
work  for  Mr.  and  Mrs.  Bronson  other  than  for  the 
Parkdale  Lmnber  Company? 

A.  Well,  yes.  In  connection  with  this.  Park- 
dale  Limiber  Company  was  not  formed  at  the  time 
I  originally  started  the  work  ior  them,  and  we 
discussed  the  Warrenton  Shingle  Company  and  the 
general  activities  of  those  two  families. 

Q.  And  what  was  the  discussion,  if  you  recall, 
as  to  the  Warrenton  Shingle  Company  ? 

A.  Well,  when  I  was  first  contacted  in  regard 
to  all  these  matters — well,  they  told  me  that  they 
had  formerly  had  two  operations,  that  the  Roles 
run  one  of  them  and  the  Bronsons  ran  the  otliei' — 
they  were  in  two  different  towns — and  it  was  [31] 
all  in  the  form  of  a  corporation,  as  I  remember  it, 
the  Warrenton  Shingle  Company,  and  that  one  of 
them  had  burned  down  some  time  or  other — I  think 
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it  was  the  activity  that  Mr.  and  Mrs.  Roles  were 
actively  engaged  in,  I  believe.  I  am  not  certain  of 
that,  but  that  is  my  memory  of  it,  and  that  they 
were  purchasing  a  sawmill  some  place;  and  I  dis- 
cussed with  them  what  their  setup  was,  business 
setup,  organization,  and  they  explained  that  to  me 
and  discussed  how  it  would  be  advisable  to  operate 
the  Parkdale  Lumber  Company,  and  also  whether 
or  not  it  would  be  advisable  to  terminate  the  cor- 
porate setup  they  were  operating  under  at  that 
time. 

Q.  Before  I  forget  it,  Mr.  Martin,  I  want  to 
ask  you  whether  or  not  you  have  made  a  search 
of  your  files  in  regard  to  that? 

A.  Yes,  I  have.  We  moved — Mr.  Dusenbery  and 
Mr.  Schwab  and  myself  dissolved  the  partnership 
with  Mr.  Crum  last  May,  and  the  1st  of  December, 
1949,  Mr.  Dusenbery  and  Mr.  Schwal)  and  myself 
moved  to  the  twelfth  floor  and  at  that  time  made 
a  separation  of  the  files,  and  recently  we  have  tried 
to  find  this  file  in  both  offices,  and  haven't  been 
able  to  find  the  file  in  either  office. 

Q.  Mr.  Martin,  I  am  going  to  hand  you  Plain- 
tiff's Exhibits  39  and  40,  perhaps  for  the  purpose 
of  refreshing  your  I'ecollection  and  perhaps  adding 
any  additional  facts  that  you  may  want  to  in  regard 
to  what  took  place  in  your  dealings  with  Mr.  Bron- 
son  and  Mr.  Roles.  [32] 

A.  Well,  Exhibit  39  is  a  letter  that  bears  my 
signature  as  a  member  of  the  firm  of  Crum,  Dusen- 
berv  &  Martin,  as  it  was  at  that  time.   I  notice  that 
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the  principal  part  of  that  letter  is  in  regard  to 
$35.00  for  trust  agreements,  employer-employee 
agreements.  No  doubt  that  would  be  confusing  to 
everyone.  It  has  nothing  to  do  with  this  matter, 
but  I  could  explain  what  that  is  all  about. 

Q.     You  might  relate  it  just  briefly. 

A.     That  has  to  do  with  what  is  known  as  an 
automatic  coverage  i:)rogram  which  some  employers 
who  reject  the  State  Workmen's  Compensation  Act 
put  into  effect,  covering  their  employees  whereby 
accident  insurance  policies  are  obtained,  individual 
accident  insurance  policies  are  obtained,  covering 
each  employee  with  the  benefits  payable,  assigned 
and  paid  to,  the  employer,  and  the  employee  at  the 
time  he   goes  to  work   signs  up   an   employer-em- 
ployee  agreement   whereby   after  an   accident   the 
employee    shall   have    the    option   and   election   to 
either  accept  those  accident  insurance  benefits  in 
full  settlement  of  any  claim  for  damages  he  might 
have  against  the  employer,   or  the  election,  if  he 
does  not  desire  to  do  that,  to  bring  suit  for  claim 
for   damages,   in   which   case  the   accident  benefits 
go  to  the  employer  to  be  used  as  salvage.    In  put- 
ting that  into  effect,  we  draw  trust  agreements  with 
the  Portland  Trust  &   Savings  Bank  or  probably 
at  that  time  it  w^as  the  U.  S.  National  Bank,  pro- 
viding for  the  death  benefits  in  case  of  a  death,  and 
also  [33]  arrange  for  the  employer-employee  agree- 
ments.  That  has  nothing  to  do  with  our  representa- 
tion of  the  Bronsons  and  the  Roles  in  regard  to 
this  matter.   That  came  through  the  insurance  sales- 
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man  for  the  Northern  Life,  who  always  arranges 
for  us  to  make  these  out  in  case  they  accej^t  that 
type  of  coverage,  and  I  notice  this  was  about  the 
time  that  was  starting  up,  apparently,  because  ap- 
parently we  originally  had  a  charge  of  $35.00  for 
doing  that,  and  reduced  it  to  $25.00.  It  has  noth- 
ing to  do — that  came  through  the  insurance  agent 
for  the  Northern  Life,  and  has  nothing  to  do  with 
the  matters  I  discussed  here. 

Q.  Is  there  any  reference  in  that  letter  to  the 
dissolution  of  the  partnership? 

A.  Well,  the  only  thing  that  refers  to  this  would 
be  the  second  paragraph,  in  which  it  says  that  it 
w^ould  be  satisfactory  if  the  balance  sheets  and 
profit  and  loss  statement  be  made  xxp  "about  March 
10th,  as  you  suggest."  That  suggests,  as  I  recall  it 
to  my  mind,  that  we  were  attempting  to — we  de- 
cided and  planned  to  dissolve  the  Warrenton  Shin- 
gle Company,  as  I  remember  it,  as  a  corporation, 
and  in  doing  that  it  was  necessary  to  have  some 
fixed  date  as  of  which  it  would  be  done.  I  don't 
remember  what  that  date  was,  but  apparently  I 
would  understand  that  to  mean  that  I  had  sug- 
gested a  date  when  they  would  have  that  ready, 
and  he  had  written  back  and  he  said  it  wouldn't  be 
ready  until  March  10th,  and  would  that  be  satis- 
factory, and  I  said  it  would  be.  It  might  have  been 
even  a  January  1st  [34]  change.  I  don't  know. 

On  the  other  exhibit.  Exhibit  No.  40,  the  first 
paragraph  reminds  me  that  these  were  mailed  out 
for   signature.     I   have   been    trying   to    remember 
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whether  they  were  signed  in  my  office  for  signa- 
ture, or  not,  and  I  couldn't  remember;  and  the  sec- 
ond paragraph  in  regard  to  the  rejection  of  the 
Workmen's  Compensation  law  is  something  that 
I  am  always  conscious  of  in  any  case  of  a  change 
of  an  organization,  that  they  must  reject  before 
they  start  to  do  business;  and  the  third  paragraph 
in  regard  to  this  amount  of  $1,782.26  with  the 
explanation  of  how  it  is  arrived  at  doesn't  mean 
much  to  me.  I  have  no  independent  recollection  of 
how  those  figures  were  arrived  at.  I  do  remember 
that  there  was  a  father  or  a  l^rother  that  had  an 
interest  or  shares  of  stock  in  the  Warrenton  Shin- 
gle Company  corporation,  who  had  to  be  consid- 
ered; and  then  there  was  also  some  ownership  of 
some  other  property  that  had  to  be  considered.  I 
can  remember  those  broad  things,  but  I  can't  re-; 
member  any  of  the  details. 

Q.  Do  you  recall  anything  about  the  question 
of  lia])ility  as  to  the  brothers  or  fathers?  ^ 

A.  Yes,  I  do  remember  that,  especially  that  Mr. 
Bronson,  I  believe  it  was,  I  think  it  was — one  of 
the  men,  at  least — I  think  it  was  Mr.  Bronson — was 
concerned  as  to  whether  or  not  there  could  be  a 
deficienc}^  judgment  on  some  mortgages  given  on 
some  other  property  with  somebody  else — I  believe 
it  was  [35]  members  of  his  family — that  might 
ultimately  interfere  with  the  operation  of  the  busi- 
ness. 

Q.     Bo  you  recall  whether  or  not  that  was  one 
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^f  the  reasons  for  forming  a  limited  partnership? 

A.     Yes;  definitely. 

Q.  I  call  your  attention  to  the  fact  that  in  this 
3ase  Mrs.  Bronson  is  a  general  partner  and  Mr. 
Bronson  is  a  limited  partner. 

A.  Yes.  The  limited  partnership  law  had  just 
^one  into  effect  in  July  of  1943,  and  I  remember 
:he  difficulty  about  these  times  of  even  getting  a 
3opy  of  it  to  read  what  it  said,  but  we  were  inter- 
ested as  lawyers  in  the  fact  that  the  limited  part- 
lership  law  limited  the  liability  of  limited  partners. 

Q.  I  should  like  to  hand  you  Plaintiff's  Exhibit 
108,  and  ask  you  whether  you  recall  having  re- 
ceived that  letter  from  Mr.  Bronson. 

A.  Well,  I  have  no  independent  recollection  of 
;he  letter,  but,  I  mean,  it  would  be  my  opinion  I 
lad  received  such  a  letter.  It  discusses  the  matters 
vhich  we  were  discussing  between  ourselves,  in- 
cluding the  one  that  says,  "I  supposed  you  had 
passed  out  of  the  picture  altogether."  I  would  say 
that  Mr.  Bronson  was  not  always  in  the  office  when 
[  would  expect  him,  and  it  was — I  was  never  sure 
tvhether  I  was  his  attorney  or  not  for  a  while.  I 
wouldn't  see  him.  But  that  is  no  criticism  on  him. 
[  do — it  also  ties  onto  the  fact  that  apparently  this 
LS  the  [36]  same  statement  he  is  talking  about  in 
this  letter  here  that  I  referred  to  that  as  jQi  hadn't 
appeared  in  March,  and  this  is  December,  the  part 
about  the  gift  taxes  that — I  think  I  am  usually  very 
careful  to  tell  everybody — apparently  I  told  him 
chat — the  necessity  of  a  gift  tax  return,  althougli 
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there  is  no  gift  tax  payable  if  it  is  over  the  exclu- 
sion. 

Mr.  Erwin:    You  may  inquire. 

Cross-Examination 
By  Mr.  Garland: 

Q.  Mr.  Martin,  you  have  known  Mr.  Pattullo 
some  time,  have  you  not  ? 

A.  Yes,  I  have  known  him  some  time.  I  think 
I  could  determine  about  when  I  met  him.  Yes,  I 
met  him  soon  after  I  came  to  Portland. 

Q.  Mr.  Pattullo  referred  to  you  in  my  pres- 
ence, talking  about  the  exhibits  in  this  case,  as  a 
tax  expert.  Is  that  substantially  so  1 

A.  I  have  often  said  I  am  not  a  tax  expert.  I 
like  to  say  that  I  do  specialize  somewhat  on  taxes. 

Q.     Federal  tax  matters? 

A.  AYell,  I  wanted  to,  but  I  found  that  my  ex- 
perience in  13  years'  practice  in  Iowa  was  mostly 
in  the  general  practice,  and  when  I  came  to  Port- 
land I  hoped  to  build  up  a  specialized  practice.  I 
always  wanted  to  ])e  a  little  more  familiar  with 
one  line  or  the  other,  but  it  hasn't  been  my  expe- 
rience. I  find  I  have  [37]  drifted  into  the  insur- 
ance work,  so  that  I  would  say  80  per  cent  of  my 
time  is  spent  representing  insurance  companies, 
which  I  also  had  had  considerable  experience  with, 
and  very  little  of  my  time  is  spent  on  tax  work.  I 
don't  pretend  to  be  as  much  of  an  expert  on  taxes 
as  Mr.  Pattullo. 
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Q.  But  you  do  take  tax  cases,  and  a  substan- 
tial part  of  your  practice  has  to  do  with  federal 
tax  matters? 

A.  Oh,  no;  not  a  substantial  part  that  has  to 
do  with  federal  tax  matters.  Perhaps  I  was 
known — I  even  furnished  to  Stevens-Ness  a  tax 
table  free  of  charge  that  I  drew  up  at  length,  and 
got  considerable — legitimately,  I  hope — advertising 
out  of  that  fact,  but  I  didn't  find  much  business 
on  it.   I  haven't  done  as  much  as  I  would  like  to  do. 

Q.  Mr.  Bronson  has  testified,  and  you  heard  him 
testify,  that  the  tax  saving  was  a  motive  in  the 
arrangements  that  he  made? 

Mr.  Erwin:  I  would  like  to  correct  counsel.  Mr. 
Martin  wasn't  here  when  Mr.  Bronson  testified. 

Q.  (By  Mr.  Garland) :  In  regard  to  the  tax 
saving  aspect  in  the  formation  of  these  partner- 
ships, what  advice,  Mr.  Martin,  if  any,  did  you  give 
to  Mr.  Bronson? 

A.  Well,  I  can't  ])ase  my  answer  on  Mr.  Bron- 
son's  testimony,  because  I  came  in  during  recess. 

Q.  All  right.  You  just  tell  us  what  you  told  Mr. 
Bronson  with  regard  to  the  tax  phase  of  the  setting 
up  of  a  family  partnership. 

A.  Well,  the  first  tax  thing  I  think  that  we  dis- 
cussed was  [38]  in  connection  with  the  Warrenton 
Shingle  mill,  as  to  whether  or  not  a  corporation 
Avas  the  proper  type  of  business  setup  taxwise,  and 
also  considering  its  liability-wise,  and  all  the  as- 
pects as  a  lawyer  would  look  at  them,  as  to  whether 
or  not  they  should  dissolve  their  corporation,  and 
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we  discussed  the  amount  of  profits  that  they  were 
making  and  what  reasonable  salaries  would  be  for 
all  the  parties  who  were  concerned  there  in  the 
operation,  and  I  discovered  that  up  to  the  present 
time,  or  at  that  time,  their  profits  had  not  been 
such  as  to  pay  them  even  up  to  what  probably 
would  be  considered  a  reasonable  salary,  so  that 
there  was  not  a  duplication  of  taxes  at  that  time. 

Q.  What  do  you  mean — "a  duplication  of 
taxes"? 

A.  Well,  I  mean  whether  there  were  profits  of 
the  corporation  over  and  above  the  running  ex- 
penses, so  that  the  corporation  would  pay  taxes 
on  that,  and  then  they  would  be  contributed  as 
dividend,  and  they  would  pay  personal  taxes  on 
the  dividend,  is  what  I  mean  hj  "a  duplication  of 
taxes." 

Q.  Are  you  talking  now  abount  your  advice  to 
Mr.  Bronson  concerning  the  possibility  of  chang- 
ing the  Warrenton  Shingle  Company  into  a  fam- 
ily partnership?  Is  that  what  you  are  talking 
about  now? 

A.  Well,  there  was  no  discussion  of  a  family 
partnership  as  such.  The  discussion  was  whether 
it  would  be  advisable  to  dissolve  the  [39]  corpo- 
ration. 

Q.     And  do  what  with  the  business? 

A.  And  what — that  was  the  discussion,  what 
could  be  done;  that  an  ordinary  partnership  would 
still  leave  all  the  partners  liable,  and  that  is  the  rea- 
son we  discussed  this  contingent  liability.   We  went 


vs.  Hugh  Earle,  Clli  59 

(Testimony  of  Carey  Martin.) 

into  all  those  business  things  that  you  would  discuss 
to  decide  whether  or  not  it  was  a  wise  thing  to  do  to 
dissolve  the  corporation. 

Q.  We  are  talking  now  about  the  Warrenton 
Shingle  Company.  Did  you  not  know  at  the  time 
you  talked  to  Mr.  Bronson  that  he  had  about  $4,400 
invested  in  the  Warrenton  Shingle  business  and  that 
if  the  business  was  changed,  liquidated  and  put  into 
a  family  partnership  or  any  other  partnership,  that 
there  would  be  liquidating  dividends  and  that  he 
would  be  required  to  pay  income  taxes  on  the  liqui- 
dated dividends  ? 

A.  I  have  no  recollection  of  any  of  the  amounts, 
but  w^e  did  di&cuss  the  proposition. 

Q.     That  phase  of  the  case? 

A.     That's  right. 

Q.  Now,  isn't  it  so  that  you  advised  him  not  to 
change  the  Warrenton  Shingle  Company,  leave  it 
as  a  corporation,  because  he  would  pay  a  large  tax, 
federal  tax,  if  he  did  so"? 

A.  No.  It  is  my  memory  that  the  Warrenton 
Shingle  Company  would  also — was  going  to  be 
changed  over  into  a  limited  partnership,  and  my 
recollection  of  my  file,  if  I  could  locate  it,  would 
be  unsigned,  uncompleted  papers  all  drawn  up  [40] 
for  the  Vf arrenton  Shingle  Company  dissolution. 

Q.    Why  didn't  it  go  through? 

A.  I  didn't  know,  myself.  As  I  suggested  before, 
Mr.  Bronson  didn't  come  in  very  often.  There  was 
the  complication  in  regard  to  the  father  that  had 
a  share  in  that,  or  one  share,  and  time  went  so  long 
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by  from  when  the  original  was  going  to  get  a  state- 
ment on  it  that  finally,  to  the  best  of  my  recollection, 
it  just  petered  out,  as  a  matter  of  fact. 

Q.  You  drew  the  family  partnership  which 
formed  the  Parkdale  Lumber  Company.  Isn't  that 
so?   You  drew  the  agreement? 

A.  I  drew  the  limited  partnership  agreement.  I 
hesitate  to  sa}^  the  "family."  There  were  two 
families  involved.  I  don't  think  of  it  as  a  family 
partnership,  myself,  but  you  probably  do. 

Q.  Well,  they  are  made  up  of  members  of  the 
family.    Isn't  that  so? 

A.     Two  families,  yes. 

Q.  Did  you  give  Mr.  Bronson  or  Mrs.  Bronson 
advice  as  to  the  tax  consequences  or  possible  tax 
consequences  of  that  arrangement  ?  A.    Yes. 

Q.     And  what  did  you  advise  them? 

A.  I  advised  them  that  in  my  opinion  that  they 
would  be  taxable  according  to — I  don't  even  re- 
member whether — according  to  their  proportionate 
shares. 

Q.  And  you  advised  them  it  would  be  recognized 
for  income  [41]  tax  purposes,  in  your  opinion? 

A.  I  assumed  so,  because,  in  my  o]:)inion,  that 
was  my  opinion,  and  I  assume  I  told  them  that. 

Q.  You  talked,  I  believe,  to  a  revenue  agent 
by  the  name  of  Mr.  Stewart  about  this  case? 

A.  Not  to  my  memory.  Perhaps  if  you  could 
give  me  some  clue  I  will  i)ull  it  back  to  my  mind, 
but  I  don't  remember  talking  to  any  revenue  agent. 
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Q.  You  don't  remember  talking  to  any  revenue 
agent  about  this  matter  at  all?  A.     No. 

Q.     Stewart  or  any  other  agent? 

A.  No,  I  don't,  but  I  wouldn't  say  I  didn't. 
Could  you  give  me  some  clue? 

Q.  Do  you  remember  talking  to  anybody  con- 
nected with  the  government,  an  agent  or  anybody 
else,  that  Mrs.  Bronson  made  no  contributions  of 
cash  or  services  to  this  partnership? 

A.  I  certainly  don't  remember  of  doing  that,  no. 
Who  is  Mr.  Stewart?  Is  he  a  Seattle  man? 

Q.  I  don't  know.  Now,  you  spoke  of  a  gift  tax. 
What  did  you  have  reference  to  there  ? 

A.     A  gift  tax,  a  federal  gift  tax  return. 

Q.     Gift  tax  on  what? 

A.  Any  gifts;  if  they  made  any  gifts  to  their 
wives. 

Q.  What  gifts  did  they  tell  you  they  made  to 
their  wives?  [42] 

A.  I  have  no  independent  recollection  on  it  at 
all,  but  as  to  who  owned  the  property,  or  who — 
what  activities,  I  have  no  independent  recollection, 
but 

Q.    Was  a  gift  tax  return  filed? 

A.  I  have  no  memory  of  that,  but  I  don't  think 
so.   I  don't  remember  of  it. 

Q.  You  testified  that  you  looked  into  it,  how- 
ever, looked  into  the  matter? 

A.  Well,  the  most  that  that  letter  indicates, 
which  would  be  the  most  that  I  can  testify  to,  was 
that  if  gifts  are  made  to  the  wives  you  must  give 
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concern  to  gift  tax.  Now,  as  to  whether  or  not 
they  made  a  gift  to  the  wife  I  don't  know.  I  don't 
know.    I  have  no  memory  of  that. 

Q.  Did  you  advise  them  tax-mse  with  regard  to 
the  transfer  of  the  Parkdale  mill  from — from  the 
Warrenton  Shingle  Company  to  the  new  partner- 
ship? 

A.  I  might  have,  although  I  had  no  memory  until 
just  today,  I  think,  when  I  came  up  to  the  hall  and 
Mr.  Bronson  told  me  that  that  was  originally  taken 
in  the  name  of  the  Warrenton  Shingle  Company.  I 
have  no  independent  recollection  on  that. 

Q.  So  you  don't  remember  advising  them  that 
that  might  be  considered  for  purposes  of  in-come  tax 
as  a  distribution  ?  A.     Well,  I  doubt  it. 

Q.     In  the  form  of  a  dividend? 

A.  You  see,  I  am  not  such  a  good  expert.  I 
mean  my  recollection  [43]  now  is  that  it  wouldn't 
lie,  so  I  probably  didn't  advise  them  that.  If  the 
Warrenton  Shingle  Company  merely  takes  a  con- 
tract for  the  purpose  for  another  organization — 
perhaps  I  am  wrong.    I  am  not  an  expert. 

Q.  Now,  you  testified  one  of  the  reasons  Mr. 
Bronson  desired  to  have  a  partnership  for  the  Park- 
dale  Lumber  Company  business  was  to  limit  his 
liability.    Is  that  right? 

A.  That's  right.  The  limited  liability  was  seri- 
ously considered. 

Q.     Your  answer  is  "Yes,"  is  it  not? 

A.     That's  right. 
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Q.  All  right.  Now,  did  he  tell  you  at  that  time 
that  his  wife  had  no  assets? 

A.  No,  I  didn't  understand  his  wife  was  on  the 
mortgage.    I  understood  he  was  on  the  mortgage. 

Q.  Don't  you  recall — you  drew  the  instrument 
— that  his  wife  was  named  in  the  instrument  as  a 
general  partner? 

A.  Yes,  but  I  thought  the  mortgage — that  he  was 
afraid  of  liability  on  it,  as  I  understand  it,  as  I 
remember  it,  although  again  I  can't  recall  back — 
was  that  he,  himself  was  liable.    Now,  I 

Q.  What  mortgage  could  that  have  had  refer- 
ence to  that  hasn't  been  mentioned? 

A.  Well,  I  testified  to  it  a  moment  ago,  and  I 
can't  give  a  great  deal  of  facts  on  it.  I  do  remem- 
ber that  he  was  [44]  concerned  about  some  mortgage 
on  an  apartment  house  or  something  of  that  sort, 
or  a  house,  that  he  was  on  that  might  turn  out  later 
to  be  a  deficiency  judgment  against  him.  He  had 
signed  some  mortgage  on  some  aj^artment  house  or 
building  or  something  like  that,  which  he  was  afraid 
wouldn't  pay  off  the  debt,  and  they  would  get  a  de- 
ficiency judgment  against  him. 

Q.     And  take  his  interest  in  the  partnership? 

A.  Well,  to  take  his  interest — this  is  before  any- 
thing had  been  foimed.  We  were  discussing  whethei' 
or  not  he  should  dissolve  the  corporation,  and,  of 
course,  the  creditor  could  only  reach  his  stock  in  a 
corporation  or  if  he  is  a  limited  partner  a  creditor 
could  only  reach  his  interest  in  the  corporation,  as 
I  understand  the  law,  but — and  if  he  were  a  limited 
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partner,  a  general  partner,  they  could  dissolve, 
could  cease  Ms  interest  and  cause  a  dissolution  of 
the  whole  partnership,*  which  they  can't  do  on  a 
limited  partnership,  as  I  understand  the  law.  I 
could  be  mistaken. 

Q.  As  I  understand  the  partnership  agreement, 
Mr.  Bronson  was  to  contribute  $2,500  to  the  Park- 
da)  (^  business.   Is  that  right? 

A.  I  don't  remember.  I  don't  have  any  idea 
what  those  amounts  were  or  who  put  them  in  or 
anything. 

Q.  Well,  perhaps  you  can  refresh  your  recollec- 
tion by  looking  at  the  agreement,  Mr.  Martin. 

A.  Well,  by  looking  at  the  agreement,  it  would 
appear  to  be  a  copy  of  the  form  that  we  used.  It 
looks  familiar,  but  I  have  [45]  absolutely  no  recol- 
lection in  regard  to  what  this  would  say  in  property 
and  in  money.  The  law  requires  that  all  limited 
partnerships  set  out  how  much  is  contributed  in 
money  and  in  property  separately,  and  I  have  no 
recollection  whether  or  not  that  would  say  property 
— something  in  property  or  something  in  money; 
just  none  at  all. 

Q.  The  agreement  provides,  Mr.  Martin — speaks 
for  itself,  of  course,  and  provides  that  Mr.  Bron- 
son was  to  coiitributo  $2,500.    Is  that  right? 

A.  No,  I  don't  recall  it.  The  only  thing  I  am 
getting  at i 

Q.  It  makes  no  provision  for  contributions  byj 
Mrs.  Bronson  of  any  capital.  Do  you  have  any  rec- ' 
ollection  of  why  it  was  done  that  wav? 


vs.  Hugh  Earle,  CIB  (55 

(Testimony  of  Carey  Martin.) 

A.  My  memory — I  could  check  up,  but  my 
memory  is  that  the  limited  partnership  law  only 
requires  it  on  the  part  of  limited  partners.  That 
would  be  indicated  to  me  by  the  fact  that  they 
aren't  all  included. 

Q.  Then  you  knew  at  that  time,  at  the  formation 
of  the  partnership,  that  A¥arrenton  Shingle  Com- 
pany turned  over  the  Parkdale  plant  which  had  a 
cost  to  them  of  $45,000? 

A.  Well,  that  figure  sounds  familiar  to  me,  but 
unless  it  had  been  mentioned  why  I  wouldn't  have 
any  memory  of  the  amount. 

Q.  You  have  no  recollection  as  to  why  the  $2,500 
w^as  put  in  there? 

A.  But  in  your  question  you  speak  about  nothing 
the  Warrenton  [46]  Shingle  Company  was  turning 
over  a  contract.  My  recollection  is  that  Mr.  Bron- 
son  came  to  me  before  starting  operations  or  in  re- 
gard to  how  this  thing  should  be  done.  They  were 
going  to  start  up  these  operations  up  there.  "Well, 
now,  at  this  time  how  should  this  be  handled?"  And 
he  came  to  me  with  that  in  mind.  And  I  knew,  I 
can  remember,  that  they  had  a  contract  for  the  pur- 
chase of  it,  but,  as  I  remember,  it  hadn't  gone  into 
possession.  Now,  I  don't  remember  that  that  con- 
tract was  in  the  name  of  the  Warrenton  Shingle 
Company  or  doubt  if  I  ever  saw  it,  and  have  no 
recollection  whose  name  it  was  taken  in,  but  it  was 
prior  to  them  doing  anything,  or  anything  more 
than  paying  earnest  money  or  something  like  that. 
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Q.  Did  you  have  anything  to  do,  Mr.  Martin, 
with  the  Ashbaugh  arrangement  % 

A.  No.  I  was  asked  last  night  whether  or  not  I 
had  anything  to  do  with  an  Ashbaugh  arrangement. 

Q.  Do  you  know  a  man  by  the  name  of  Morgan 
S.  Stark?  A.     No. 

Mr.  Garland:     I  think  that  is  all. 

Redirect  Examination 
By  Mr.  Erwin: 

Q.  Mr.  Martin,  have  you  talked  to  Mr.  Pattullo 
at  any  time  about  this  case? 

A.  No,  except  Mr.  Pattullo  asked  me  a  couple 
of  time  if  I  could  find  the  file.  I  have  looked  for 
the  file.  I  have  never  [47]  talked  to  him  about  it 
outside  of  trying  to  find  the  file  on  it. 

Q.     How  many  times  have  we  had  conversations  ? 

A.  You  dropped  into  the  office  last  night  about 
fifteen  minutes  of  five,  and  you  didn't  have  any 
papers  with  you  or  anything,  and  we  talked  about 
five  minutes. 

Mr.  Garland:     Oh,  that  is  not  material. 

Mr.  Erwin:  He  was  asked  how  well  acquainted 
he  was  with  Mr.  Pattullo  and  his  friendship,  and 
I  think  it  is  proper. 

The  Court:  Do  you  have  a  partnership  agree- 
ment?   Is  there  a  partnership  agreement  here? 

Mr.  Erwin:  Yes;  this  and  that  one  (indicating). 
This  is  the  one  filed  with  the  Corporation  Commis- 
sioner, and  this  filed  with  the  Clerk. 
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The  Court:     This  is  just  a  certificate. 

The  Witness:  It  contained  the  partnerships,  and 
that  is  a  copy  filed  with  the  Corporation  Commis- 
sioner. 

The  Court:  Yes,  but  this  is  just  a  certificate. 
There  usually  is  an  agreement  setting  forth  their 
rights  and  duties. 

Mr.  Winter:     That's  it. 

Mr.  Erwin:     I  might  ask  Mr.  Martin 

Q.     Would  there  be  any  other  agreement? 

A.     I  think  there  would  be  ordinarily. 

The  Court:     This  is  just  a  certificate. 

Mr.  Erwin:  As  far  as  I  knew  that  is  the  only 
one  in  existence,  but  I  may  be  w^rong.  [48] 

The  Witness:  I  would  not  be  surprised  if  there 
wasn't  in  this  case,  because  I  would  say  again,  with- 
out criticizing  Mr.  Bronson  in  this  case,  my  relation- 
ship in  this  case  was  difficult  about  coming  in  and 
getting  anything  done,  although  ordinarily  a  part- 
nership agreement  is  drawn.  This  was  one  of  those 
things  that  jumped  from  here  to  there,  and  he  in- 
formed me  at  that  time  that  Mr.  Erwin  was  his  at- 
torney when  you  were  in  the  Service  or  something 
like  that,  and  I  got  to  thinking  probably  later  on 
Mr.  Erwin  was  handling  his  matters.  He  just  didn't 
come  in,  and  I  am  not  surprised  if  it  is  lacking  in 
this  case. 

Recross-Examination 

By  Mr.  Garland: 

Q.  May  I  ask  you  this:  Did  you  talk  to  Mrs. 
Bronson  about  the  formation  of  the  partnership? 
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A.  I  don't  believe  I  did,  but  I  can't  remember 
in  regard  to  that.  I  can't  remember  whether  Mr. 
and  Mrs.  Bronson  were  both  in  the  office,  but  I 
would  say  that  if  so  Mrs.  Bronson  wasn't  in  more 
than  once,  that  any  information  he  gave  wdth  regard 
to  their  operations  and  activities  and  all  that  came 
principally  from  Mr.  Bronson. 

Q.-  In  other  w^ords,  came  entirely  from  Mr.  Bron- 
son ?  That  is  what  you  mean  ? 

A.  Unless  Mrs.  Bronson  could  have  been  there 
once. 

Q.  And  you  don't  remember  whether  she  was 
or  not?  [49]  A.     No,  I  don't. 

Q.  And  if  she  was  there  she  couldn't  have  been 
there  more  than  once?  A.     I  would  think  not. 

Q.  In  other  words,  she  took  no  active  part,  as  far 
as  you  were  concerned,  in  the  arrangements.  Is 
that  right? 

A.  Well,  personally  with  me,  that  is  true,  but  I 
wouldn't  want  to  say  that  she  took  no  active  part. 

Q.  In  so  far  as  you  are  concerned,  so  far  as  your 
business. 

A.  So  far  as  contact  with  me,  it  w^as  principally 
with  Mr.  Bronson,  not  over  once  with  Mrs.  Bronson, 
if  at  aU. 

Q.  Let  me  ask  you  one  more  question,  ]\Ir.  Mar- 
tin. Now,  you  say  you  advised  Mr.  Bronson  that, 
in  your  opinion,  this  family  partnership  arrange- 
ment, or  the  Parkdale  Lumber  Coiripany  partner- 
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ship,  would  be  recognized  in  so  far  as  Mrs.  Bron- 

son's  interest  was  concerned  for  tax  purposes'? 

A.     I  did. 

Q.  You  told  him  that  before  he  signed  the  certi- 
ficate? A.     That's  right. 

Q.     Made  that  clear  to  him?  A.     Yes. 

Q.  Did  he  ask  you  for  that  information,  or  did 
you  volunteer  it,  or  how  did  that  come  about? 

A.  Oh,  I  was  representing  him  as  an  attorney, 
and  we  didn  't  have  a  system  of  cross-examination  or 
me  say,  "Do  you  understand  [50]  this  point  now?" 
I  was  trying  to  advise  him  on  that,  and  there  were 
many  other  implications  that  come  up  in  regard 
to  the  dissolution  of  that  corporation  which  I  con- 
sidered which  haven't  been  even  discussed  here,  but 
there  were  many  problems  in  regard  to — if  they 
made  extraordinary  profits,  if  the  profits  went  up 
higher  in  the  corporation,  whether  or  not  they  were 
going  to  leave  them  in  the  business,  probably,  in 
^vhich  case,  if  they  were  left  in  the  business  and 
not  distributed  as  dividends,  it  would  be  subject  to 
the  corporate  tax,  and  then  if  they  later  sold  it  why 
their  interest  would  only  be  subject  to  the  limita- 
tions of  capital  assets.  Those  things  were  all  dis- 
cussed. 

Q.  And  I  understand  your  approach  here,  Mr. 
Martin — and  if  I  am  wrong,  please  correct  me — that 
you  had  in  mind  whether  certain  assets  should  be 
taken  from  the  Warrenton  Shingle  Company  and 
put  into  a  partnership.   Is  that  right  ? 

A.     If  I  understand  your  question  correctly,  my 
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principal  concern  was  the  whole  general  picture  and 
their  acti^dties,  the  way  they  were  operating  and 
the  way  they  hoped  to  operate,  what  was  the  best 
kind  of  a  lousiness  arrangement  for  them.  And,  as 
a  lawyer,  I  discussed  and  advised,  and  they  decided. 

Mr.  Garland:     All  right.  That  is  all. 

Mr.  Erwin:  I  think  Mr.  Garland  may  be  con- 
fused, and,  if  so,  I  don't  want  to  leave  any  confusion 
in  the  Court's  mind.  [51] 

Redirect  Examination 
By  Mr.  Erwin : 

Q.  As  I  understand,  there  were  two  separate  en- 
tities, and  one  was  the  Parkdale  Lumber  Company 
and  the  other  was  the  Warrenton  Shingle  Company  % 

A.     That's  right. 

Q.  And  the  Parkdale  Lumber  Company  was  set 
up  as  the  limited  partnership? 

A.     Yes,  that's  right. 

Mr.  Garland :     There  is  no  confusion  in  my  mind. 

Recr  OSS-Examination 
By  Mr.  Garland: 

Q.  You  had  three  things  to  consider,  did  you  not 
— whether  or  not  you  should  change  the  Warrenton 
Company  to  a  partnership — that  is  one — whether  or 
not  you  should  form  a  new  partnership,  and  how 
much  of  the  assets  of  the  Warrenton  you  should 
put  in  the  new  partnership.  Isn  't  that  right  ? 

A.     Well,  I  don't  think  that — I  think  that  we  con- 
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sidered  more  things  than  three.    We  had  the  facts 

as  they  were. 

Q.     All  right.  Now,  what  were  they  ? 

A.  Well,  the  fact  that  they  had  a  corporation 
over  there,  of  which  there  were  two  separate — had 
always  been  two  separate  activities  connected  with 
it,  one  at  Warrenton,  I  assmne,  since  its  name  was 
Warrenton  Shingle  Company,  and  one  some  place 
else  that  burned,  and  that  was — and  at  the  time  I 
first  talked  to  [52]  them — we  didn't  talk  about  the 
size  or  the  amount,  or  I  mean  who  owned  the  stock, 
or  that.  It  wasn  't  even  discussed ;  but  they  had  this 
corporation,  which  had  had  two  activities,  of  which 
Mr.  and  Mrs.  Roles  had  been  active  in  one  of  them 
and  managed  it  and  been  there,  and  Mr.  and  Mrs. 
Bronson  on  the  other.  Now,  they  had  both  con- 
tracted to  buy  another  different  operation,  and  so  he 
comes  to  me,  as  I  understood  it,  to  advise  him  in 
connection  with  what  should  be  done  here,  taking 
all  the  factors  into  consideration;  so  I  would  think 
that  we  probably  considered  more  than  three.  We 
may  have  considered  a  half  a  dozen  different  pos- 
sibilities, and  what  would  be  wise  and  just,  discussed 
it  back  and  forth,  as  lawyers  and  clients  do,  and  this 
is  what  was  arrived  at,  although  it  is  clear  that — it 
was  my  memory  of  it  that  it  was  going  to  go  ahead 
and  form  another  limited  partnership,  and  that  the 
Warrenton  Shingle  Company  would  be  dissolved. 
That  was  the  last  I  remember  of  it. 

Q.     You  advised  them  to  do  that  also? 

A.     Yes,  I  surely  did — I  would  say,  yes,  I  did. 
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Mr.  Garland:     I  think  that  is  all. 

Mr.  Erwin:     I  think  that  is  all. 

The  Witness :  Now,  I  want  to  make  this  explana- 
tion. I  can't  remember,  and  that  is  what  I  am  trying 
to  think — it  is  entirely  possible  when  I  got  that  final 
balance  sheet  which  I  had  never  seen — it  is  entirely 
possible  that  I  didn't  go  through  with  the  dissolu- 
tion. Now,  I  can't  say  as  to  that.  But  I  [53]  do 
remember  this:  That  a  form,  just  exactly  the  limited 
partnership  law,  or  certificate,  was  drawn  up  for 
the  Warrenton  Shingle  Company.  Now,  as  to  why 
that  didn't  go  through,  I  can't  remember  whether  or 
not  they  just  didn't  get  it  done  or  when  I  saw  the 
balance  sheet.  When  I  say  that  there  was  something 
about  liquidated  dividends  or  that,  I  can't  remem- 
ber. 

Q.  (By  Mr.  Garland) :  I  don't  want  to  tie  you 
down  to  something  you  can't  remember,  but  you 
have  been  thinking  about  this  case  here,  and  you 
have  seen  this  letter.  Plaintiff's  Exhibit  100,  Septem- 
ber, 1944,  by  Mr.  Bronson,  and  he  says:  ''I  remem- 
ber you  told  me  to  remind  you  about  the  end  of  the 
year  in  regard  to  the  gift  tax  necessary  to  include 
my  wife  as  a  partner.  I  was  wondering  if  this  should 
be  taken  care  of  at  this  time,  and,  if  so,  what  was 
necessary  to  be  done."  Now,  doesn't  that  stimulate 
your  recollection? 

A.  Well,  yes,  it  does,  very  much,  but  in  sort  of 
a  different  way.  I  found — and  you  asked  me  why 
it  wasn't  paid  or  was  or  was  not  paid,  and  if  not, 
why.   I  don't  have  any  recollection  as  to  whether  or 
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not  there  were  any  gifts  or  not,  but  I  do  remember 
this,  and  I  had  several  cases  where  clients  would 
come  in  and  talk  about  making  gifts  to  their  chil- 
dren, and  ask  me  about  the  exclusions  and  exemp- 
tions and  things  like  that;  and  they  would  go  home 
and  make  the  gift  and  never  tell  me  anything  about 
it  when  they  should  have  made  a  return,  so  I  would 
say  as  a  matter  of  practice  now  the  first  thing  when 
anybody  talks  [54]  to  me  about  anything  having  to 
do  with  gifts,  I  say  to  them,  ' '  Now,  remember.  I  am 
talking  about  when  taxes  are  due,  but  if  you  make 
gifts  you  have  to  make  a  return  even  though  it  is 
within  the  exemption." 

Q.  Your  recollection  is  that  there  was  a  gift  in- 
volved in  this  case  which  took  a  gift  tax  considera- 
tion, at  least? 

A.  No,  that  wasn't  my  answer.  My  answer  was 
I  discussed  gifts  with  him,  but  that  wouldn't  indi- 
cate whether  or  not,  one  way  or  the  other,  a  gift 
had  been  made,  because  I  am  very  careful  to  warn 
clients  that  if  there  is  any  gifts  involved,  as  there 
might  have  been — I  can't  say  whether  there  was  or 
not — there  must  be  a  return. 

Mr.  Garland:     I  think  that  answers  it. 

I  think  that  is  all. 

The  Court:  In  view  of  the  fact  that  it  is  now 
almost  12 :25,  I  think  we  will  adjourn  with  this  wit- 
ness until  two  o'clock  this  afternoon. 

Mr.  Garland:  The  Government  has  no  questions 
concerning  this  witness. 

The  Court:     He  may  be  excused.    That  is  what  I 
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anticipated,  that  he  would  be  called,  because  Mr. 

Martin  has  to  get  back  to  his  office. 

(Witness  excused.) 

(Noon  recess.)  [55] 

The  Court:  Mr.  Bronson,  will  you  resume  the 
stand  f 

CHARLES  D.  BRONSON 

a  witness  in  his  own  behalf,  thereupon  resumed  the 
■stand,  and,  having  been  previously  sworn,  testified 
further  as  follows: 

Direct  Examination 
(Continued) 

By  Mr.  Erwin: 

Q.  Mr.  Bronson,  when  we  interrupted  your  testi- 
mony, the  last  question  we  asked  you  was  with 
reference  to  the  first  insurance  policy  on  the  part- 
nership, Avhich  you  changed?  A.     Yes. 

Q.  I  will  ask  you,  then,  if  subsequent  policies 
were  carried  in  proper  form  in  the  partnership? 

A.  Yes,  all  future  policies  were  made  out  cor- 
rectly. 

Q.  Now,  rather  than  continue  that  line  of  ques- 
tioning, I  think  it  might  be  well,  since  Mr.  Martin 
has  testified,  to  go  back  and  ask  you  for  what  reason 
the  Warrenton  Shingle  Company  was  not  dissolved 
and  a  limited  partnership  formed  after  having  talked 
with  Mr.  Martin. 

A.     Well,  there  were  several  reasons.    All  of  us 
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were  quite  busy.  It  was  during  the  war,  and  we 
couldn't  get  back  and  forth  too  easily  or  quickly, 
and  I  had  difficulty  getting  the  proper  statements 
in  time,  and  it  just  went  on  and  went  on  and  more 
or  less  delaj^d.  It  is  still  pending,  as  far  as  I  know, 
but  we  just  didn't  continue  with  it.  [56] 

Q.  Did  you  receive  from  Mr.  Martin,  do  you  re- 
call, the  articles  of  limited  partnership  of  the  War- 
renton  partnership,  the  forms? 

A.     No,  I  didn't  receive  the  forms. 

Q.     You  don't  recall  having  received  them? 

A.  As  I  recall,  I  needed  those  financial  state- 
ments to  prepare  his  papers,  and  we  just  didn't  get 
them  to  him.   That  was  it. 

Q.  And  your  father  held  how  many  shares  of 
stock  in  the  Warrenton  Shingle  Company? 

A.     One. 

Q.  And  was  he  to  be  included  in  the  limited  part- 
nershijD  that  you  intended  to  form  there? 

A.     No. 

Q.     Who  were  to  be  the  partners? 

A.     Mr.  and  Mrs.  Roles  and  my  wife  and  myself. 

Q.  What  was  the  reason,  if  any,  that  you  in- 
tended to  form  a  limited  partnership  for  Warrenton 
Shingle  Company? 

A.  AVell,  as  I  mentioned  before,  the  corporation 
— there  were  so  few  m  it  that  it  wasn't  working  verv 
well.  iSIy  father — as  I  understood  it,  we  needed  addi- 
tional members  there  to  hold  that  one  share,  and  it 
wasn't  necessary  for  him  to  be  in  it  at  all.  He  didn't 
have  anything  to  do  with  it;  and  we  were  all  work- 
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ing  closely  together,  and  we  just  thought  that  the 

13artnership  would  be  a  better  arrangement  than  the 

corporation. 

Q.  Was  there  any  reason,  as  far  as  you  were  con- 
cerned, to  include  Mrs.  Roles  in  that  [57]  partner- 
ship? 

A.  Well,  yes.  After  that  episode  down  at  Toledo 
in  which  Mr.  Roles  was  gravely  injured,  it  was  neces- 
sary to  have  somebody  down  there  that  was  familiar 
Avith  the  business  to  operate  it. 

Q.  Of  course,  I  assume  she  could  have  operated 
the  business  just  as  well  in  corporate  form  as  other- 
wise? 

A.  Well,  I  suppose,  as  far  as  actual  operation 
was  concerned.   She  wasn't  in  the  corporation. 

Q.     No  financial  interest? 

A.     She  owned  no  stock. 

The  Court:  I  think  we  are  getting  pretty  far 
afield. 

Mr.  Garland:  I  haven't  made  objection,  because 
I  didn't  want  to  take  the  time  to  do  it.  As  we  are 
sitting  without  a  jury,  I  didn't  think  it  was  neces- 
sary. 

Mr.  Erwin :  I  was  more  or  less  trying  to  refresh 
my  memory  as  to  what  Mr.  Martin  had  testified  to, 
your  Honor,  so  I  could  cover  the  points.  I  have  just 
kind  of  forgotten  all  of  his  testimony. 

Q.  Well,  let's  get  back,  then,  to  Parkdale  Lum- 
ber Company.  Would  you  recall  when  you  started 
to  operate,  approximately,  when  you  started  to  op- 
erate the  mill  at  Parkdale?  A.     March,  1944. 
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Q.  And  your  agreement,  your  partnership  agree- 
ment, had  been  signed  by  that  time?  A.     Yes. 

Q.  Prior  to  your  actually  starting  [58]  opera- 
tion ?  A.     Yes. 

The  Court :  I  should  like  to  find  out,  where  is  the 
partnership  agreement?  Is  this  what  you  call  the 
partnership  agreement  ? 

Mr.  Erwin:  Let  me  ask.  As  I  say,  I  have  no 
other  agreement,  as  far  as  I  know. 

Q.  Was  there  any  other  agreement  than  the  cer- 
tificate we  have  submitted  here,  as  far  as  written 
agreement  between  the  parties? 

A.     I  am  not  familiar  with  what  that  is. 

Q.     The  Judge  will  show  it  to  you. 

A.  Yes,  there  must  have  been  an  agreement  some- 
where where  we  all  actually  signed  it.  This  is  type- 
written, here. 

The  Court:  But  I  mean,  this  is  a  copy  of  an 
original.  Was  there  any  other  type  of  agreement 
that  indicated  how  much  mone}^  was  to  be  put  into 
the  partnership  and  how  the  profits  were  to  ha 
divided  and  what  were  the  respective  duties  of  the 
various  partners? 

A.     No.   This  is  a  copy  of  a  letter  that  we  had. 

Q.  (By  Mr.  Erwin)  :  There  was  never  any  other 
written  agreement  than  the  copy  j^ou  have  there? 

A.     Not  that  I  know  of. 

Q.     As  far  as  you  know? 

A.     Not  that  I  know  of. 

Q.  What  was  your  agreement  between  yourselves 
as  to  the  distribution  of  profits? 

A.     Just  equal  distribution.  [59] 
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Q.  What  was  your  agreement  with  respect  to  the 
capital  contributions  ? 

A.     They  were  to  be  equal. 

Q.  And  that  was  reported  on  your  tax  returns 
the  same  way  ? 

A.  The  way  I  understood  it,  it  should  have  been 
reported  that  way,  yes. 

Q.     Do  you  know  whether  it  was  or  not? 

A.     Well,  I  am  sure  it  was,  yes. 

Q.  Well,  now,  as  a  matter  of  fact,  we  are  into 
distributions.  Maybe  I  could  just  ask  you:  How 
were  distributions  of  earnings  from  the  partnership 
made?  A.     Equal   checks   to   all   four   of   us. 

Q.  That  continued  from  the  inception,  from  the 
first  distribution  until  the  present  time.  Is  that 
correct?  A.     Yes,  that's  right. 

Q.  And  I  neglected  to  ask  you,  Parkdale  Lmnber 
Company  is  operating  at  the  present  time  under  the 
same  setup?  A.     That's  right. 

Q.  And  was  there  any  variation  from  the  pol- 
icy of  distributing  equal  checks  ?  A.     No, 

Q.  Four  equal  checks  were  distributed  each 
time  ?  A.     Yes. 

Q.     Each  distribution  date?  A.     Yes.  [60] 

Q.  How  was  it  determined  when  distributions 
were  to  be  made  ? 

A.  There  was  not  juvSt  one — when  there  was 
enough  money  in  the  bank  to  make  a  distribution 
it  was  made.  There  was  no  specified  amounts  or 
time. 

Q.     I  will  ask  you  whether  or  not — I  think  that 
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is  not  necessary.  The  exhibits  speak  for  themselves. 
We  will  withdraw  that.  Now,  on  these  distributions, 
Mr.  Bronson,  from  the  proceeds  of  Parkdale  Lum- 
ber Company,  where  were  your  checks  from  that 
deposited,  in  what  bank"? 

A.     The   First   National   Bank   in   Hood   River. 

Q.     And  what  type  of  an  account  was  that? 

A.     Joint  account. 

Q.     With  whom?  A.     With  my  wife. 

Q.  And  state  whether  or  not  you  know  of  your 
own  knowledge  where  Mrs.  Bronson 's  checks  were 
deposited. 

Mr.  Garland:     I  didn't  hear  that. 

Q.  (By  Mr.  Erwin) :  Whether  you  know  of 
your  own  knowledge  where  Mrs.  Bronson 's  checks 
were  deposited. 

A.     Yes,  she  deposited  there. 

Q.  And  you  were  both  permitted  to  check  on 
that?  A.     No. 

Q.  Now,  have  you  withdrawn  from  that  account 
personal  money  for  personal  investments  in  your 
own  name  ?  A.     Yes. 

Q.  Has  your  wife  withdrawn  from  that  account 
for  personal  [61]  investments  in  her  name? 

A.     Yes. 

Q.  Have  you  withdrawn  from  that  account  for 
investments  in  your  joint  names?  A.     Yes. 

Q.  AVell,  now,  Mr.  Bronson,  I  want  to  leave 
Parkdale  for  a  minute  and  ask  you  concerning  the 
Ashbaugh  Shingles  and  Shakes  agreement.  Per- 
haps it  might  be  faster  if  I  just  asked  vou  to  ex- 
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plain  to  the  Court  what  you  know  of  that  agree- 
ment and  how  it  came  about. 

A.  Well,  I  don't  know  too  much  about  it,  except 
this  Morgan  Stark  came  up  here  with  the  object 
in  mind  of  obtaining  shingles  for  his  business  down 
there,  and  approached  the  wife  with  the  idea  of  this 
partnership.  In  a  few  words,  that  is  about  all  there 
is  to  it. 

Q.  You  at  that  time  were  not  at  the  Warrenton 
Shingle  Company?  A.     No. 

Q.     You  were  not  a  member  of  that  partnership? 

A.     No. 

Q.  Had  no  right  to  govern  its  policy  or  control 
its  sales  policy  or  take  any  part 

Mr.  Garland:  AYe  will  object  to  what  he  had 
a  right  to  do. 

Mr.  Erwin:  That's  correct,  your  Honor.  I  will 
withdraw  it. 

Q.     You  did  not,  in  any  e^ent? 

A.     I  did  not  have  anything  to  do  with  it  at  all. 

Mr.  Erwin:  I  think  that  is  all.  You  may  in- 
quire. [62] 

Cross-Examination 
By  Mr.  Garland : 

Q.  Mr.  Bronson,  you  seem  to  know  very  little 
about  the  Ashbaugh  Shingles  and  Shakes.  Is  that 
the  impression  you  wish  to  leave  here? 

A.     That  I 

Q.  That  you  know  very  little  about  that  partner- 
ship ? 
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A.     I  am  willing  to  tell  you  all  I  know. 

Q.  All  right.  Let's  go  into  it,  then.  When  did 
3^ou  first  meet  Mr.  Morgan  S.  Stark? 

A.     I  don't  remember  the  date. 

Q.     Well,  what  year  was  it?     '44,  '45? 

A.     '45,  I  believe,  '44. 

Q.  And  Mr.  Stark  came  up  here  from  the  Los 
Angeles  area  to  see  you  as  to  whether  the  Warrenton 
Shingle  Company  would  sell  him  shingles.  Is  that 
right?  A.     Not  me   in  particular. 

Q.  Well,  you  knew  about  it  at  the  time,  did 
you  not?  A.     Yes. 

Q.  He  was  concerned  with  Mr.  Roles,  and  you 
knew  that? 

Mr.  Erwin:  Just  a  minute.  Pie  is  nodding  his 
head. 

Q.  (By  Mr.  Garland):  Is  your  answer  "Yes" 
to  the  last  question  ? 

The  Witness:  Could  I  have  the  question  again? 
(Last  question  read.) 

A.     Yes. 

Q.  (By  Mr.  Garland):  And  the  Warrenton 
Shingle  Company,  through  [63]  you  and  Mr.  Roles, 
told  Mr.  Stark  he  couldn't  have  any  shingles.  Isn't 
that  right?  A.     That's  right. 

Q.  And  Mr.  Stark  came  back  to  see  you  and  Mr. 
Roles  and  said  that  he  was  making  arrangements, 
at  least,  to  purchase  the  Ashbaugh  Shingles  and 
Shakes  Company,  one  of  your  customers.  Isn't  that 
right?  A.     Yes. 

Q.     And  you  had  been  sending  shingles  all   the 
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while  to  Ash])augh  Shingles  and  Shakes  Company. 

Is  that  correct? 

A.  I  can't  say  definitely  just  where  these  shingles 
were  going.   Mr.  Roles  took  care  of  it. 

Q.  Mr.  Bronson,  do  you  mean  to  say  that  3'ou 
could  not  know  that  you  had  a  customer  in  Los 
Angeles  by  the  name  of  Ashbaugh  Shingles  and 
Shakes  Company? 

•A.     Oh,  no.    I  didn't  say  that. 

Q.     Did  you  have  a  customer  by  that  name? 

A.     Yes. 

Q.  So  then  Mr.  Stark  put  a  proposition  up  to 
you  and  to  Mr.  Roles,  and  that  was  this :  that  if  you 
w^ould  send  him  shingles  he  would  split  the  profit 
of  the  sale  at  that  end  with  you — isn't  that  right — 
you  and  Mr.  Roles? 

A.     Split  the  profit  on  what  ? 

Q.     On  the  sale  of  the  shingles  by  him. 

A.     Not  with  us.  [64] 

Q.     He  didn't  make  you  that  proposition? 

A.     No. 

Q.  You  were  selling  your  shingles  to  Ashbaugh 
for  the  top  OPA  price,  were  you  not? 

A.    Yes. 

Q.  And  Mr.  Stark  didn't  tell  you  that  he  would 
be  willing  to  form  a  partnership  with  you  and  Mr. 
Roles?  Did  he  tell  you  that? 

A.  Not  that  I  can  recall  that  he  told  us  that  he 
would  form  a  partnership  with  us. 

Q.  Didn't  he  offer  to  form  a  partnership  with 
you  and  Mr.  Roles?  A.     Did  he  offer  to? 
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Q.  Form  a  partnership  with  you  and  ]Mr.  Roles 
to  split  the  retail  and  the  price  of  shingles,  the 
price  that  he  got  in  California  for  the  shingles. 

A.  I  don't  know  what  kind  of  offers — I  know 
we  weren't  interested  in  the  partnership. 

Q.  Didn't  he  offer  that?  Can't  you  give  me  a 
"Yes"  or  "No"  answer  to  that? 

A.     Not  that  I  recall. 

Q.  And  didn't  you  and  Mr.  Roles  tell  him,  "No," 
that  you  were  getting  the  top  OPA  price  and  that 
you  couldn't  take  an  extra  amount  of  money  under 
the  table — to  that  effect? 

A.  We  certainly  told  him  that  we  couldn't  take 
money  under  the  table,  yes.  [65] 

Q.  You  answered  him  in  that  fashion  because, 
in  effect,  you  would  be  getting  more  than  the  OPA 
price.    Isn't  that  right?  A.     That's  right. 

Q.  So  then  Mr.  Stark,  on  behalf  of  the  Beverly 
Roofing  Company  of  which  he  was  a  partner,  put  a 
proposition  up  to  you  and  Mr.  Roles  and  said  that 
he  would  form  a  partnership  with  your  wives.  Is 
that  a  fact? 

A.  I  don't  know  as  he  came  to  us  and  made  that 
proposition. 

Q.  You  say  he  did,  or  did  not?  Which  is  it,  Mr. 
Bronson  ? 

A.  I  said  I  didn't  remember  of  him  coming  to 
me  and  telling  me  that  he  had  that  proposition  in 
mind. 

Q.  Is  your  answer  that  you  don't  remember,  or 
that  he  did  not  ?   Which  is  it  ? 
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A.     Well,  I  don't  remember  the  details. 

Q.  Well,  I  am  not  asking  the  details,  just  the 
high  spots.  Now,  isn't  that  the  substance  of  what 
took  place? 

A.     That  is  the  substance  of  what  took  place,  yes. 

Q.  So  then  that  was  agreeable  with  you  and  Mr. 
Roles  for  a  partnership  to  be  formed  between  the 
Beverly  Roofing  Company,  who  had  then  taken 
over  Ashbaugh  Shingles  and  Shakes,  3^our  former 
customers,  and  your  wife  and  the  wife  of  Mr. 
Roles?  A.     Yes. 

Q.     All  right.  So  that  partnership  was  formed 

A.     Yes. 

Q.     on  the  basis  that  they  would  receive,  your 

wife  and  [QQ^  Mr.  Roles'  wife  would  receive  60 
per  cent,  65  per  cent,  of  the  profit  on  the  sale  in 
California  of  the  shingles  that  you  sent  to  the 
Beverly  Roofing  Company.   Isn't  that  right? 

A.     I  don't  know  that  it  was  65  per  cent. 

Mr.  Garland:     Where  is  the  exhibit? 

Mr.  Erwin:     The  exhibit  speaks  for  itself. 

Mr.  Garland:  I  want  to  know  whether  he  knew 
that  at  that  time,  knew  about  it. 

Q.  I  am  going  to  ask  you  now,  when  did  you 
first  see  that  agreement  or  a  copy  of  it? 

A.     Well,  when  did  I  first  see  it  ? 

Q.    Yes. 

A.    I  haven't  the  slightest  idea,  when  I  first  saw  it. 

Q.     Before  it  was  executed  or  afterwards? 

A.     Afterwards. 
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Q.  After  your  wife  executed  it  she  showed  it  to 
you? 

A.     I  don't  know  that  she  had  the  copy. 

Q.     Is  your  wife's  signature  on  that  paper? 

A.     I  guess  it  is,  yes. 

Q.  When  did  you  first  see  that  paper  that  you 
recall,  which  purports  to  be  a  partnership  agree- 
ment! 

A.  I  first  saw  it  when  he  came  to  Parkdale  to 
have  my  wife  sign. 

Q.  So  your  wife  signed  that,  and  that  is  also 
executed  by  Mrs.  Roles,  is  it  not? 

A.     Yes.  [67] 

Q.  And,  so  far  as  you  know,  it  is  duly  executed 
by  the  Beverly  Eoofing  Company?  A.     Yes. 

Q.     And  Stark  executed  it  for  them  as  a  partner? 

A.     Yes. 

Q.  And  then  the  Warrenton  Shingle  Company 
started  sending  them  shingles — isn't  that  right — 
started  sending  the  Beverly  Roofing  Company 
shingles  ? 

A.     The  Warrenton  Shingle  Company  did,  yes. 

Q.  And  you  were  one  of  the  proprietors  and 
owned  50  per  cent  of  the  stock  of  that  company 
at  that  time?  A.     Yes. 

Q.     And  then 

Mr.  Erwin :  Mr.  Garland,  I  should  like  to  clarify 
which  company  he  owned  50  per  cent  of  the  stock  in. 

Mr.  Garland :     The  Warrenton  Shingle  Company. 

Q.  You  didn't  have  any  interest  in  the  Beverly 
Roofing  Company  at  all  ?  A.     No. 
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Q.  Outside  of  tliis  purported  partnership  agree- 
ment, your  wife  didn't  have  any  interest  in  it  either, 
the  Beverly  Roofing  Company?  A.     No. 

Q.  So  then  your  wife  began  to  receive  checks 
from  the  Beverly  Roofing  Company.  Is  that 
right"?  [68]  A.     Yes. 

Q.  And  those  were  deposited  in  your  joint  ac- 
count ?  A.     Yes. 

Q.     Subject  to  your  withdrawal? 

A.     And  subject  to  her  withdrawal,  too. 

Q.  Now,  what  services  did  your  wife  perform 
on  behalf  of  the  Ashbaugh  Shingles  and  Shakes 
partnership  ?  What  did  she  do  for  that  partnership 
to  earn  that  money"? 

A.  Well,  she  didn't  do  very  much  that  I  know 
of. 

Q.     Did  she  do  anything"? 

A.  She  took  care  of  Mr.  Stark's  business  at  this 
end.  He  did  a  lot  of  phone  calling  to  improve  his 
supply  down  there.   She  took  care  of  that. 

Q.  Did  she  go  out  and  get  many  shingles  other 
than  to  persuade  you  to  send  them  to  him,  or  the 
Warrenton  Shingle  Company? 

A.     No,  she  didn't  do  that. 

Q.  So  the  only  services  she  performed  were  her 
l^owers  of  persuasion  over  you,  her  husband,  to  send 
shingles  to  the  Beverly  Roofing  Company.  Isn't  that 
right,  Mr.  Bronson?  A.     Yes. 

Q.  Now%  you  and  your  wife  were  married  in 
1933.   AVhere  were  you  living  at  that  time? 
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A.     That  was  in  error.    We  were  married  in  '32. 

Q.  All  right.  Make  it  1932,  if  you  like.  Where 
were  you  living  at  that  time  ? 

A.     Vancouver,  Washington.  [69] 

Q.  Were  you  born  and  raised  in  Washington, 
the  State  of  Washington?  A.     No. 

Q.  Where  did  you  come  from  before  you  went 
there? 

A.     Dayton,  Ohio ;  born  in  Dayton,  Ohio. 

Q.  When  did  you  move  to  Washington,  the  State 
of  Washington? 

A.     Oh,  when  we  were  married  in  1932. 

Q.  So  you  remained  in  Washington  from  1932 
through  1935?  A.     Yes. 

Q.  At  that  time  did  you  consider  yourself  a 
resident  of  the  State  of  Washington  ?  A.     Yes. 

Q.     Did  you  vote  there?  A.     Yes. 

Q.     And  own  a  home  there?  A.     No. 

Q.  You  had  a  service  station.  When  did  you 
acquire  that,  ^ir.  Bronson? 

A.     About  1933  or  '4,  along  in  there. 

Q.  Well,  maybe  we  had  better  do  it  this  wa.y. 
AVhat  were  you  doing  when  you  were  married? 
AVhat  were  you  working  at  then  ?  A.     Nothing. 

Q.  All  right.  When  did  you  first  start  to  work 
after  you  were  married? 

A.  Oh,  three  or  four  months  later  I  acquired 
a  job  with  [70]  Standard  Stations,  Standard  Oil 
Company. 

Q.     What  were  you  making  then,  approximately? 

A.     Salary  ? 
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Q.     Yes. 

A.  Oh,  one  hundred  or  one  hundred  and  a 
quarter. 

Q.     It  took  that  much  to  live  on,  didn't  it? 

A.     Pretty  much. 

Q.     All  right.   What  did  you  do  then  after  that? 

A.     Acquired  this  service  station. 

Q.  So  you  worked  for  them  up  until  you  acquired 
the  service  station  in  1934? 

A.     Approximately,  yes. 

Q,  What  money  or  capital  did  you  have  when 
you  were  married? 

A.     At  the  time  I  was  married? 

Q.     Yes.    Did  you  have  any? 

A.     Yes,  I  had  some. 

Q.     How  much  was  it,  approximately? 

A.     I  haven't  the  slightest  idea, 

Q.     Well,  did  you  have  $5,000  ? 

A.     Oh,  I  suppose,  approximately. 

Q.     Well,  did  you  have  $10,000? 

A.     I  don't  think  so. 

Q.  Well,  then,  somewhere  between  five  and  ten. 
Can  you  get  it  any  closer  than  that,  Mr.  Bronson? 

A.     No,  not  just  offhand,  I  can't.  [71] 

Q.  Well,  $7,500?  Did  you  have  that  much  when 
you  were  married?  Now,  surely  you  remember  the 
figures  within  a  thousand. 

A.  I  remember  some  figures,  but  then  at  that: 
particular  moment  I  don't  remember. 

Q.     Would  you  say  it  was  less  than  $7,500? 

A.     I  would  say  it  was  around  $10,000. 
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Q.  Well,  we  finally  got  that.  Xow,  where  did  you 
get — is  that  the  capital  that  you  used  in  connection 
with  the  Gilmore  Oil  Station? 

A.     No,  we  only  needed  $500  to  get  into  it. 

Q.     Gilmore  Oil  Station  only  needed  $500? 

A.     Yes. 

Q.  Where  did  you  get  that?  Is  that  in  addition 
to  your  $10,000?  A.     AVhat  I  had? 

Q.  Used,  what  you  had  to  go  into  that.  Well,  how 
prosperous  was  the  Gilmore  Oil  Station,  Mr.  Bron- 
son ?  How  much  money  did  you  make  on  that  ? 

A.  Oh,  a  hundred,  two  hundred  dollars  a  month, 
something  like  that. 

Q.  Then  it  takes  that  much  to  live  on,  doesn't  it, 
with,  two  little  children? 

A.     No,  I  wouldn't  say  it  would  at  that  time. 

Q.     Well,  what  did  you  save  out  of  that  amount? 

A.  I  don't  imagine  we  would  spend  over  a  hun- 
dred dollars  a  month  to  live. 

Q.  A  hundred  dollars  a.  month  to  live.  Now,  did 
you  use  some  [72]  of  your  income  from  your  prop- 
erty you  had  before  you  were  married  to  live  on? 

A.     No. 

Q.  So  all  it  took  you  to  live  up  there  was  a  hun- 
dred dollars  a  month?  A.     Yes. 

Q.     Did  you  own  your  own  house?  A.     No. 

Q.     Pay  rent?  A.     Rent. 

Q.     How  much  rent  did  you  pay? 

A.     $25.00  or  $20.00. 

Q.  Now,  then,  you  conducted  that  station  for  a 
year,  about,  about  a  year,  wasn  't  it  ? 
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A.  Sonicwliere  around  there;  a  little  over,  I 
think. 

Q.  A  little  over  a  year.  So  you  would  say  you 
accumulated  a  little  over,  in  a  year's  time  there, 
about  a  thousand  dollars.  Is  that  what  you  mean  to 
say — and  you  saved  it  % 

A.     I  haven't  any  idea.  I  couldn't  tell  you. 

Q.  You  don't  know  whether  you  saved  anything 
or  not.  Is  that  right  ? 

A.     Out  of  the  Gilmore  Oil  Company  % 

Q.    Yes. 

A.     I  don't  know;  no,  I  don't. 

Q.  Did  you  get  what  you  paid  for  it,  what  you 
put  in?  A.     Yes.  [73] 

Q.     Did  you  get  any  more?  A.     No. 

Q.     Just  got  $500.   Is  that  right? 

A.  Approximately  that.  I  got  what  was  the  in- 
ventory, and  that  is  all. 

Q.  Now,  what  did  you  do  with  that  money? 
Where  did  you  put  it — have  it  in  the  bank  account 
up  there  ?  A.     Yes. 

Q.  Did  you  leave  it  there,  or  did  you  draw  it  out 
eventually? 

A.  I  had  a  bank  account,  joint  account  v^th 
my  father,  in  Portland. 

Q.  And  how  much  money  did  you  put  in  that 
account?  A.     From  where? 

Q.     From  any  source  at  any  time. 

A.     I  don't  know. 

Q.  Just  tell  me  how  much  money  you  jjut  in  the 
account  with  your  father  and  the  source  of  it. 
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A.  Well,  I  had  three  or  four  thousand  dollars 
in  there.    It  varied  up  and  down. 

Q.  Now,  you  are  talking  about  the  money  3^ou 
had  before  you  were  married,  aren't  j^ou? 

A.  Not  necessarily,  no.  Now,  this  money  I  had, 
I  didn't  mean  to  say  I  had  actual  cash.  We  had 
money  invested  in  that  apartment  house  over  there. 

Q.  Were  you  getting  income  from  it,  the  apart- 
ment house?  [74] 

A.     Yes,  we  were  getting  income  from  it. 

Q.  And  was  that  the  money  you  used,  the  $500 
you  used,  to  put  in  the  station  ? 

A.  It  could  have — probably  came  from  there, 
yes. 

Q.  Now,  when  did  you  meet  Mr.  Roles  and  under 
what  circumstances? 

A.  Oh,  it  must  have  been  six  months  before — 
let's  see — 1935 — sometime  in  1935  I  became  inter- 
ested in  doing  something  different  and  looking 
around  and  had  suggested  to  me  a  shingle  mill. 

Q.     Who  had  suggested  to  you,  Mr.  Bronson? 

A.  Mr.  Bernard,  I  beUeve,  who  was  in  the  whole- 
sale lirmber  business  in  Vancouver. 

Q.  Did  you  have  any  prior  experience  in  the 
lumber  business?  A.     Yes. 

Q.     What  was  the  nature  of  it? 

A.     Oh,  I  operated  a  sawmill. 

Q.     Where?  A.    At  Estaeada,  Oregon. 

Q.     How  long  ? 

A.  AYell,  when  I  was  going  to  school,  so  I  was 
just  there  during  the  summer  months. 
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Q.     Your  father  in  the  mill  business? 

A.     No. 

Q.     Family  in  the  mill  business?  A.     No. 

Q.  So  you  decided  to  go  into  the  lumber  business 
in  Oregon  and  then  when  did  you  contact  Mr.  Roles, 
or  did  he  contact  you  %  [75] 

A.  I  just  happened  to  drop  by  his  mill  and  go 
in  and  talk  to  him  for  a  second. 

Q.     And  he  had  a  mill  where? 

A.     At  Linnton. 

Q.  You  went  into  his  mill  with  the  idea  of  buy- 
ing into  the  mill? 

A.  No,  I  just  wanted  to  talk  to  somebody  that  was 
familiar  with  the  shingle  business,  and  went  in  to 
talk  to  him  about  locations,  and  so  forth. 

Q.  Well,  when  did  you  decide  to  go  into  business 
with  Mr.  Roles  in  the  lumber  business  ? 

A.     In  the  shingle  business. 

Q.     Shingle  business,  yes. 

A.  Oh,  it  was  just  a  few  months  before  we  went 
down  to  Warrenton. 

Q.     And  you  bought  the  mill  then,  the  two  of  you  ? 

A.     Bought  the  mill? 

Q.     Bought  the  mill,  did  you? 

A.  Oh,  no.  We  just  started  building  from  the 
ground  up. 

Q.  And  that  was  the  Warrenton  Shingle  Com- 
pany ?  A.     Yes. 

Q.     And  so  you  started  to  build  a  mill  ? 

A.     Yes. 

Q.     You  and  Mr.  Roles  ?  A.     Yes.  [76] 
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Q.  And  you  put  up  the  capital,  as  I  understand 
it,  of  about  $4,400?  A.     $4,400. 

Q.     Did  Mr.  Roles  put  up  any  money? 

A.     No. 

Q.     Did  your  wife  put  up  any  money? 

A.     No. 

Q.     DidMrs.  Eoles?  A.     No. 

Q.  So  you  had  the  stock  issued  to  you  and  Mr. 
Roles  and  eventually  you  each  owned  a.  half  of  it. 
Is  that  right?  A.     Yes. 

Q.     Did  you  ever  declare  any  dividend? 

A.  No,  didn't  make  enough  money  for  any  divi- 
dends. 

Q.     You  took  salaries.    Is  that  it?  A.     Yes. 

Q.  And  what  money  you  made  you  put  back  in 
the  business?  A.     Yes. 

Q.  But  you  did  acquire  considerable  money  over 
the  period  concerned,  did  you  not?  It  flourished 
and  prospered? 

A.  The  Warrenton  Shingle  Company  accumu- 
lated it. 

Q.  The  Company  did  well  after  it  was  started, 
did  it,  after  the  war  years  ?  [77] 

A.     Oh,  you  are  talking  about  war  years  now. 

Q.     And  during  the  taxable  years,  now. 

A.  It  did  well  then,  but  if  we  are  back  when  it 
started,  it  didn't  do  well  then. 

Q.     When  did  it  start  doing  so  well? 

A.     Well,  1943  or  '4. 

Q.     About  the  time  you  met  Mr.  Martin? 

A.     Oh,  no. 
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Q.     Before  that?  A.     Before  that. 

Q.  Did  you  talk  to  Mr.  Martin  about  the  fact 
that  taxes  were  getting  to  be  a  serious  matter  as  far 
as  the  Warronton  Shingle  Company  was  concerned? 

A.     It  wasn't  serious  then. 

Q.     When  did  it  get  to  be  a  serious  matter? 

A.     Oh,  along  in  '43  or  '44. 

Q.  When  did  you  see  and  talk  to  Mr.  Martin  the 
first  time  as  a  client? 

A.  When  wo  started  to  go  into  the  Parkdale 
Lumber  Company.  That  was  my  occasion  for  seeing 
him. 

Q.  Now,  when  did  the  Warrenton  Shingle  Com- 
pany purchase  the  Parkdale  plant? 

A.     In  the  fall  of  1943. 

Q.  And  they  took  the  Parkdale  plant  in  the  name 
of  the  Warrenton  Shingle  Company  at  that  time, 
didn't  they?  [78] 

A.  A'N'e  made  an  earnest  payment  from  the  War- 
renton Shingle  Company,  yes,  for  the  Parkdale 
Lumber  Companj^ 

Q.  Well,  the  Warrenton  Shingle  Company  Avas 
the  purchaser  of  the  Parkdale  plant.  Isn't  that 
right? 

A.  Yes,  they — there  wasn't  any  such  thing  as 
Parkdale  Lumber  Company  then. 

Q.  But  there  was  a  sawmill,  wasn't  there,  at 
Parkdale? 

A.     There  was  a  sawmill  at  Parkdale. 

Q.  And  the  Warrenton  Shingle  Company  pur- 
chased it?  A.     Yes. 
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Q.  Then,  as  I  understand  it,  you  saw  Mr.  Martin, 
in  attorney  here  in  Portland,  about  drawing  you 
jp  a  partnership  agreement  ?  A.     Yes. 

Q.  To  take  the  Parkdale  plant  out  of  the  War- 
L'enton  Shingle  Company  and  put  it  in  a  partner- 
ship.  Is  that  right? 

A.  Well,  that  is  substantially  right.  It  isn't 
exactly 

Q.     Xow,  Mr. 

The  Court :     Let  him  finish. 

Mr.  Garland:     I'm  sorry. 

The  Court:  If  that  isn't  exactly  right,  what  is 
:he  correct  status? 

A.  We  used — because  we  hadn't  formed  the 
partnershii)  up  there,  we  wrote  a  check  on  the  War- 
L-enton  Shingle  Company  to  the  bank  in  The  Dalles 
IS  earnest  money,  and  then  after  that  we  used 
money  from  this  Bronson  log  account,  which  we 
bad  [79]  established,  to  buy  logs  down  there  at 
Warrenton  for  the  mill. 

The  Court:     Whose  money  was  that? 

A.  That  belonged  to  Mr.  Roles  and  myself,  that 
«T  saved  from  our  salary  to  establish  this  separate 
fund. 

The  Court:     How  big  was  that  account? 

A.  Well,  I  don't  remember  the  exact  size  of  it, 
but  it  would  have  to  be  close  to  $20,000  to  do  us 
any  good  in  purchasing  logs. 

The  Court:  How  much  salary  did  you  get  from 
the  Warrenton  Shingle  Company? 
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A.  Well,  I  think  we  were  getting  along  those 
times  around  $500  a  month. 

The  Court:  For  how  long  had  you  gotten  that 
much  money? 

A.  I  just  don't  remember  the  length  of  time. 
I  think  it  is  listed,  our  salaries  are  listed. 

Q.  (By  Mr.  Garland)  :  Now,  you  paid — when 
I  say  "you"  I  am  talking  about  the  Warrenton 
Shingle  Company  in  which  you  owned  50  per  cent 
of  the  stock  at  this  time,  and  Mr.  Roles  the  other 
half — now,  you  paid  $45,000  for  the  Parkdale  plant  % 

A.     We  agreed  to  pay  that  much. 

Q.     Did  you  finally  pay  that  much  %  A.     Yes. 

Q.  And  the  money  for  the  down  payment  was 
$20,000— was  that  it— or  ten? 

A.  The  earnest  money  was  ten,  and  then  another 
ten  before  we  took  it  over.  [80] 

Q.     And  how  did  you  pay  the  balance  of  it? 

A.     The  balance  of  the  ten? 

Q.     No ;  the  balance. 

A.     Of  the  $45,000? 

Q.     Yes.  I 

A.  That  came  from  profits  of  the  Parkdale  Lum- 
ber Company. 

Q.  All  right.  So  that  the  money  that  went  into 
the  Parkdale  plant  and  the  assets  that  eventually 
got  into  the  Parkdale  partnership  came  from — 
$20,000  of  it  came  from  Warrenton  Shingle  Com- 
pany, either  directly  or  by  way  of  salary  that  was 
]:>aid  ])y  you,  accumulation  of  salary  in  the  logging 
account.  Is  that  correct? 
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A.     Yes^ 

Q.  And  the  balance  of  the  purchase  price,  the 
Parkdale,  all  came  from  the  earnings  of  the  Park- 
dale,  so-called  partnership.    Is  that  right? 

A.     Yes. 

Q.  Now,  who  managed  and  controlled  and  was 
23roprietor  of  the  Parkdale — now  referring  to  the 
partnership?  A.     AVho  ran  the  Parkdale? 

Q.     Who  ran  that  establishment  ? 

A.     My  wife  and  myself. 

Q.  You  say  your  wife  and  yourself.  Now,  what 
experience  did  she  have  in  running  a  sawmill  ? 

A.  She  didn't  have  any  experience  and  neither 
did  I  have  much.  [81] 

Q.  You  went  into  the  Warrenton  business,  estab- 
lished Warrenton,  about  1935.   Isn't  that  right? 

A.     Yes. 

Q.     Now,  the  Parkdale  was  established  when? 

A.     In  194-1  we  started  operating. 

Q.  Then  you  had  about  ten  years  there,  didn't 
you? 

A.  There  is  a  lot  of  difference  between  a  shingle 
mill  and  a  sawmill. 

Q.  All  right.  You  had  experience  in  the  lum])er 
business,  ten  years'  experience  in  the  lumber  busi- 
ness, after  you  left  the  service  station — isn't  that 
right — and  some  before.  Is  that  correct  ? 

A.  Well,  if  you  are  going  to  make  the  shingle 
business  the  lumber  business,  that's  correct,  ])nt 
they  are  not  the  same. 

Q.     Did  you  consider  yourself,  Mr.  Bronson,  an 
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entire  novice  when  you  took  over  Parkdale,  a  $45,- 

000  establishment? 

A.  Not  an  entire  novice,  but  I  didn't  know  too 
much  about  the  lumber  business. 

Q.  Did  you  think  you  and  your  wife  were  just 
about  on  a  par  as  to  ability  to  run  the  Parkdale  ? 

A.  Oh,  I  probably  thought  I  knew^  a  little  more 
about  it  than  she  did. 

Q.  All  right.  Now,  let's  see  what  services  did 
she  render  during  the  taxable  years  here  to  Park- 
dale?    Now,  what  did  she  do?    You  tell  me.  [82] 

A.     Well,  she  was  there  at  all  times. 

Q.     Where? 

A.     We  lived  right  on  the  niill  site. 

Q.     Was  she  in  the  office? 

A.     No.   We  didn't  have  much  of  an  office. 

Q.  You  say  it  was  on  the  mill  site.  That  is  be- 
cause your  home  was  on  the  mill  site  ? 

A.    Yes. 

Q.  And  she  was  within  a  few  hundred  feet  of  the 
mill?  A.     Yes. 

Q.  She  w^as  in  her  home  taking  care  of  tw^o 
children  ?  A.     Yes. 

Q.  Now,  what  other  contribution  did  she  make  to 
the  earning  of  this  fifty  or  sixty  thousand  dollars 
in  question  from  Parkdale? 

A.  Well,  at  times — I  was  still  interested  in  the 
mill  at  Toledo  and  I  would  have  to  leave.  I  left  it 
with  her.  I  had  no  foreman. 

Q.  What  would  she  do?  Would  she  buy  lumber 
at  that  time?  A.     Buv  lumber? 
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Q.  In  your  absence,  would  she  buy  lumber  and 
sell  shingles? 

A.     We  were  making  lumber,  not  buying  lumber. 

Q.  All  right.  Would  she  buy  the  logs,  I  had 
reference  to. 

A.  No,  you  don't  have  to  buy  logs  up  in  that 
country.  You  buy  them  once  a  year  from  the  Forest 
Service,  and  that  is  the  end  of  it. 

Q.  I  am  trying  to  find  out  what  she  did  in  your 
absence.  [83] 

Maybe  you  can  tell  me  better  than  by  my  ques- 
tions.  What  did  she  do  in  your  absence*? 

A.  I  was  trying  to  tell  you,  when  we  first  started, 
our  biggest  trouble  was  manpower,  and  if  I  didn't 
happen  to  be  there  she  was  familiar  with  the  local 
labor  mart,  and  she  was  available  to  hunt  down 
anybody  that  was  necessary  to  fill  a  position  tem- 
poraril}",  or  all  the  time,  as  far  as  that  goes. 

Q.  When  you  say  "hunt  down,"  what  do  you 
mean*?  She  was  the  mother  of  two  children.  What 
did  she  do? 

A.     There  were  telephones  there. 

Q.  She  called  on  the  telephone  to  see  if  she 
could  get  more  help.  Is  that  what  you  mean? 

A.     Yes. 

Q.     Took  phone  calls  in  your  absence? 

A.     Yes. 

Q.  That's  what  you  mean.  Had  she  had  any 
experience  in  the  shingle  mill  business? 

A.  Only  what  she  was  exposed  to  while  we  lived 
at  Warrenton. 
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Q.  Nothing  independent  of  that.  Now,  yon  were 
careful  with  your  distributions  from  Parkdale  all 
the  time  to  draw  identical  checks — isn't  that  cor- 
rect— you  and  Mrs.  Bronson  and  ]\Ir.  Roles  and  Mrs. 
Roles'?  A.     Yes. 

Q.  So  that  they  were  all  just  the  same.  What 
did  you  do  that  for  in  your  case?  [84] 

A.     What  did  I  do? 

Q.  Why  was  that  arrangement  made  in  your 
case?  Why  didn't  you  just  draw  a  check  to  you? 

A.  Well,  I  figured  we  were  all  equal  partners, 
and  the  distribution  was  to  be  made  equally. 

Q.  Was  it  because  Mr.  Mills  told  you  to  conduct 
it  that  way  for  tax  purposes?  A.     Mr.  Mills? 

Q.     Or  Mr.  Martin.  A.     No,  I  didn't. 

Q.     Now,  it  all  got  in  the  joint  account,  didn't  it? 

A.     Yes. 

Q.  Some  $62,000  from  February,  1945,  through 
October,  1946 — is  that  correct — was  distributed — 
let  me  finish — was  distributed  to  you  and  to  Mrs. 
Bronson — that  means  the  two  of  you  in  separate 
checks.   Is  that  correct? 

A.     I  don't  know  the  amounts. 

Q.  Do  you  have  anything  at  all  in  these  exhibits 
to  refresh  your  recollection? 

A.  Yes,  the  income  tax  return  would  tell  how 
much. 

Q.  Have  you  any  books  here  that  would  show 
how  much  distri])ution  you  and  Mrs.  Bronson  re- 
ceived from  the  Parkdale  during  the  taxable  years  ? 

A.     Have  I  any  books  here? 
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Q.  Books  or  records  you  can  refresh  your  rec- 
ollection from  and  [85]  tell  the  Court  how  much  you 
received,  how  much  money,  you  and  Mrs.  Bronson, 
during  this  time  here  involved.  I  have  a  record  here 
that  it  is  approximately  $62,000.  Is  that  approxi- 
mately correct? 

A.     I  think  so,  if  }'ou  have  that  record. 

Q.  Maybe  a  little  more  than  that.  That  at  least 
figures  up  hurriedly.  Now,  the  only  account  you 
maintained,  either  you  or  Mrs.  Bronson,  was  a  joint 
account  during  that  period?  A.     Yes. 

Q.     And  what  bank  was  that  with,  please? 

A.     The  First  National  of  Hood  River. 

Q.  Now,  you  have  testified  that  both  you  and 
Mrs.  Bronson  drew  on  that  account  for  independent 
investments.  Now,  what  percentage  would  you  say 
that  Mrs.  Bronson  drew  out  and  put  into  her  own 
independent  investments  % 

A.  She  didn't  draw  out  very  much  and  put  in 
her  own  independent  investments. 

Q.  Mr.  Bronson,  isn't  it  true  that  she  drew  ap- 
proximately 158  checks  on  that  account  during  that 
period,  and  almost  all  of  them  for  household 
expenses  ? 

A.    Yes. 

Q.  And  that  they  were  minor  in  comparison  to 
the  amount  you  drew  out? 

A.     That  they  were  what? 

Q.  And  that  you  drew  217  checks  from  that  ac- 
count? [86] 

Mr.  Erwin :     What  were  those  figures  again  ? 

Mr.  Garland:     217  checks. 
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Mr.  Erwin:     What  was  her  figure? 

Mr.  Garland :     158,  from  our  investigation. 

Q.  Now,  the  checks  you  drew  in  1944 — if  this 
isn't  correct,  please  tell  me  to  the  end  I  mil  get 
your  "Yes"  or  ''No"  answer — $1500  in  a  check, 
next  one,  twenty-eight  fifty,  $2,850,  $1,500,  $2,850, 
and  those  checks  were  for  the  purchase — drawn  by 
you.    Is  that  correct? 

A.     I  suppose  they  were. 

Q.  And  they  were  for  the  purchase  of  bonds, 
government  bonds,  and  for  the  purchase  of  a  resi- 
dence put  in  your  joint  names.    Isn't  that  true? 

A.  I  can't  tell  you  what  those  checks  were  drawn 
for.  That  sounds  right.  I  bought  a  residence,  yes, 
and  I  bought  some  government  bonds. 

Q.  Then  you  drew  checks  in  1944  on  that  joint 
account  and  1945  and  '6  to  Harry  Porter.  Who  is 
Harry  Porter?  A.     My  wife's  father. 

Q.     What  were  those  checks  for  ? 

A.  A¥e  were  investing  money  in  first  mortgages 
that  my  wife's  father  took  care  of. 

Q.  And  those  first  mortgages,  Mr.  Bronson,  were 
put  in  your  name,  were  they  not  ? 

A.    Yes.  [87] 

Q.  And  for  that  period  they  amounted  to  one 
check  here  of  $2,450,  $3,800,  $4,000,  $2,150.  Are 
those   correct?  A.     Sound   about   right. 

Q.  Then  for  the.  same  period  and  including  the 
period  here  involved  you  drew  checks — is  that  cor- 
rect— checks  to  yourself  to  E.  M.  Adams.  Isn't 
that  correct?  A.     Yes. 
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Q.     Who  is  he? 

A.     He  is  a  stock  broker  here  in  town. 

Q.  And  those  were  for  se<3urities,  Mr.  Bronson, 
put  in  your  name.    Isn't  that  so?  A.     Yes. 

Q.  And  they  were  $3,500,  $1,875,  $4,256.25,  $2,- 
156.25.  Now,  during  the  same  period  you  drew 
certain  checks  of  substantial  size,  at  least  one  of 
them,  to  the  Guaranty  Trust  Company.  What  was 
that  for?  A.     Insurance. 

Q.     What  kind  of  insurance? 

A.     Life  insurance. 

Q.     On  your  life?  A.     On  my  life. 

Q.  $6,900.25,  $566.99,  $566.99.  That's  correct, 
isn't  it?  A.     Sounds  correct. 

Q.  Then  you  drew  in  1945  another  check  for 
$33,750.  You  drew  it  in  your  name  to  the  post- 
master, and  that  was  for  bonds,  [88]  government 
bonds  put  in  the  joint  name  of  you  and  Mildred 
Bronson,  and  that  is  your  wife,  Mildred  Bronson? 

A.     Yes.    How  much  money  is  that? 

Q.     $3,750.  A.     I  thought  you  said  $33,000. 

Q.  No,  I  meant  $3,750.  Still  talking  about  the 
same  account,  in  1945,  here  is  $10,000  check,  payee 
unkno^A^l.    Do  you  have  any  idea  what  that  is? 

A.     A  $10,000  check  drawn  to  payee  unknown? 

Q.  You  don't  recall  that.  All  right.  Who  is 
Ardel  Lundberg?  A.     Ardel  Lundberg? 

Q.     Ardel    Lundberg.     Is   that   correct?     Land- 
berg,  maybe.    Do  you  know  anybod}"  by  that  name? 
I     A.     No. 
I     Q.     Do   you   know   anybody   with    a    name    that 
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sounds  like  tliat  to  whom  you  may  have  paid  sizeable 
checks   during  1945  f     For  instance,   one  check   is 
$1,725,  another  one  of  $10,669. 

A.     That  might  be  Handel,  Lundborg  &  Patton. 

Q.     Possibly.     A¥hat  is  that? 

A.     That  is  for  investments. 

Q.  Investments  taken  in  your  names,  and  checks 
you  drew  on  the  joint  account.  All  right.  We  will 
go  over  those.  A.     $1,725? 

Q.  $1,725,  $10,669,  $10,470,  $12,800.  Do  those 
sound  all  right  to  you  f  [89]  A.     Yes. 

Q.  Then  in  1946  you  drew  additional  sums  for 
war  bonds,  here — I  mean  government  bonds — $6,- 
351.00.     Does  that  check  sound  right  to  you? 

A.     I  don't  know.    I  suppose. 

Q.     All  right.    AVho  is  Mr.  B-o-e? 

A.  Mr.  Boe  is  the  postmaster  for  bonds,  prob- 
ably. 

Q.  Those  were  for  government  securities,  too, 
weren't  they?  A.     Yes. 

Q.  Taken  in  your  name.  $5,000,  1946,  another 
$5,000.    And  who  is  T.  W.  N-o-r-d-b-y? 

A.     Nordby?  ^ 

Q.     Yes;  T.  W. 

A.     I  don't  know  what  that  is  for. 

Q.     $1,280. 

A.     Oh,  that  is  for  purchase  of  a  car. 

Q.     In  your  name?  A.     Yes. 

Q.  All  right.  Now,  that  is  the  only  account  youi 
had  during  this  period,  either  one  of  you,  you  and! 
your  wife  ?  A.     Yes. 
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Q.     The  only  joint  account  you  had? 

A.    Yes. 

Q.  No  separate  accounts.  And  I  think  you  tes- 
tified that  into  that  account  went  all  the  money 
received  by  your  mfe  from  the  [90]  Ashbaugh 
Shingles  and  Shakes  Company?  A.     Yes. 

Q.  You  say  you  considered  changing  the  War- 
renton  Shingle  Company  into  a  family  partnership  ? 

A.     Into  a  partnership),  yes. 

Q.  A  partnership  between  your  family  and  the 
Roles  family?  A.     Yes. 

Q.     Including  your  respective  wives? 

A.     Yes. 

Q.  And  you  just  |)rocrastinated  on  that  proposi- 
tion. Is  that  what  you  mean?  You  got  the  papers 
all  drawn  and  you  didn't  go  back  and  sign  them? 

A.  I  don't  know  as  we  had  the  papers  dra^^^l. 
They  might  have  been  drawn  up,  but  we  hadn't 
completed  it,  no. 

Q.  Well,  were  you  advised  if  you  made  that 
arrangement  there  would  be  a  liquidating  dividend 
of  some  consequence  and  quite  a  large  tax  to  pay, 
and  you  decided  you  wouldn  't  do  it  that  way  ?  Now, 
isn't  that  the  reason  you  didn't  do  it  that  way? 

A.  No.  All  I  can  remember,  it  was  quite  com- 
plicated, and  at  that  time  we  didn't  feel  we  had  the 
time  or  go  to  the  trouble. 

Q.  Complicated  from  the  tax  point  of  \dew.  Is 
that  what  you  mean? 

A.  No,  that  is  not  what  I  mean.  I  didn't  think 
about  the  tax  point  of  view. 
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Q.  Now,  as  I  understand  your  testimony — and 
you  correct  me  [91]  if  I  am  wrong — you  say  you 
were  interested  in  forming  a  partnership  of  Park- 
dale  Lumber  Company  for  two  reasons.  One  of 
them  was  you  wanted  to  escape  personal  liability  of 
some  kind.     Is  that  right?  A.     Yes. 

Q.     On  this  business? 

A.     No,  not  on  that  business. 

Q.    What  business? 

A.  I  was  in  partnership  with  my  father  and  two 
brothers  in  an  apartment  house,  and  that  was  the 
reason  for  the  corporation  at  Warrenton.  These 
two,  the  sawTiiill  or  shingle  business,  is  a  very 
hazardous  business,  and  I  didn't  think  I  wanted  to 
jeopardize  my  two  brothers  and  father  with  any 
such  business  risk  as  these  two  ventures. 

Q.  In  other  words,  your  point  was  this:  You 
didn't  want  to  have  personal  liability  from  Park- 
dale  that  might  take  some  of  your  assets  elsewhere. 
Is  that  it?  A.     Some  of  the  assets? 

Q.  Some  of  your  assets  which  you  had  invested 
with  your  father.  A.     Yes,  that's  right. 

Q.     You  didn't  want  those  touched? 

A.     That's  right. 

Q.  In  case  the  Parkdale  didn't  turn  out  as  you 
firgured  it  would?  A.     That's  right. 

Q.  Now,  is  that  the  reason  that  you  ])ut  your 
subscription  to  [92]  this  entire  price  at  $2,500  and 
this  certificate  was  filed  for  state  purposes? 

A.     I  don't  understand. 
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Q.  That  certificate  that  you  have  there  that  has 
been  referred  to  here  as  a  partnership  agreement, 
and  which  appears  to  be  a  certificate  that  was  filed, 
or  declaration  that  was  filed,  of  partnership  inten- 
tion.   Refer  to  that  exhibit.  A.     Yes. 

Q.     AVhat  is  the  number  on  top  of  it? 

A.     25. 

Q.  That  is  Plaintiff's  Exhibit  25.  All  right. 
Look  at  it  on  the  second  page  and  third  page,  and 
you  will  see  your  contribution  there,  $2,500.  You 
see  where  you  contributed  $500  there  in  that  cer- 
tificate— is  that  correct — to  the  partnership  enter- 
prise ? 

The  Court:     It  is  on  the  top  of  page  2. 

A.     Oh,  yes. 

Q.  (By  Mr.  Garland) :  And  you  say  that  was 
to  avoid  personal  liability? 

A.     That  was  the  intention. 

Q.  Beyond  the  amount  of  your  contribution, 
which  you  say  was  $2,500,  whereas,  as  a  matter  of 
fact,  you  know  that  the  contribution  to  that  partner- 
ship which  you  and  Mr.  Eoles  made  was  of  some 
$20,000,  at  least  the  down  payment  on  the  Parkdale 
plant?  A.     Yes.  [93] 

Q.  The  Warrenton  Shingle  Company  quit  send- 
ing shingles  to  the  Beverly  Roofing  Company.  Is 
that  true?  A.    Yes. 

Q.     And  what  caused  that  situation  to  occur? 

A.  Mr.  Roles  is  in  a  much  better  position  to 
answer  the  details  on  that  than  I  am. 

Q.     Do  you  know? 
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A.  I  know  that  he  owed  us  $3,100  on  a  bought 
shipment  of  shingles  that  he  apparently  wouldn't 
pay,  so  we  quit  shipping  to  him. 

Q.     You  collected  your  money  for  that*? 

A.     The  $3,100? 

Q.    Yes.  A.     No,  he  still  owes  it,  part  of  it. 

Q.  You  decided  it  would  be  more  profitable  to 
the  Warrenton  Shingle  Company  to  send  shingles 
back  to  Ashbaugh  and  establish  your  own  distribu- 
tion plant  in  the  Los  Angeles  area — isn't  that  so — 
after  the  OPA  ceiling? 

A.  If  he  had  paid  us,  I  believe  we  would  still  be 
shipping  shingles. 

Q.     Even  though  the  OPA  ceiling  was  taken  off? 

A.    Yes. 

Q.  That  didn't  influence  you  to  set  up  your  own 
distribution  business  down  there,  did  it? 

A.     Didn't  influence  me,  no.  [94] 

Mr.  Garland:  I  think  that  is  all,  at  the  time,  at 
least. 

The  Court :     Go  ahead. 

Redirect  Examination 
By  Mr.  Erwin: 

Q.  Mr.  B]'onson,  just  to  clarify  the  record  a  lit- 
tle bit,  Mr.  Garland  has  been  asking  about  ship- 
ments of  shingles  to  Beverly  Roofing  Company. 
Did  you  ever  ship  shingles  directly  to  Beverly 
Roofing  Company  ? 

A.  I  didn't  know  it  by  that  name.  I  knew  it  by 
Ashbaugh  Shingles  and  Shakes. 
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Mr.  Garland:  For  the  purpose  of  the  record,  I 
would  like  to  clear  that  up.  My  question  in  that 
regard  had  to  do  with  sending  shipping  letters  to 
the  Ashbaugh  Shingles  and  Shakes  Company,  of 
which  the  Beverly  Rooting  Company  was  a  partner. 
Is  that  correct? 

Mr.  Erwin:  I  just  wanted  to  clear  that  up.  If 
we  stipulate  those  questions  do  apply,  I  think  it 
would  satisfy  it. 

Q.  Now,  Mr.  Bronson,  Mr.  Garland  has  asked 
you  with  respect  to  the  capital  distributions  from 
Warrenton  Shingle  Company,  the  $IO,000-note 
Parkdale  Lumber  Company  purchase,  or  for  the 
purchase  of  the  mill  at  Parkdale.  Were  any  of  the 
proceeds  of  the  insurance,  any  of  the  insurance  pro- 
ceeds, which  you  received  as  a  result  of  the  tire  at 
Warrenton,  did  that  go  into  the  same  transaction? 

A.  Yes,  I  imagine  that  was — well,  that  $5,000 — 
it  would  be  [95]  half  of  that  amount. 

Q.  And  state  why  it  was  that  you  took  the  title 
to  the  Newell  Brothers  mill  in  the  name  of  War- 
renton Shingle  Company. 

A.  Well,  because  the  Parkdale  Lumber  Com- 
pany wasn't  formed  at  the  time. 

Q.  And  the  funds  that  were  available  for  that 
purpose  were  in  the  name  of  Warrenton  Shingle 
Company,  or  the  logging  fimd.   Is  that  correct? 

A.    Yes. 

Q.  In  regard  to  one  item  which  Mr.  Garland 
mentioned,  insurance  of  $6,900.25, — I  think  that  is 
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the  figure,  but  some  figure  around  that — who  was 

the  beneficiary  on  that  policy?  A.     My  wife. 

Q.     Any  contingent  beneficiaries? 

A.     My  children. 

Q.  N^ow,  Mr.  Bronson,  in  your  deposits  to  your 
joint  accomit,  your  personal  joint  account  at  the 
First  National  Bank  at  Hood  River,  did  you  have 
any  other  income  than  from  Parkdale  Lumber 
Company '?  A.     Yes. 

Q.     And  what  other  mcome  did  you  have? 

A.  AVell,  from  the  Warrenton  Shingle  Company 
and  from  this  apartment. 

Q.     From  the  apartment  in  Portland? 

A.     And  the  one  in  Vancouver. 

Q.  And  one  in  Vancouver;  and  you  had  inde- 
pendent income  [96 J  besides  that?  A.     Yes. 

Mr.  Erwin :     I  think  that  is  all. 

Recross-Examination 
By  Mr.  Garland : 

Q.  Mr.  Bronson,  what  independent  income  did 
you  deposit  in  this  joint  account  during  the  taxable 
years  here  concerned  other  than  from  Warrenton 
Shingle  Company,  the  Parkdale  Lumber  Company, 
and  Ashbaugh  Shingles  and  Shakes  Company? 

Mr.  Erwin:     We  object  to  that. 

Mr.  Garland:  I  don't  mean  to  infer  any  conclu- 
sion that  he  had  that.  What  independent  income  of 
yours  went  in  aside  from  those  sources  ? 

A.     The  income  from  these  apartments. 
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Q.  I  know.  How  much,  is  what  I  want  to  know, 
approximately. 

A.  I  think  one  of  them  about  $2,600  from  that 
one,  and  maybe  thirty-six  from  the  other.  I  am  just 
guessing  as  to  the  amount. 

Mr.  Garland:     All  right. 

Mr.  Erwin :     The  returns  show  that  income. 

Mr.  Garland :     They  are  in  evidence  ? 

Mr.   Erwin :     Yes. 

The  Court:  Did  the  Parkdale  Lumber  Company 
ever  pay  back  in  money  to  the  Warrenton  Shingle 
Company  ? 

A.  Yes,  the  Parkdale  Lumber  Company  iDaid  it 
back  once,  but  we  got  a  little  bit  on  the  bad  side  at 
Parkdale,  and  then  took  it  [97]  back  again. 

The  Court :     How  long  ago  was  that "? 

A.     That  was  last  year. 

Mr.  Garland :     May  I  inquire  on  that  ? 

The  Court:     Surely. 

Q.  (By  Mr.  Garland)  :  Was  there  any  account- 
ing between  Parkdale  and  Warrenton  ? 

A.     Any  accounting? 

Q.  Yes;  any  accounting  as  between  these — what 
I  mean  to  say,  did  Parkdale  ever  account  to  War- 
renton for  the  initial  investment  ? 

A.     No ;  I  kept  both  the  books  up  there. 

Mr.  Garland:     That's  all. 
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Redirect  Examination 
By  Mr.  Erwin : 

Q.  When  you  speak  of  Warrenton  investments, 
there  was  only  $10,000  that  came  from  the  Warren- 
ton account?  A.     Yes. 

Q.  And  that  was  fmids  made  available  due  to 
the  fact  you  no  longer  needed  that  capital  ? 

A.     Yes. 

Mr.  Garland:  $10,000  came  from  your  logging 
fund,  which  represented  accumulation  of  salaries  of 
you  and  Mr.  Roles  ?  A.     Yes. 

Q.  (By  Mr.  Erwin) :  That  money  from  the  log 
account  was  your  [98]  personal  f mids  ? 

A.    Yes. 

Mr.  Erwin :     That  is  all. 

Mr.  Garland:     That  is  all. 

(Witness  excused.) 

The  Court :     Would  you  like  to  put  a  witness  on  % 

Mr.  Garland:  Yes;  out  of  order.  I  didn't  know 
I  would  need  him. 

The  Court:  I  told  Mr.  Pattullo  I  was  going  to 
be  a  Avitness  in  a  case,  and  it  will  take  about  a  half 
hour,  I  imderstand. 

Mr.  Garland:     This  will  take  only  five  minutes. 

The  Court:     Have  you  any  objection  to  that? 

Mr.  Erwin:     No.  [99] 


:i 
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PARIS  STEWART 

was  thereupon  produced  as  a  witness  in  behalf  of 
the  defendants,  and,  having  been  first  duly  sworn, 
testified  as  follows : 

Direct  Examination 
By  Mr.  Garland : 

Q.     Where  do  you  reside,  please,  sir  1 

A.     Portland,  Oregon. 

Q.     How  long  have  you  resided  heref 

A.  Since  1928,  with  an  absence  of  about  three 
years  during  the  war  period  '40  to  '44. 

Q.     Were  you  at  one  time  a  revenue  agent? 

A.     Yes,  sir. 

Q.  And  when  did  you  become  an  agent  and 
when  did  you  resign  ? 

A.  In  1940 — I  have  to  stop  and  think.  I  was  a 
revenue  agent  in  1945 — no,  that's  not  right;  in  1946. 
Resigned  two  and  a  half  years  ago. 

Q.     And  what  is  your  present  occupation? 

A.  I  am  business  manager  of  Lewis  and  Clark 
College. 

Q.  Now,  when  you  were  a  revenue  agent,  did 
j^ou  investigate  the  case  of  Charles  D.  Bronson,  Sr.  ? 

A.     Yes,  sir. 

Q.  And  what  did  you  do  in  connection  with  that 
investigation  ? 

A.  Well,  of  course,  I  made  an  investigation  of 
their  books  to  determine  whether  a  partnership  ex- 
isted, and  during  the  investigation  I  contacted  Mr. 
Al  Boe,  who  is  the  postmaster  at  Parkdale,  [100] 
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Oregon.  He  prepared  tlie  return,  I  believe,  1944 — 
now,  I  am  not  too  sure  of  the  return;  and  when  I 
spoke  to  him  about  the  partnership  elements  in  the 
case,  he  told  me  that 

Mr.  Erwin:     No,  no,  no.   We  will  object  to  that. 

The  Court:     Objection  sustained. 

Q.  (By  Mr.  Garland)  :  Did  you  talk  to  an  at- 
torney here  by  the  name  of  Mr.  Martin  ? 

A.     Yes,  sir;  Mr.  Carey  Martin,  in  his  of&ce. 

Q.  And  did  he  give  you — make  any  statements 
to  you  with  respect  to  the  partnership  investment 
here  and 

Mr.  Erwin:  The  same  objection,  your  Honor, 
and  we  want  to  add  the  additional  ground,  your 
Honor,  that  the  privilege  does  not  extend  that  far. 
If  there  were  any  statements  made  at  that  time  there 
was  no  showing  of  the  privilege  of  the  client  not  con- 
sented to. 

Mr.  Garland:  If  your  Honor  please,  we  didn't 
expect  to  call  this  man,  and  he  has  lost  his  files. 

Mr.  Erwin:     And  he  has  also  been  dismissed. 

Mr.  Garland:  He  forgot  his  files  and  relied  on 
faint  memory.  He  testified  he  never  talked  to  a 
revenue  agent  about  this  thing,  and  he  made  certain 
statements  and  commitments  to  the  revenue  agent, 
and  it  seems  to  me  if  he  represented  his  client  he 
made  them  on  his  client's  behalf. 

The  Court:  I  don't  think  so,  Mr.  Garland.  Let 
me  ask, 

When  did  this  conversation  take  place?  [101] 

A.  Somewhere — I  am  not  too  sure  of  the  month 
— around  April,  May,  Jime,  1947.    In  that  period 
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about  that  time  I  remember  I  was  investigating  the 

case.   I  remember  it  took  place  in  his  office. 

The  Court:  Well,  he  wasn't  representing  Mr. 
Bronson  at  that  time. 

Mr.  Garland:  But  the  conversation,  if  your 
Honor  please,  had  reference  to  the  time  here  perti- 
nent and  the  time  Mr. 

The  Court:  I  don't  think  a  lawyer  can  make 
those  statements. 

Mr.  Garland:  That  is  all,  Mr.  Stewart,  and 
thank  you  for  coming. 

(Witness  excused.) 

The  Court:     Call  your  next  witness.  [102] 

Mr.  Erwin:     We  will  call  Mr.  Roles  to  the  stand. 

RICHARD  C.  ROLES 

was  thereupon  produced  as  a  witness  in  behalf  of 
the  plaintiff,  and,  having  been  first  duly  sworn,  tes- 
tified as  follows: 

Direct  Examination 

By  Mr.  Erwin : 

Q.  Mr.  Roles,  you  were  engaged  in  an  enterprise 
known  as  Warrenton  Shingle  Company,  were  you 
not?  A.     Yes,  sir. 

Q.    And  what  year  was  that  started  ? 

A.    We  started  the  mill  in  '35. 

Q.  And  did  you  participate  in  that  operation 
from  its  inception?  A.     From  the  ground. 

Q.     From  the  very  first? 
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A.     From  the  very  first. 

Q.     And  prior  to  that  time  what  business  had 
you  engaged  in? 

A.  I  was  engaged  in  the  shingle  business  at 
Linnton,  Oregon. 

Q.  And  did  you  have  any  capital  to  put  into  this 
new  enterprise,  Mr.  Roles'?  A.     I  did  not. 

Q.     And  when  were  you  and  Mrs.  Roles  married? 

A.     In  1935,  January. 

Q.     In  January  of  1935? 

A.     The  5th  day.  [103] 

Q.  Was  that  about  the  same  time  that  this  mill 
was  being  formed  down  there  ? 

A.     Yes;  shortly  after. 

Q.     Beg  pardon?  A.     Shortly  after. 

Q.     You  were  married  shortly  after? 

A.    Yes. 

Q.     Where  did  you  first  meet  Mr.  Bronson? 

A.  I  met  him  when  I  was  working  in  the  mill 
at  Linnton.  He  come  uj)  to  see  me  to  ask  me  ques- 
tions about  the  shingle  mills. 

Q.  I  don't  think  we  have  to  go  into  details.  Did 
that  conversation  eventually  result  in  getting  into 

details? 

I 

A.  He  didn't  have  much  time  to  talk  to  me,  be- 
cause I  was  working,  myself. 

Q.     Working  in  the  mill  yourself? 

A.     Yes. 

Q.  And  did  you  have  a  proprietary  interest  ini 
that  mill  ?  A.    Just  a  one-sixth. 

Q.     One-sixth  interest?  A.     Yes. 
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Q.  And  did  you  liquidate  that  when  you  went 
into  the  WarrentonI 

A.  No.  I  was  in  with  my  brothers,  and  they 
decided  they  wanted  a  new  manager. 

Q.     Wanted  a  new  manager? 

A.  A  new  manager.  So  they  got  the  new  mana- 
ger, and  I  left  to  [104]  go  in  business  with  Mr. 
Bronson  at  that  time. 

Q.  You  made  no  attempt  to  liquidate  your  in- 
terest? 

A.  No,  I  did  not,  because  I  didn't  want  to  hurt 
that  company. 

Q.  When  you  moved  to  Warrenton,  did  Mrs. 
Roles  go  with  you?  A.     The  same  day. 

Q.     The  same  day?  A.     Yes. 

Q.     The  same  day  you  were  married? 

A.  No,  the  same  day — we  went  together  that 
day. 

Q.     That  is  when  you  first  started  in  ? 

A.     First  started  the  business,  yes. 

Q.  Will  you  advise  the  Court,  Mr.  Roles — I 
don't  think  I  will  attempt  to  limit  you.  I  will  just 
ask  you  to  advise  the  Court  what  you  and  your  wife 
did  in  regard  to  services  and  contributions  to  the 
Warrenton  Shingle  Company. 

Mr.  Garland:  We  will  object  to  that.  We  are 
not  trying  the  Roles  case  now. 

The  Court:  I  think  we  have  permitted  enough 
background  on  that  when  Mr.  Bronson  was  on  the 
stand,  now.   I  don't  see  any  useful  purpose  in  going 
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into  the   contributions  which  Mrs.   Roles  made  to 

the  firm. 

Mr.  Erwin:  I  think  perhaps  it  mil  be  somewhat 
cumulative,  your  Honor.  However,  I  will  advise 
the  Court  at  this  time  that  we  will  have  some 
authorities  to  submit  to  the  Court  based  on  the 
dealings  of  the  parties  prior  as  it  relates  to  inten- 
tion, [105]  and  intention  to  divest  themselves  of  the 
capital  which  went  into  the  capital  at  a  later  date. 
It  shows  a  business  interest.  It  will  be  largely 
cumulative,  as  to  what  Mr.  Bronson  has  already 
said,  but  Mrs.  Roles  performed  a  great  deal  of  serv- 
ice for  the  Warrenton  Shingle  Company. 

The  Court:  We  have  been  letting  everything  in, 
but  I  don't  see  any  useful  purpose  in  this. 

Would  your  testimony  be  sul)stantially  the  same 
as  was  Mr.  Bronson 's  testimony? 

A.     Not — maybe  I  don't  understand  the  question. 

The  Court:     Take  five  minutes  on  this  point. 

Q.  (By  Mr.  Erwin) :  All  right.  What  did  your 
wife  do  for  the  corporation,  and  yourself? 

A.  Well,  she  kept  boarders  and  kept  the  books 
and  wrote  out  manifests  for  shipments,  and  an- 
swered telephone  calls,  and 

Mr.  Garland:     That  is  Warrenton? 

A.     That  is  Warrenton;  and  also  Toledo. 

Q.  (By  Mr.  Erwin)  :  In  other  words,  she  took 
an  active  part,  a  managerial  ? 

A.     A  very  active  part. 

Q.  All  right.  I  think  that  is  sufficient.  And  that 
continued  right  down  to  the  present  time? 
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A.     Right  down. 

Mr.  Garland:  You  are  going  to  fix  it  so  we  are 
going  to  have  to  go  into  this. 

Mr.  Erwin:  I  assumed  the  matter  was  one  you 
^vanted  me  to  [106]  lead  the  witness  on  in  order  to 
^et  to  the  jjoint. 

Mr.  Garland:  That  isn't  the  way  I  want  you  to 
lead  him. 

The  Court:    Let's  go  ahead. 

Q.  (By  Mr.  Erwin) :  Mr.  Roles,  in  1941  you 
purchased  the  Toledo  mill.  Is  that  correct  ? 

A.     That's  correct. 

Q.  The  Warrenton  Shingle  Company, — those 
funds  came  from  the  Warrenton  Shingle  Company? 

A.     Not  all  of  them. 

Q.     Where  did  some  of  the  funds  come  from? 

A.     $1,500  from  my  wife. 

Q.    Your  wife?  A.    Yes. 

Q.     Contributed  some  to  the  Toledo  enterprise? 

A.     For  the  Toledo  operation. 

Q.     Was  that  by  way  of  additional  stock? 

A.  No.  She  furnished  that  much  money  to  go 
into  that. 

Q.  Was  that  because  you  didn't  have  sufficient 
capital  of  your  own? 

A.  Because  I  didn't  have  enough  to  go  ahead, 
or  the  Company  couldn't  afford  to  go  ahead. 

Q.     That  was  $1,500?  A.     That's  right. 

Q.  Well,  now,  at  the  time  you  purchased  the 
Toledo  mill,  did  you  move  your  residence,  you  and 
Mrs.  Roles?  [107]  A.     Yes,  we  did. 
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Q.    And  you  moved  where?  A.     To  Toledo. 

Q.  And  Mr.  and  Mrs.  Bronson  remained  at 
Warrenton.   Is  that  correct?  A.     Yes,  we  did. 

Q.     And  you  moved  where?  A.     To  Toledo. 

Q.  And  Mr.  and  Mrs.  Bronson  remained  at 
Warrenton.  Is  that  correct? 

A.     Remained  at  Warrenton. 

Q.     Until  the  fire  which  occurred  in 

A.     That's  right. 

Q.     1943?  A.     October,  '43. 

Q.  What  happened  immediately  after  the  fire  of 
1943,  Mr.  Roles? 

A.  Well,  we  immediately  went  over  to  Warren- 
ton. 

Q.     Just  tell  the  Court  what  took  place  there. 

A.  Of  course,  while  we  was  there  we  couldn't 
think  much  only  about  the  fire,  what  we  had  lost, 
and  then  after  we  got  over  the  shock  of  losing  it  we 
talked  al)out  buying  other  mills,  so  my  partner  and 
my  wife  would  have  a  job  to  do.  There  wasn't 
enough  at  Toledo,  so  we  traveled  diiforent  places  i 
and  looked  at  other  mills  we  had  prospects  of. 

Q.     AVhen  yovi  say  'Sve,"  whom  do  you  mean? 

A.  Mr.  and  Mrs.  Bronson  and  my  wife  and  I, 
and  we  finally  found  out  about  Parkdale  and  settled 
on  that. 

Q.     Was  that  Parkdale  investment  discussed? 

A.     Invested  in  what  ? 

Q.  Was  that  Parkdale  investment  discussed  be^ 
tvrcen A.     Oh,  definitely. 
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Q.     Who  was  there  during  those  discussions? 

A.     The  four  of  us. 

Q.  Did  you  and  Mrs.  Roles  and  Mr.  and  Mrs. 
Bronson  sit  in  on  those  discussions  as  well? 

A.     That's  right. 

Q.     When  was  your  accident,  Mr.  Roles'? 

A.     December  4th,  1941. 

Q.     And  that  was  while  you  were  working  at 

A.     Toledo. 

Q.     Toledo?  A.     That's  right. 

Q.  That  would  be  shortly  after  you  purchased 
it?  A.     Right  after. 

Mr.  Garland:  If  the  Court  please,  we  can't  see 
the  relevancy  that  this  man  suffered  an  accident. 
Apparently  the  testimony  here  is  about  Warrenton 
Shingle  Company  and  has  to  do  with  what  this 
gentleman  and  his  wife  contributed.  True,  Mr.  Er- 
win  represents  him  eventually  in  a  tax  case,  don't 
you? 

Mr.  Erwin:     Yes.  [109] 

Mr.  Garland:  But  I  would  rather  not  try  it 
here  today.  It  hasn't  been  arranged  for. 

Q.  (By  Mr.  Erwin)  :  Well,  Mr.  Roles,  you  did 
eventually,  then,  purchase  the  Parkdale  mill? 

A.     That's  right. 

Q.  And  let  me  ask  you,  did  you  talk  to  Mr.  Mar- 
tin about  that?  A.     Mr.  Bronson? 

Q.     Mr.  Martin,  the  attorney  who  testified  here. 

A.     I  believe  I  was  only  there  once. 

Q.     You  believe  you  were  there  only  once? 

A.     I  am  not  too  sure  about  that. 
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Q.  Was  there  any  discussion  concerning  the 
partnership  agreement "? 

A.     Oh,  yes,  definitely. 

Q.     Whom  was  that  discussed  by,  and  where? 

A.  That  was  discussed — it  was  either  here  in 
Portland  or  Mr.  Bronson's  home,  and  I  just  can't 
— you  see,  I  was  busy  in  Toledo,  and  we  had  to 
come  on  those  trips  to  talk  about  those  things,  and 
what  hotel  or  what  house  I  just  don't  remember. 

Q.  Well,  it  was  discussed  some  place  among  the 
four  of  you?  A.     That's  right. 

Q.  Prior  to  the  time  of  entering  into  that  agree- 
ment. Is  that  correct  ? 

A.     That  is,  definitely. 

Q.  And  it  was  agreed  between  the  four  of  you 
that  you  would  enter  into  a  partnership  agree- 
ment? [110]  A.     That's  right. 

Q.  What  was  your  agreement  as  to  services  to 
be  contributed  and  capital  to  be  contributed,  and 
how  were  you  to  share  profits  ? 

Mr.  Grarland:  May  I  inquire  here  before  he  an- 
swers what  agreement? 

Mr.  Erwin:     Any  agreement. 

Mr.  Winter:  The  Parkdale  agreement  is  in  evi- 
dence. 

Mr.  Garland :  If  you  are  asking  him  for  the  oral 
agreement,  there  is  nothing  in  evidence  other  than 
the  certificate  of  declaration.  Do  you  contend  that, 
as  a  matter  of  law,  is  an  agreement  ? 

Mr.  Erwin:    Yes. 

Mr.  Garland:     Then  the  agreement  speaks  for  it- 
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self,   and  we  object  to  the  testimony,  if  it  is  an 

agreement  under  the  law. 

Q.  (By  Mr.  Erwin)  :  Let  me  ask  you,  Mr.  Roles 
— we  will  have  to  get  at  it  another  way — was  there 
any  other  written  agreement  between  the  partners 
other  than  this  that  has  been  referred  to  ? 

A.     You  mean  about  Parkdale? 

Q.     Yes.  A.     No,  no  others. 

Q.     Was  there  an  oral  agreement  % 

A.     That  we  would  form  a  partnership. 

Q.  That  you  would  form  a  jjartnership.  Was 
there  a  discussion  as  to  the  obligations  or  capital 
contributions  of  the  parties  ? 

Mr.  Garland:  Just  a  minute,  your  Honor.  He  is 
leading  him  [111]  to  try  to  get  him  to  say. 

The  Court:  Overrule  the  objection,  and  make 
your  questions  less  leading. 

Q.  (By  Mr.  Erwin)  :  I  think  you  testified  there 
was  an  oral  agreement. 

Mr.  Garland :     He  did  not. 

Q.  (By  Mr.  Erwin) :  Was  there  an  oral  agree- 
ment, then,  Mr.  Roles,  concerning  the  partnership? 

A.  You  mean  before  we  signed  the  partnership 
papers  ? 

Q.     Yes. 

A.  Yes,  definitely.  We  talked  that  over  thor- 
oughly. 

Q.    All  right.   And  what  was  the  agreement? 

A.  The  agreement  was  that  we  would  all  go  in 
as  partners  and  divide  this  Parkdale  up  equally 
between  all. 
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Q.  And  what  was  the  reason  for  your  taking  in 
the  wives,  if  any '? 

A.  Well,  the  primary  reason  was  to  have  some- 
body up  there  at  each  place  to  take  care  of  business 
when  Mr.  Bronson  was  gone.  I  had  to  have  some- 
body there  to  know  the  ins  and  outs  of  that  mill  if 
he  had  to  be  away  or  happened  to  get  hurt  or 
something. 

Q.  How  far  is  Toledo  from  Parkdale,  if  you 
know? 

A.     It  is  270-some  odd  miles;  from  my  house. 

Q.  Was  there  any  discussion  about  who  was  to 
operate  the  Parkdale  mill? 

A.  Oh,  yes,  definitely.  They  was — Mr.  Bronson 
was  chosen  [112]  to  operate  the  mill  up  there. 

Q.     And  you  were  to  remain  ? 

A.     At  Toledo. 

Q.  And  operate  at  Toledo.  And  has  that  ar- 
rangement continued  from  that  time  to  date  ? 

A.     That's  right. 

Q.  Mr.  Roles,  now  in  regard  to  the  distribution 
of  the  earnings  of  the  Parkdale  Lumber  Company, 
do  you  know  how  the  distributions  were  made? 

A.    Yes. 

Mr.  Garland:  That  has  already  been  testified  to, 
your  Honor. 

Mr.  Erwin:  It  has  by  another  witness.  If  you 
will  pardon  me,  I  will  waive  that  question  and  ask 
him  directly, 

Q.     Were  these  checks  that  were  distributed  to 
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you  on  each  of  the  distribution  dates  endorsed  by 

you  and  deposited  in  some  account  ? 

Mr.  Garland:  We  object  to  that.  Checks  payable 
to  this  gentleman,  endorsed  by  him,  have  nothing  to 
do  with  the  lawsuit  here. 

The  Court :  There  is  no  contention  that  he  or  his 
wife  or  both  of  them  didn't  get  that  money,  is 
there? 

Mr.  Garland :  In  the  way  in  which  the  testimony 
has  developed,  it  did  already.  We  don't  say  there 
were  no  distributions. 

Mr.  Er\vin:  That  is  a  point — I  don't  know  what 
the  Government  contends,  your  Honor.  They  seem 
to  have  some  reservation.  [113] 

Mr.  Garland:  I  think  it  is  apparent  they  metic- 
ulously distributed  it  check  for  check,  and  as  far  as 
Mr.  Bronson,  it  was  taken  out  in  his  own  name. 

The  Court:     Mr.  Roles  isn't  concerned  here. 

Mr.  Erwin:  They  had  the  individual  right  to 
control  their  own  funds.   That's  the  point. 

Mr.  Garland:  This  witness  can't  testify  Mrs. 
Bronson  had  the  right  to  control  her  own  funds. 

Mr.  Erwin:     He  wasn't  asked  to  testify  to  that. 

The  Court:     Go  ahead. 

Q.  (By  Mr,  Erwin) :  Mr.  Roles,  did  you  and 
your  wife  make  investments  from  your  personal 
account  ? 

Mr.  Garland:     That  is  objected  to  as  immaterial. 

The  Court:  Well,  I  think  I  am  going  to  go  now, 
and  we  will  take  a  recess  for  a  half  hour,  and  m  the 
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meantime — I  think  we  can  finish  this  today,  because 
we  can  keep  on  going  mitil  we  finish. 
Mr.  Erwin:     Very  well. 

(Recess.) 

(Last  question  read.) 

Mr.  Erwin:     AVe  will  withdraw  that  question. 

Q.  What  was  the  reason  for  making  Mrs.  Roles 
and  Mrs.  Bronson  partners  in  the  Parkdale  Lum- 
ber Company,  if  any? 

Mr.  Garland:  I  think  that  has  been  answered, 
hasn't  it? 

Mr.  Erwin:  I  don't  know  whether  I  asked  it  of 
this  witness.  [114] 

The  Court :     Not  from  this  witness. 

Mr.  Garland:  I  object  to  that.  It  isn't  a  ques- 
tion of  what  this  man  intended. 

Mr.  Erwin:  This  is  a  four- way  partnership.  It 
is  the  intention  of  all  four  partners. 

Mr.  Garland :  The  intention  of  the  taxi)ayer  and 
his  wife  may  be  a  matter  to  be  gone  into,  but  the 
intention  of  Mr.  Roles  and  his  wife  is  nothing  that 
we  have  to  concern  ourselves  with  in  this  case. 

The  Court:  Well,  I  think  that  I  am  going  to  let 
this  evidence  in  as  it  affects  the  whole  scene,  al-- 
though  I  think  everyone  here  realizes  that  suchi 
testimony  is  not  the  best  type  of  testimony  as  com- 
pared with  what  the  parties  did,  because  it  is 
merely  a  self-serving  declaration  and  may  be  con- 
strued that  way. 
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Mr.  Erwin:  Your  Honor,  of  course,  it  is  a  ques- 
tion of  intent. 

The  Court:     I  am  going  to  let  him  answer. 

(Last  question  read.) 

A.  Well,  our  primary  reason  was  that  they  were 
thoroughly  familiar  with  the  business,  and  we 
wanted  somebody  that  could  fill  in  when  we  was 
gone,  and  we  can't  always  be  there,  and  that  was 
the  main  reason,  one  of  the  main  reasons,  of  getting 
the  women  into  the  partnership. 

Q.  (By  Mr.  Erwin) :  Did  you  know,  Mr.  Roles, 
of  the  intention  or  did  you  know  of  any  negotia- 
tions regarding  the  dissolution  [115]  of  the  War- 
renton  Shingle  Company  and  formation  of  a  lim- 
ited partnership  there? 

A.  Well,  I  think  Mr.  Bronson  spoke  to  me  about 
that  also. 

Q.     Was  that  discussed,  do  you  recall  ? 

A.  That  was  discussed,  whether  we  should  do 
ithat,  and  the  last  I  heard,  we  were  going  to,  but  we 
(didn't,  and  I  don't  know  why. 

Q.     You  don't  know  why? 
!     A.     No,  because  I  was  down  there  and  wasn't  up 
here. 

j    Q.     There  was  a  discussion  of  that  question? 
1    A.     That's  right. 

i     Q.     And  did  that  discussion  involve  both  Mr.  and 
Mrs.  Bronson  and  Mrs.  Roles  and  yourself? 
I    A.     Yes,  it  did. 
1    Q.     Now,   Mr.   Roles,   as   to   Ashbaugh    Shingles 
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and  Shakes  income,  when  did  you  first  become  ac- 
quainted with  Mr.  Stark? 

A.  As  near  as  I  can  remember,  that  was  the  first 
part  of  '45. 

Q.  And  will  you  tell  the  Court  what  happened, 
when  you  met  him,  how  you  came  to  meet  him,  and 
so  forth? 

A.  Well,  during  that  time  there  was  a  number 
of  shingle  buyers  coming  up  from  Los  Angeles  and 
California  and  wanting  to  buy,  and,  of  course,  he 
was  just  one  of  them.  As  far  as  I  was  concerned,  I 
didn't  make  no  agreement,  told  him  I  couldn't  send 
him  shingles,  that  I  was  already  selling  to  the  gov- 
ernment and  Reliance  and  Ashbaugh,  and  different 
customers,  and  so  then  [116]  he — that  was  the  first 
interview.  Well,  then,  he  was  gone  possibly  three 
or  four  weeks,  and  come  back  up  and  wanted  to 
know  if  he  could — if  he  would  l3uy  out  Ashbaugh 's 
if  we  would  deal  with  him,  and  I  told  him,  no,  we 
couldn't  do  that;  we  had  other  commitments.  And 
so  it  went  along,  and  then  he  formed  this  partner- 
ship with  the  girls,  and  we  didn't  sell  him  all  of 
our  shmgles  after  that ;  maybe  half  of  them. 

Q.  Well,  now,  you  say  when  '^he  formed  this 
partnership  with  the  girls."  You  are  speaking  of 
Mrs.  Roles  and  Mrs.  Bronson  ? 

A.     That's  right. 

Q.  Do  you  know  how  that  came  about?  Were 
you  contacted  in  that  regard? 

A.  No,  not  until  after  he  had  approached  them. 
He  approached  my  wife. 
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Q.  How  did  he  become  acquainted  with  Mrs. 
Roles  V 

A.  Well,  him  and  his  wife  come  up  to  our  house 
and  stayed  there  one — no,  they  stayed  at  the  hotel 
and  visited  back  and  forth,  and  that  was  brought 
up  at  that  time. 

Q.  That  was  on  a  previous  occasion  that  he  had 
come  up  to A.     That's  right. 

Q.     to  j)urchase  shingles.    Is  that  correct? 

A.     Yes. 

Q.  And  did  he  contact  you  prior  to  contacting- 
Mrs.  Roles  concerning  this  ? 

A.  Well,  he  had  contacted  me  several  times 
about  buying  shingles,  [117]  but  I  couldn't  sell  to 
him  under  the  agreements  I  had,  under  the  OPA, 
and  all  this,  and  there  was  nothing  said  about  other 
prices  than  that. 

Q.  Prior  to  the  time  that  Mrs.  Roles  entered 
into  this  agreement  with  him,  did  he  discuss  with 
you  his  intention  to  take  the  wives  in  as  partners? 

A.     Well,  I  don 't  think  he  did  with  me. 

Q.     You  say  you  don't  think  he  did? 

A.  I  don't  remember  him  approaching  me  on 
that  subject  until  he  had  this  all  planned  out. 

Q.  Yes.  I  say,  he  had  it  planned  out.  But  did 
he  contact  you  prior  to  planning  it  out? 

A.    About  this  deal? 

Q.    Yes ;  with  Mrs.  Roles  and  Mrs.  Bronson. 

A.     No,  no. 

Q.     Do  you  know  whether  he  talked  to  you  about 
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this    agreement    before   he   actually   received   Mrs. 

Roles '  signature  on  the  document  ? 

A,     Oh,  yes.  I  think  he  had. 

Q.  And  had  you  and  Mrs.  Roles  then  discussed 
whether  or  not  it  would  be  advisable  for  her  to 
enter  into  that  partnership  ? 

A.     Yes,  I  and  my  wife  had  discussed  that  some. 

Q.  And  will  you  tell  the  Court  what  the  nature 
of  that  discussion  was  ? 

A.  Oh,  I  wasn't  going  to  stand  in  the  way  of  her 
making  a  little  if  I  could,  and  so  I  told  her  to  go 
ahead  and  do  that  providing  [118]  it  was  legal 
from  the  attorneys'  standpoint. 

Q.     Did  you  get  an  opinion  from  the  attorneys? 

A.  I  think  so.  I  can't  say  that.  I  don't  know 
that  we  did,  other  than  their  own  attorney. 

Q.     Other  than  their  attorney?  A.     Yes. 

Q.  Did  he  tell  you  that  their  attorneys  had  been 
consulted  about  the  matter  ? 

A.     That's  right;  yes. 

Q.     Do  you  know  Mr.  Frank  Belcher  ? 

A.     I  never  met  the  man  in  my  life. 

Q.  Did  you  know  that  he  was  connected  in  some 
way?  A.     I  knew  he  was  Morgan's  attorney. 

Q.     You  knew  he  was  connected  ? 

A.     By  hearing  him  say  it,  yes. 

Q.  Did  you  receive  personally  any  income  from 
Ashbaugh  Shingles  and  Shakes  ? 

Mr.  Garland:     We  object  to  that. 

The  Court:  Objection  sustained.  He  is  not  con-) 
nected  with  this  case.   AVhat  he  received  personally ' 
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would  have  no  effect  upon  this  case  at  all.  You  may 
ask  that  question  of  Mr.  Bronson,  but  I  don't  see 
what  Mr.  Roles  would  have  to  do  with  it. 

Mr.  Erwin:  Well,  your  Honor,  as  I  understand 
the  picture,  the  government  is  contending  this  was 
not  a  bona  fide  partnership,  and  the  two  members 
of  that  partnership  were  Mrs.  Roles  and  Mrs. 
Bronson,  and  I  think  it  would  be  material  as  to 
whether  [119]  or  not — and  I  understand  the  gov- 
ernment is  making  some  contention  that  it  was  an 
indirect  assignment  of.  income  of  Warrenton  Shin- 
gle Company. 

Mr.  Garland:  Will  counsel  just  let  us  say  what 
the  government  contends?  We  would  be  happy  and 
less  confused.  We  contend  this  is  an  assignment  of 
income  in  substance  and  effect,  and  we  are  not  talk- 
ing about  Mr.  Roles'  income  right  now,  either,  and 
that  is  the  basis  of  our  objection. 

Mr.  Erwin:  I  think  we  would  ask  for  a  ruling 
on  that,  your  Honor. 

The  Court:  I  will  tell  you  what  I  am  going  to 
do.  I  am  going  to  let  you  answer  it,  but  I  will  tell 
you  right  now  I  am  wholly  unimpressed  with  this 
line  of  testimony  and  the  arrangements  they  have 
made  from  these  two  witnesses,  but  you  may  go 
ahead. 

Mr.  Erwin :    What  was  the  question  ? 

The  Witness :     I  know  the  question. 

Mr.  Erwin :     If  you  know  it,  go  ahead. 

A.     I  would  say  "Yes,"  from  Ashbaugh  Shingles 
1  and  Shakes  to  the  extent  of  our  mill  invoices ;  noth- 
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ing  more.  What  she  got  I  had  nothing  to  do  with  it. 

Q.  (By  Mr.  Erwin) :  Did  Warrenton  Shingle 
sell  Ashbaugh  Shingles  and  Shakes  at  the  standard 
price  ? 

A.  That's  right ;  and  that  is  all  we  got  out  of  the 
deal  was  Warrenton  Shingle  Company,  me  and  Mr. 
Bronson.  Of  course,  [120]  we  got  paid  for  those 
invoices,  and  that  is  all  we  made  out  of  that  deal. 

Q.  That  is  the  same  as  you  would  with  any 
other  customer?  A.     That's  right. 

Mr.  Erwin:  I  think  that  is  all.  You  may  in- 
quire. 

Cross-Examination 

By  Mr.  Garland : 

Q.  Did  Mrs.  Roles  take  an  active  part  in  the 
management  of  the  Parkdale  Lumber  Company? 

A.    Did  I? 

Q.     Did  Mrs.  Roles'?  A.     Why,  yes. 

Q.     What  did  she  do? 

A.  Well,  very  often  we  had  our  conferences  to- 
gether and  about  timber  conditions,  business  condi- 
tions and  timber  sales  and  buying. 

Q.     We  are  talking  about  Parkdale. 

A.  That's  right.  We  are  talking  about  Park- 
dale. 

Q.  Did  Mrs.  Robles  spend  any  time  in  Park- 
dale? 

A.  Oh,  we  was  up  there  on  an  average  of  four 
to  five  times  a  year. 

Q.     Four  or  five  times  a  year  ? 
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A.  Yes;  called  in  there, — and  I  can't  say  exactly 
how  many  times,  but  there  was  a  number  of  times 
to  go  there  on  business. 

Q.     Did  she  work  there? 


Work  there  U121] 

Yes.  A.     When  we  was  there. 

Four  or  five  times  a  year  ? 

We  went  over  the  business  conditions  at  the 


A 
Q 

Q 

A 

mill 

Mr.  Garland :     That  is  all. 
Mr.  Erwin :     That  is  all. 

m  (Witness  excused.)  [122] 

Mr.  Erwin:     Call  Mrs.  Bronson. 

MILDRED  P.  BRONSON 

I  was  thereupon  produced  as  a  witness  in  behalf  of 
1  the  plaintiff,  and,  having  been  first  duly  sworn,  tes- 
I  tified  as  follows : 

I  Direct  Examination 

I 

I  By  Mr.  Erwin : 

I  Q.  Mrs.  Bronson,  since  it  is  fresh  in  my  mind, 
I  think  I  will  ask  you  first  about  Ashbaugh  Shin- 
jgles  and  Shakes  income.  Did  you  provide  any  serv- 
ices to  the  Ashbaugh  Shingles  and  Shakes  partner- 
ship of  any  nature,  and,  if  so,  just  tell  the  Court 
what,  if  anything,  you  did  in  that  regard. 
A.     Signed  the  checks. 
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Q.     Just  endorsed  the  checks?  A.     Yes. 

Q.     You  mean  the  checks  given  to  you  'I 

A.     Yes. 

Q.  Did  you  do  anything  in  a  business  way  for 
that  firm  at  all  ?  A.     No. 

Q.  You  did,  however,  enter  into  that  agreement 
the  partnership  agreement?  A.     Yes. 

Q.  And  how  did  that  come  about?  What  were 
the  circumstances  concerning  the  signing  of  that 
agreement,  if  you  will  just  tell  the  Court? 

A.  He  and  his  wife  came  to  our  place — is  that 
what  you  mean  ?  [123] 

Q.     Well,  just  whatever  happened. 

A. and  talked  over  what  his  plans  were,  and 

Mrs.  Roles  and  I  just  accepted  the  fact  that  it  was 
a  good  way  to  make  a  little  money,  and  we  signed 
the  papers  that  he  had  made  out. 

Q.  You  mean  that  was  all  there  was  to  the  con- 
versation? A.     That  is  all  there  was. 

Q.  And  did  he  come  to  Parkdale,  or  was  that  at 
Warrenton?  A.     He  came  to  Parkdale. 

Q.  He  came  to  Parkdale.  And  then  you  did  re- 
ceive distributions  by  way  of  check  ? 

A.     Yes. 

Q.  Now,  what  were  your  duties,  if  anything,  in 
connection  with  the  business  operation  known  as 
Parkdale  Limiber  Company,  Mrs.  Bronson? 

A.  When  m}'  husband  wasn't  there,  I  was  avail- 
al^le  to  give  them,  give  the  milhvright  the  right  to 
do  whatever — when  he  wanted  to  know  something, 
he  asked  me  so  that  I  would  give  him  the  authority 
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to  do  it,  and  answering  the  phone  was  necessary 
then.   We  at  no  time  have  had  a  stenographer,  and 
all  the  information  they  wanted  to  know  came  to 
the  house  where  I  was. 

Q.  And  your  home  is  located  on  the  mill  site.  Is 
that  correct?  A.     Yes. 

Q.     Closely  adjacent  to  the  milH  A.     Yes. 

Q.  Now,  were  there  discussions  involving  the  op- 
eration of  the  [124]  mill  office  carried  on  in  the  mill 
office,  or  in  your  home?  A.     In  our  home. 

Q.  And  were  you  expected  to  do  any  physical 
work,  bookkeeping  or  anything  of  that  kind? 

A.     No. 

Q.  Were  you  consulted  before  the  Parkdale 
Lumber  Company  w^as  purchased  in  regard  to  the 
purchase  of  that?  A.     Yes. 

Q.  Where  did  that  discussion  take  place,  Mrs. 
Bronson  ?  A.     At  our  home  in  Seaside. 

Q.  And  at  that  time  was  there  a  discussion  of  a 
partnership  or  the  form  of  organization  which  you 
would  adopt  after  the  purchase  of  that  mill  ? 

A.  I  don't  remember  exactly  just  what  did  go 
on,  just  have  a  faint  recollection  then. 

Q.  What  do  you  remember  about  the  partner- 
ship and  how  it  haxjpened  to  include  you  ? 

A.  Since  that  bad  accident  that  Mr.  Roles  had 
in  Toledo,  why  it  seemed  that  since  the  mills  were 
so  far  apart  why  it  would  be  a  good  idea  to  have 
another  partner  there  in  case  the  same  thing  or  a 
similar  accident  would  happen  to  my  husband. 
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Q.  Was  that  discussed  as  one  of  the  reasons  ])e- 
fore  this  partnership  agreement  was  entered  into? 

A.    Yes. 

Q.  And  the  four  of  you  were  there  when  that 
was  discussed?  [125]  A.     Yes. 

Q.  Was  there  any  other  reason  that  you  can 
think  of  that  was  discussed  at  that  time  for  having 
you  as  a  partner  in  the  Parkdale  Lumber  Company 
in  anything  you  remember,  Mrs.  Bronson?  Will 
you  just  tell  the  Judge  what  you  remember  about 
the  Parkdale  agreement  and  discussions  ? 

A.     There  was  a  lot,  but  I  don't  know. 

Q.  You  cannot  remember  any  of  the  details  of 
it?  A.     No. 

Q.  Now,  was  it  a  customary  thing  that  the 
source  of  the  operation — I  mean  the  details  of  the 
operation  of  the  Warrenton  Shingle  Company  had 
been  discussed  in  your  presence  ? 

A.     Would  you  state  that  question  again  ? 

Q.  Was  it  a  customary  thing  to  discuss  the  de- 
tails of  the  operation  of  the  Warrenton  Shingle 
Company  in  your  presence?  A.     Yes,  it  was. 

Q.     Those  discussions  were  between  whom? 

A.  The  four  of  us,  Mr.  and  Mrs.  Roles,  and  Mr. 
Bronson,  and  myself. 

Q.  And  it  had  always  been  done  pretty  near 
since  you  started  in  business,  of  course  ? 

A.    Yes. 

Mr.  Erwin :     I  think  that  is  all. 

Mr.  Garland:    I  have  no  questions. 

The  Court :     I  should  like  to  ask  a  question. 
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How  much  of  your  own  money  did  you  put  into 
the  Parkdale  Lumber  Company  ''i  Did  you  have  any 
money  ?  A.     No. 

The  Court:  When  you  married  Mr.  Bronson, 
did  you  have  any  money  of  your  own  ? 

A.     Just  a  hundred  dollars. 

The  Court:  And  were  you  employed  any  place 
else  besides — did  you  have  independent  employment 
after  you  were  married?  Were  you  working  for 
anybody  ? 

A.  After  I  married — no.  Then  I  started  to  raise 
my  family. 

The  Court:     And  you  have  two  children? 

A.     Three. 

The  Court:  Oh,  three  children.  The  details  of 
operation  which  you  discussed  with  Mr.  and  Mrs. 
Roles  and  your  husband, — they  didn't  come  down 
very  often,  did  they?  A.     Roles,  you  mean? 

The  Court:     Yes. 

A.  Yes,  they  did.  I  mean  they  came  four  times 
a  year,  if  you  call  that  very  often. 

The  Court :  And  that  was  the  only  time  you  dis- 
cussed ?  A.     Oh,  over  the  phone,  too. 

The  Court :  Did  you  discuss  with  them  the  ques- 
tion of  how  much  interest  you  should  pay  for  bank 
loans  and  things  of  that  kind  ? 

A.     I  don't  understand  that.  [127] 

The  Court:  Did  you  discuss  with  them  the 
financing  of  the  business  and  how  much  money  you 
Avere  to  borrow  from  the  bank  and  on  what  terms? 
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A.    Well,  perhaps  I  wasn't  too  involved  in  that. 

The  Court:  Were  you  acquainted  with  the  price 
of  lumber  and  shingles,  or  lumber,  at  this  particu- 
lar time  during  the  years  '44,  '45,  and  '46? 

A.  Well,  it  changed  pretty  often.  I'm  afraid  I 
didn't  keep  up  with  that. 

The  Court :     All  right. 

Mr.  Garland:  I  might  ask  one  question,  if  you 
please. 

Cross-Examination 

By  Mr.  Garland : 

Q.  You  say  that  the  only  thing  you  did,  so  far 
as  Ashbaugh  Shingles  and  Shakes  were  concerned, 
was  endorse  the  checks  ?  A.     Yes. 

Q.  And  by  that  you  mean  all  of  the  checks  that 
you  received  during  the  taxable  years  '44,  '5,  and  '6. 
Is  that  what  you  mean?  You  endorsed  all  the 
checks  ?  A.     Well,  all  of  the  checks. 

Q.     That  were  sent  to  you  ?  A.     Yes. 

Q.  And  you  turned  them  over  to  your  husband, 
and  he  put  them  in  the  joint  account? 

A.     That's  right.  [128] 

Mr.  Garland:     All  right.    That's  all. 

Mr.  Erwin :  Mrs.  Bronson,  let  me  ask  you  a  ques- 
tion or  two. 

Redirect  Examination 

By  Mr.  Erwin : 

Q.  Give  me  the  name  of  the  logging  foreman  that 
was  employed  by  the  Parkdale  Lumber  Company. 

J 


► 
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A.     Right  at  first? 

Q.     Ally  time. 

A.     Roy  Stearns  and  now  it  is  Buzz  Gray. 

Q.     Was  he  employed  to  start  with? 

A.     Yes. 

Q.     Which  one  to  start  with? 

A.     Roy  Stearns. 

Q.     Roy  Stearns  was  employed  at  first? 

A.     Yes. 

Q.  Give  the  Judge  the  names  of  some  of  the  em- 
ployees up  there  and  what  their  occupations  were. 

A.  Oscar  Stearns  is  a  millwright,  and  he  has 
been  with  us  all  the  time.  The  sawyers  have  changed. 

The  Court:  I  might  tell  you,  Mr.  Erwin,  that 
my  wife  usually  knows  the  names  of  my  secretaries 
and  a  lot  of  other  people. 

Mr.  Erwin:  I  think  that  is  a  little  different 
than  in  a  lumber  mill. 

Mr.  Garland:  May  I  make  this  statement  to 
counsel.  Do  [129]  we  understand  that  you  contend 
this  lady  ran  that  sawmill  ? 

Mr.  Erwin:     We  certainly  do  not. 

Mr.  Garland:     That  is  what  I  thought. 

Mr.  Erwin:  Her  duties  are  certainly  different 
than  that. 

Recross-Examination 

By  Mr.  Garland: 

Q.  Mrs.  Bronson,  do  you  consider  yourself  a 
mother  and  a  good  housekeeper,  or  a  good  business 
woman  and  responsible  in  either  one  of  these 
partnerships  ? 
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A.  I  am  a  mother  and  a  pretty  good  housekeeper, 
but  the  to^\Ti  keeps  me  pretty  busy,  too. 

Mr.  Garland:     That's  all. 

(Witness  excused.) 
Mr.  ErAvin:     Mrs.  Roles. 

JANET  ROLES 

was  thereupon  produced  as  a  witness  in  behalf  of 
the  plaintiff,  and,  having  been  first  duly  sworn, 
testified  as  follows : 

Direct  Examination 
By  Mr.  Erwin : 

Q.  Mrs.  Roles,  what  part  did  you  have  in  the 
operation,  if  any,  of  the  Warrenton  Shingle  Com- 
pany? 

Mr.  Garland:  I  think  that  is  objected  to,  your 
Honor. 

The  Court :     Well,  I  have  let  it  in  before. 

Mr.  Garland:     I  make  still  this  further  objection. 

The  Court :  And  it  is  not  going  to  take  very  long, 
because  .Mrs.  Bronson  wasn't  on  the  stand  very 
long. 

Mr.  Erwin:     That's  right. 

The  Court:     Go  ahead. 

A.     At  the  very  first  % 

Q.     (By  Mr.  Erwin) :     Just  as  it  happened. 

A.  Well,  we  went  doAvn  there,  I  and  my  husband, 
and  they  broke  the  ground  and  started  the  mill,  and 


vs.  Hugh  Earle,  CIR  141 

(Testimony  of  Janet  Roles.) 

I  liad  some  millwrights,  construction  men,  that  had 
to  be  fed,  and  so  I  cooked  three  meals  a  day  for 
them,  and  then  I  had  to  make  out  invoices,  and 
I  answered  the  phone  whenever  Mr.  Bronson  was 
away,  had  to  be  away. 

Q.     You  are  speaking  of  Warrenton?  [131] 

A.     That's  right. 

Q.  Now%  did  you  continue  doing  the  work  of 
that  nature  right  on  through? 

A.     That's  right;  that's  right. 

Q.  Have  you  taken  any  part  at  all  in  the  active 
supervising  of  the  Parkdale  Lumber  Company'? 

A.  I  have  to  sign  the  timber  sales  contract — all 
four  of  us  have  to  sign  that — and  that  is  very  im- 
portant. I  mean  they  couldn't  operate  without 
timber,  and  if  they  have  any  discussion  as  to  how 
the  business  is,  change  of  policy,  or  orders  or  what- 
not, it  is  discussed  with  the  four  of  us.  After  all, 
we  are  equally  concerned  in  it. 

Q.  But  I  was  particularly  speaking,  Mj's.  Roles, 
of  active  management.  In  other  words,  whether  you 
went  out  and  actually 

A.     No,  oh,  no. 

Q.     Did  you  make  out  invoices  for  the  mill  ? 

A.     Parkdale  ? 

Q.     Yes.  A.     No. 

Q.  You  were  not  on  the  site  there.  Is  that  cor- 
rect? A.     That's  right. 

Q.  Now,  you  may  tell  the  Court,  if  you  will, 
what  discussions  took  place  concerning  the  forma- 
tion of  the  Parkdale  partnership. 
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A.  Well,  we  discussed  the  values  of  the  partner- 
ship in  this  respect.  We  were  well  acquainted,  and 
we  figured  that  a  four-way  [132]  partnership  would 
be  very  agreeable,  especially  since  it  has  been 
proven.  When  my  husband  had  an  accident  I  had 
to  take  over,  and  it  was  to  the  benefit  of  the  Com- 
pany to  have  someone  personally  interested  in  the 
Company  on  the  spot  at  the  time,  and  that  could 
very  easily  happen  in  a  very  hazardous  occupation. 
That  was  a  consideration,  a  great  consideration. 

Q.  A¥as  that  the  only  discussion  that  took  place 
concerning  the  reasons  for  including  you  as  a  mem- 
ber of  the  partnership  1 

A.     For  including  me? 

Q.     You  and  Mrs.  Bronson. 

A.     Yes,  I  believe  so. 

Q.  You  have  worked  with  your  husband  in  the 
operation  of  the  Warrenton  Shingle  Company! 

A.     Yes,  that's  right. 

Mr.  Erwin:     I  think  that  is  all. 

Cross-Examination 
By  Mr.  Garland : 

Q.  j\Irs.  Roles,  were  you  an  officer  of  Warrenton 
Shingle  Company?  A.     No,  sir,  I  was  not. 

Q.  Mrs.  Bronson,  was  she  an  officer  of  the 
Warrenton  Shingle  Company?  A.     Officer? 

Q.     President,  Vice-President? 

A.     She  is  now. 

Q.     AVas  she  during  the  .years  here  in  question  ? 
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A.     I  don't  believe  so. 

Q.     '44,  '45,  and  '46? 

A.  I  don't  believe  so.  I  wouldn't  be  certain, 
though. 

Q.  Did  you  have  the  power  to  draw  checks  on  the 
Warrenton  Shingle  Company'? 

A.     No,  I  didn't. 

Q.     Or  on  Parkdale? 

A.     To  write  checks'? 

Q.     Yes.  Did  you  write  checks  ? 

A.     No. 

Q.     Did  Mrs.  Bronson? 

A.     I  don't  believe  so. 

Q.  Your  husband  testified  a  moment  ago  you 
put  $1,500  of  your  own  money  in  Warrenton.  Is 
that  correct?  A.     That's  correct. 

Q.     Where  did  that  money  come  from? 

A.     I  borrowed  it. 

Q.     You  borrowed  it?  A.     Yes. 

Q.     Where?  A.     From  my  mother. 

Q.     On  a  note?  A.     Yes. 

Q.     Did  Mr.  Roles  sign  the  note,  too? 

A.     I  don't  remember.  [134] 

Mr.  Garland :     That  is  all. 

Mr.  Erwin :     That  is  all,  Mrs.  Roles. 

(Witness  excused.) 

Mr.  Erwin:      That  is  the  plaintiff's  case. 
;      We  will  ask  the  Court  to  take  judicial  knowledge 
I  of  the  Oregon  law  in  regard  to  limited  partnerships 
!  and  Washington  law  in  regard  to  community  prop- 
i  erty. 
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The  Court:     We  will  take  judicial  knowledge  of 
that. 

And  that  is  your  case,  too  ? 

Air.  Garland :     Does  plaintiff  rest  ? 

Mr.  Erwin :     Plaintiff  rests. 

islr.  Garland:     Defendants  rest,  too. 

(Thereupon  counsel  argued  the  case  to  the 
Court  in  behalf  of  their  respective  clients,  fol- 
lowing which  the  trial  of  the  above-entitled 
cause  was  adjourned.)  [135] 


[Title  of  District  Court  and  Cause.] 

REPORTER'S  CERTIFICATE 

I,  Catherine  Mulvey,  Official  Reporter  of  Depart- 
ment No.  8  of  the  Circuit  Court  of  the  State  of 
Oregon,  Fourth  Judicial  District,  certify  that  I 
have  transcribed  into  typewriting  the  stenograph 
notes  taken  in  the  trial  of  the  above  entitled  cause 
of  Glenn  G.  Foster,  Official  Reporter  of  the  above 
entitled  Court,  now  deceased;  and  that  the  fore- 
going and  hereto  attached  135  pages  of  typewritten 
matter,  numbered  1  to  135,  both  inclusive,  contain 
a  full,  true,  and  accurate  record  of  the  stenograph 
notes  of  the  said  Glenn  G.  Foster,  deceased,  taken 
upon  the  trial  of  the  said  cause. 

Dated  at  Portland,  Oregon,  this  11th  day  of 
December,  1950. 

/s/  CATHERINE  MULVEY. 
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United  States  of  America, 
District  of  Oregon — ss, 

CERTIFICATE  OF  CLERK 

I,  Lowell  Mundorff,  Clerk  of  the  United  States 
District  Court  for  the  District  of  Oregon,  do  hereby 
certify  that  the  foregoing  documents  consisting  of 
complaint,  answer,  pre-trial  order,  findings  of  fact 
and  conclusions  of  law,  objections  to  proposed  find- 
ings of  fact  and  conclusions  of  law,  order  denying 
motion  of  plaintiff  for  a  new  trial,  and  overruling 
objections  to  proposed  findings  of  fact  and  conclu- 
sions of  law,  judgment,  notice  of  appeal,  bond  on 
appeal,  designation  of  contents  of  record,  order  for 
clerk  to  forward  exhibits,  transcript  of  docket 
entries,  and  clerk's  certificate  constitute  the  record 
on  appeal  from  a  judgment  of  said  court  in  a  cause 
therein  numbered  Civil  5299,  in  which  Charles  D. 
Bronson,  Jr.,  is  plaintiff  and  appellant,  and  Hugh 
Earle,  Collector  of  Internal  Revenue  for  the  State 
of  Oregon,  and  the  United  States  of  America,  are 
defendants  and  appellees;  that  the  said  record  has 
been  prepared  by  me  in  accordance  with  the  desig- 
nation of  contents  of  record  on  appeal  filed  by  the 
appellant,  and  in  accordance  with  the  rules  of  this 
court. 

I  further  certify  that  there  is  enclosed  herewith 
duplicate  transcript  of  testimony  dated  July  11, 
1950,  filed  in  this  office  in  this  cause,  together  with 
exhibits  10  to  27  inc.,  29,  32,  35,  38  to  42  inc.,  108, 
123  to  129  inc. 
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I  further  certify  that  the  cost  of  filing  the  notice 
of  appeal  is  $5.00  and  that  the  same  has  been  paid 
by  the  appellant. 

In  Testimony  Whereof  I  have  hereunto  set  my 
hand  and  afifixed  the  seal  of  said  court  in  Portland, 
in  said  District,  this  3rd  day  of  February,  1951. 

[Seal]  LOWELL  MUNDORFF, 

Clerk, 

By  /s/  P.  L.  BUCK, 

Chief  Deputy. 


[Endorsed]:  No.  12846.  United  States  Court 
of  Appeals  for  the  Ninth  Circuit.  Charles  D.  Bron- 
son, Jr.,  Appellant,  vs.  Hugh  Earle,  Collector 
of  Internal  Revenue  for  the  District  of  Oregon  and 
United  States  of  America,  Appellees.  Transcript 
of  Record.  Appeal  from  the  United  States  District 
Court  for  the  District  of  Oregon. 

Filed  February  5,  1951. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 


i 


vs.  Hugh  Earle,  CIR  147 

In  the  United  States  Court  of  AjDpeals 

for  the  Ninth  Circuit 

No.  12846 

CHARLES  D.  BRONSON,  JR., 

Plaintiff, 

vs. 

HUGH  EARLE,  Collector  of  Internal  Revenue  for 
the  District  of  Oregon  and  UNITED  STATES 
OF  AMERICA, 

Defendants. 

DESIGNATION  OF  CONTENTS  OF  RECORD 
AND  POINTS  ON  APPEAL 

To:  Hugh  Earle,  The  United  States  of  America 
and  to  Henry  L.  Hess,  U.  S.  Attorney,  and  to 
Victor  Harr,  their  attorneys  of  record. 

You  and  each  of  you  will  take  notice  that  plaintiff 
designates  for  inclusion  in  the  record  on  appeal  of 
the  above-entitled  case  to  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit  the  following  por- 
tions of  the  record,  proceedings  and  evidence  in  such 
case  in  the  District  Court: 

1.  Pretrial  order  omitting  the  list  of  exhibits. 

2.  Finding  of  fact  and  conclusions  of  law. 

3.  Objection  to  findings  and  conclusions. 

4.  Order  overruling  objections  and  ordering  the 
entry  thereof. 

5.  Judgment. 

6.  This  designation  and  points. 

7.  Transcript  of  testimony. 
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8.  Exhibits  Nos.  10,  11,  12,  13,  14  and  15. 

9.  Exhibits  Nos.  16,  17,  18,  19,  20,  21  and  38. 

10.  Exhibit  No.  22. 

11.  So  much  of  Exhibit  No.  23  as  shows  the 
parties  to  whom  issued  and  the  endorsement  cor- 
recting insured;  and  first  page  of  Exhibit  No.  24 
showing  names  of  insured. 

12.  Exhibit  No.  25. 

13.  Exhibit  No.  26. 

14.  Exhibits  No.  27  and  No.  108. 

15.  Exhibits  Nos.  29,  32  and  35. 

16.  Exhibits  Nos.  39,  40  and  108. 

17.  Exhibits  Nos.  41  and  42. 

18.  Exhibits  Nos.  123,  124,  125,  126. 

19.  Exhibits  Nos.  127  and  128. 

20.  Exhibit  No.  129  without  the  exhibits  therein 
identified. 

Points  on  appeal  on  which  plaintiff  expects  to    \ 
rely: 

1.  That  there  was  insufficient  evidence  to  support 
the  findings  of  fact  entered  by  the  court  and  each  of 
them. 

2.  That  the  conclusions  of  law  based  on  said 
findings  of  fact  and  conclusions  of  law  are  therefore 
erroneous. 
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3.  That  the  conclusions  of  law  are  not  in  ac- 
cordance with  law  and  are  against  the  weight  of 
authority  and  the  evidence. 

4.  That  where  two  families  not  related  are  mem- 
bers of  a  partnership,  there  can  be  no  reapportion- 
ment of  income  as  between  the  family  members  for 
tax  purposes. 

5.  That  there  can  be  no  reapportionment  of 
income  within  the  family  group  where  there  was 
no  income  to  apportion  when  the  partnership  was 
formed. 

6.  That  said  partnership  could  not  have  been 
formed  for  tax  purposes  solely  when  there  was  no 
income  to  be  taxed. 

7.  That  when  a  new  business  venture  is  formed, 
the  judgment  of  the  parties  is  conclusive  as  to  the 
value  of  services  to  be  rendered  by  the  partners. 

8.  That  if  a  partnership  is  valid  for  any  pur- 
pose, it  is  valid  for  tax  purposes  save  and  except 
where  its  sole  purpose  is  the  avoidance  of  taxation. 

9.  That  where  a  person  has  no  right  to  control 
the  management  of  a  business  or  its  policies  and 
makes  no  contribution  thereto  in  any  form  and 
received  no  benefits  nor  income  therefrom,  then  the 
income  from  such  business  can  not  be  taxable  to  him. 

10.  That  a  corporation  can  not  be  a  lawful 
partner. 
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11.     That   a   person    can   not   assign   something 
which  he  never  had  the  right  to  control. 

BOYD,  FERRIS  &  ERWIN, 

Attorneys  for  Plaintiff. 
A  true  and  correct  copy: 

/s/  WARD  H.  ERWIN, 

Of  Counsel  for  Plaintiff. 

[Endorsed]:    Filed  February  14,  1951. 
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STATEMENT  OF  PLEADING  AND  FACTS 
UPON  WHICH  JURISDICTION  IS  BASED 

Plaintiff  commenced  this  action  in  the  United 

States   District   Court   for  the   District  of  Oregon 

against  Hugh  Earle,  Collector  of  Internal  Revenue 

for  the  District  of  Oregon,  and  The  United  States 


of  America  for  the  recovery  of  Federal  Income 
taxes  alleged  to  have  been  erroneously  and  illegally 
assessed  against  and  collected  from  plaintiff. 

The  Collector  of  Internal  Revenue  to  whom 
$19,415.25  of  said  taxes  was  paid  was  not  in  office 
at  the  commencement  of  the  action  (Tr.  p.  4). 

The  Collector  of  Internal  Revenue  to  whom 
$6,281.89  of  said  taxes  was  paid  was  the  duly  act- 
ing, constituted  and  appointed  Collector  at  the  time 
this  said  action  was  commenced. 

Jurisdiction  of  the  United  States  District  Court 
for  the  District  of  Oregon  is  grounded  on  congres- 
sional acts  of  June  25,  1948,  Ch.  646  §1,  62  Stat.  933; 
April  25,  1949,  Ch.  92  §2  (a),  63  Stat.  62;  and  May 
24,  1949,  Ch.  139  §80  (a),  (b),  63  Stat.  101,  Federal 
Code  Title  28  Sections  1340  and  1346. 

Jurisdiction  of  this  court  is  grounded  on  Con- 
gressional Act  of  June  25,  1948,  Ch.  646  §1,  62  Stat. 

929,  Federal  Code  Title  28,  Section  1291  and  Con- 
gressional Act  of  June  25,  1948,  Ch.  646  §1,  62  Stat. 

930,  Federal  Code  Title  28,  Section  1294.  ^ 

Jurisdiction  is  stated  in  paragraph  I  of  plain- 
tiff's complaint  (p.  1 — Cert.  Trans,  of  record),  and 


in  paragraph  I  of  defendants'  answer,  jurisdiction 
is  admitted. 

STATEMENT  OF  CASE 

There  are  only  two  fundamental  questions  in- 
volved in  this  litigation: 

1.  Did  the  Commissioner  of  Internal  Revenue 
err  in  determining  that  one-half  of  the  income 
from  a  partnership  known  as  Parkdale  Lumber 
Company,  Oreg.  Ltd.  should  be  taxed  to  plaintiff 
rather  than  one-fourth  of  said  income,  and 

2.  Did  the  Commissioner  of  Internal  Revenue 
err  in  determining  that  all  of  the  income  from  a 
co-partnership  known  as  Ashbaugh  Shingles  and 
Shakes  should  be  taxed  to  plaintiff  rather  than  to 
plaintiff's  wife  (Tr.  p.  6). 

The  disputed  questions  involve  interpretation 
of  the  law  relative  to  so-called  family  partnerships 
as  applied  to  the  peculiar  facts  of  this  case,  and 
interpretation  of  the  law  relative  to  taxability  of 
income  as  an  assignment  from  an  entity  in  which 
taxpayer  did  not  own  nor  control  any  interest. 

There  are  two  separate  and  distinct  partner- 
ships in  question. 


PARKDALE  LUMBER  COMPANY  was  formed 
in  1944  as  a  limited  partnership  in  which  plaintifY 
and  Janet  Roles  were  limited  partners  and  plain- 
tiff's wife,  Mildred  P.  Bronson,  and  R.  C.  Roles 
were  the  general  partners,  with  the  place  of  bus- 
iness at  Parkdale,  Oregon,  to  engage  in  the  manu- 
facture of  lumber. 

ASHBAUGH  WOOD  SHINGLES  &  SHAKES  was 
formed  in  1945  as  a  partnership  with  Morgan  Stark, 
Lavinia  Stark,  B.  C.  Roos,  Frank  Belcher,  Janet 
Roles  and  Mildred  Bronson,  as  partners,  with  the 
principal  place  of  business  at  Los  Angeles,  Cal- 
ifornia, to  engage  in  the  sale  of  wood  shingles  and 
shakes. 

Mr.  and  Mrs.  Roles  resided  near  Toledo,  Oregon, 
Mr.  and  Mrs.  Bronson,  at  Parkdale,  Oregon,  and 
Mr.  and  Mrs.  Stark,  Mr.  Roos  and  Mr.  Belcher  re- 
sided at  Los  Angeles,  California. 

As  to  the  certain  income  from  Parkdale  Lumber 
Company  Oreg.  Ltd.  the  commissioner  allocated  an 
additional  one-fourth  of  the  income  from  Parkdale 
Lumber  Company  to  plaintiff  and  assessed  and 
collected  an  additional  tax  based  thereon  and 
credited  plaintiff  with  an  offset  to  the  extent  of  the 


tax  previously  paid  by  plaintiff's  wife  on  such  in- 
come (the  total  income  allocated  to  plaintiff  after 
said  addition  being  one-half  of  the  total  income  of 
Parkdale  Lumber  Company).  (Pretrial  Order,  Par. 
IX— Tr.  p.  6.) 

As  to  the  certain  income  from  Ashbaugh  Wood 
Shingles  and  Shakes,  the  Commissioner  assessed 
and  collected  from  plaintiff  a  tax  based  on  the 
assessment  to  him  of  the  full  amount  of  the  income 
of  that  partnership  on  which  Mildred  P.  Bronson 
had  previousl}^  paid  the  tax  and  credited  plaintiff 
with  an  offset  to  the  extent  of  the  taxes  previously 
paid  on  this  income  by  Mildred  P.  Bronson.  (Pre- 
trial Order,  Par.  IX— Tr.  p.  6.) 

The  amounts  involved  are  not  in  dispute  and 
are  admitted  in  the  pretrial  order  (Tr.  p.  3-6) 
wherein  it  is  stipulated  that  on  the  trial  of  the  case 
in  the  event  of  a  judgment  for  plaintiff,  the 
amounts  will  be  fixed  by  agreement  or  b}^  subse- 
quent order  of  the  court.  (Pretrial  Order,  Par.  XI — 
Tr.p.6.) 

CONTENTION  OF  APPELLANT 

1.  Plaintiff  contends  that  the  Commissioner 
erred  in  the  determination  relative  to  the  alloca- 


tion  of  the  income  previously  reported  by  plain- 
tiff's wife,  and  that  plaintiff  is  entitled  to  a  refund 
of  the  taxes  paid  as  a  result  of  said  allocation  to 
him,  and  that  the  court  erred  in  entering  findings 
of  fact  and  conclusions  of  law  to  the  contrary  and 
in  entering  judgment  thereon. 

2.  That  there  can  be  no  arbitrary  allocation  of 
income  between  partners  (two  of  whom  were  un- 
related to  the  remaining  two)  in  a  new  and  untried 
business  venture  under  the  facts  of  this  case. 

3.  That  the  income  from  a  business  in  which 
plaintiff  had  no  financial  investment,  nor  right  of 
control  or  management  or  no  interest  either  in  the 
investment  or  income  can  not  be  taxed  to  him  for 
income  tax  purposes,  but  must  be  taxed  according 
to  the  agreement  of  the  partners,  and  that  the  court 
erred  in  entering  findings  of  fact  and  conclusions 
of  law  in  the  contrary  and  in  entering  judgment 
thereon. 

4.  That  there  was  insufficient  evidence  to  sup- 
port the  findings  of  fact  entered  by  the  court  and 
each  of  them. 

5.  That  the  conclusions  of  law  are  not  in  ac- 
cordance with  law  and  are  against  the  weight  of 
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authority  and  the  evidence. 

6.  That  there  can  be  no  reapportionment  of  in- 
come within  the  family  group  where  there  was  no 
income  to  apportion  when  the  partnership  was 
formed. 

7.  That  said  partnership  could  not  have  been 
formed  for  tax  purposes  solely  when  there  was  no 
income  to  be  taxed. 

8.  That  where  a  new  business  venture  is 
formed,  the  judgment  of  the  parties  is  conclusive 
as  to  the  value  of  services  to  be  rendered  by  the 
partners. 

9.  That  if  a  partnership  is  valid  for  any  pur- 
pose, it  is  valid  for  tax  purposes  save  and  except 
where  its  sole  purpose  is  the  avoidance  of  taxation. 

10.  That  a  corporation  can  not  be  a  lawful 
partner. 

11.  That  a  person  can  not  assign  something 
which  he  never  had  the  right  to  control. 

These  questions  are  raised  by  the  pretrial  order 
"contentions  of  plaintiff"  (Tr.  p.  7)  and  objections 
to  finding  of  fact  and  conclusions  of  law  (Tr.  p. 
15-17)  and  by  plaintiff's  designation  of  points  on 
file  herein. 
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SPECIFICATIONS  OF  ERROR  RELIED  UPON 

Appellant  contends  that  the  court  erred: 

I.  In  entering  the  conclusions  of  law  as  follows, 
over  plaintiff's  objections  thereto  and  in  entering 
judgment  thereon  as  being  contrary  to  law  and  to 
the  evidence  as  applied  thereto  (Tr.  pages  14  and 
15). 

a.  Plaintiff  has  failed  to  sustain  the  burden  of 
proof  on  the  issue  that  he  and  his  wife,  Mildred  P. 
Bronson,  were  bona  fide  partners  in  the  Parkdale 
Lumber  Company. 

b.  The  Commissioner  of  Internal  Revenue 
properly  taxed  to  the  plaintiff  one-half  of  the  in- 
come from  Parkdale  Lumber  Company  for  the 
taxable  j^ears  herein  involved. 

c.  The  amounts  of  money  paid  to  Mildred  P. 
Bronson  during  the  taxable  years  herein  involved  ,i| 
by  Ashbaugh  Wood  Shingles  and  Shakes  repre- 
sented income  of  the  plaintiff  assigned  by  plaintiff 
to  his  wife,  Mildred  P.  Bronson.  Such  amounts 
were  property  taxed  to  plaintiff.  jii 

II.  In  entering  findings  of  fact  over  plaintiff's 
objections  thereto  and  in  basing  conclusions  of 
law  and  judgment  thereon  as  follows: 


a.  Appellant  contends  that  findings  of  fact 
number  2  (Tr.  p.  10)  is  erroneous  in  that  the  evi- 
dence discloses  that  a  contribution  to  the  capital  of 
the  Parkdale  Lumber  Company  partnership  was 
made  by  each  of  the  partners  thereto. 

b.  Appellant  contends  that  the  finding  of  fact 
numbered  3  (Tr.  p.  10)  is  erroneous  in  that  the 
evidence  discloses  that  Mildred  P.  Bronson  did 
contribute  services  to  the  partnership. 

c.  Appellant  contends  that  the  finding  of  fact 
numbered  4  (Tr.  p.  10)  is  erroneous  in  that  the 
same  states  a  conclusion  and  is  not  factual  upon 
which  an  objection  could  be  predicated  and  is  not 
supported  by  the  evidence  in  that  investment  and 
management  was  not  vested  solely  in  plaintiff. 

d.  Appellant  contends  that  the  findings  of  fact 
numbered  5  (Tr.  p.  11)  is  erroneous  in  that  the 
evidence  discloses  that  defendant  did  not  receive 
or  actually  control  and  treat  as  his  own  all  of  the 
Parkdale  income  taxed  to  him,  but  on  the  contrary 
treated  no  more  than  one-half  of  said  income  as  his 
own,  and  that  the  control  of  said  money  was 
divided  between  appellant  and  his  wife,  and  fur- 
ther appellant  received  only  one-fourth  of  the  in- 
come from  this  source. 
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e.  Appellant  contends  that  findings  of  fact 
number  6  (Tr.  p.  11)  is  erroneous  in  that  the  evi- 
dence discloses  that  there  was  in  fact  at  the  forma- 
tion of  Parkdale  Lumber  Co.  partnership  no  fam- 
ily economic  relationship  as  to  income  which 
w^ould  be  the  subject  of  change,  and  that  appellant 
at  the  formation  of  the  contract  had  not  produced 
nor  earned  any  income  from  the  partnership  bus- 
iness, and  further  that  appellant  had  no  right  to 
control  the  use  and  dispositionof  any  of  the  partner- 
ship earnings,  except  his  own  one-fourth  interest. 

f.  Appellant  contends  that  findings  of  facts 
numbered  7  (Tr.  p.  1)  is  erroneous  in  that  the  find- 
ing that  Mildred  Bronson  did  not  in  any  substantial 
manner  influence  the  conduct  of  the  business  of 
Parkdale  Lumber  Company  is  without  support  in 
the  evidence,  and  further  contends  that  the  finding 
that  Mildred  P.  Bronson  did  not  exercise  any  voice 
or  control  of  the  distribution  of  income  from  the 
business  is  erroneous  in  that  there  is  no  evidence 
to  support  said  finding. 

g.  Appellant  contends  that  finding  of  fact  num- 
ber 8  (Tr.  p.  11)  is  so  broad  as  to  be  a  conclusion 
and  not  sufficient  or  definite  to  be  subject  to  an 
objection  on  factual  grounds  disclosed  by  the  evi- 
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dence,  and  is  contrary  to  any  evidence  in  that  the 
control  of  the  partnership  was  always  vested  in  a 
majority  thereof,  and  that  the  legal  right  to  control 
of  the  business  was  vested  in  Mildred  P.  Bronson 
and  R.  C.  Roles. 

h.  Appellant  contends  that  the  finding  of  fact 
numbered  9  (Tr.  p.  11)  is  erroneous  in  that  the 
same  contains  a  series  of  facts  and  appears  to  be  a 
conclusion  based  on  said  facts  and  is  therefore  not 
subject  to  an  objection  on  factual  grounds,  but 
that  the  evidence  does  not  disclose  facts  from  which 
such  a  conclusion  should  be  reached,  and  that  the 
evidence  discloses  that  the  parties  did  intend  to  and 
did  join  together  in  the  conduct  of  the  partnership 
business. 

i.  Appellant  contends  that  the  finding  of  fact 
numbered  10  (Tr.  p.  11)  is  erroneous  in  that  the 
same  is  unsupported  in  the  evidence  in  that  no 
partner  in  the  business  was  brought  into  the  part- 
nership, but  rather  the  partnership  was  organized 
prior  to  the  commencement  of  its  operation  and 
further  that  no  partner  could  be  brought  into  the 
business  for  the  purpose  of  minimizing  taxes  based 
on  income  at  the  inception  of  said  business,  when 
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at  such  time  there  was  no  income  to  tax  either  to 
appellant  or  any  other  partner. 

j.  Appellant  contends  that  finding  of  fact  12 
(Tr.  p.  13  and  14)  is  erroneous  in  that  there  is  no 
evidence  to  support  the  various  factual  elements 
contained  therein  and  that  if  the  income  was  tax- 
able to  plaintiff  and  assigned  to  his  wife,  his  wife 
would  have  been  equally  taxable  if  assigned  for 
value,  on  said  income;  however,  her  taxes  based  on 
this  income  were  refunded  to  her  and  the  question 
of  assignment  is  thereby  w^aived;  and  further  that 
since  appellant  had  no  right  to  control  the  partner- 
ship income  and  had  no  interest  therein  that  he 
had  nothing  to  assign,  nor  could  appellant  have 
been  taxed  on  the  basis  of  right  of  management  of 
the  business  or  its  policy  nor  on  invested  capital; 
since  he  contributed  no  capital,  control,  interest 
nor  management. 

SUMMARY  OF  ARGUMENT 

Plaintiff  summarizes  his  argument  as  follows: 

Re:  Parkdale  Lumber  Company 

1.  This  partnership  was  originated  and  com- 
posed of  four  members,  two  members  of  two  fam- 
ilies, to  engage  in  a  new^  and  untried  business  ven- 
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ture.  It  was  therefore  not  formed  for  the  sole  pur- 
pose of  avoiding  income  taxes  since  there  was  no 
income  to  avoid  at  its  formation,  and  is  therefore 
a  valid  partnership  for  Federal  Income  Tax  pur- 
poses, and  the  allocation  of  a  one-fourth  share  of 
the  income  from  this  source  was  arbitrary  and 
capricious  and  without  foundation  in  fact. 

2.  The  facts  as  supported  by  the  evidence  dis- 
close a  contribution  of  capital,  services  and  stabil- 
ity by  the  wife  of  plaintiff  to  the  partnership  and 
the  parties  intended  in  good  faith  to  enter  into  a 
partnership  for  a  business  purpose. 

Re:  Ashbaugh  Wood  Shingles  &  Shakes 

1.  Income  from  a  partnership  venture  in  which 
plaintiff  had  no  right  of  control  or  management, 
no  capital  investment,  and  no  actual  interest  as  a 
member  thereof  can  not  be  taxed  to  plaintiff  as  a 
beneficiary. 

ARGUMENT 

THE  SPECIFICATIONS  ARE  CONSIDERED 
SEPARATELY  AS  FOLLOWS: 

I 

That  the  conclusions  of  law  are  erroneous  as 
follows: 
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A.  PLAINTIFF  HAS  SUSTAINED  THE  BUR- 
DEN OF  PROOF  ON  THE  ISSUE  THAT  HE  AND 
HIS  WIFE,  MILDRED  P.  BRONSON  WERE  BONA 
FIDE  PARTNERS  IN  THE  PARKDALE  LUMBER 
COMPANY. 

It  was  said  by  our  Supreme  Court  (Frankfurter 
specially  concurring)  in  the  leading  case  of  Culbert- 
son  vs.  Commission,  69  S.  Ct.  1210,337  U.  S.  733: 

"We  should  leave  no  doubt  in  the  mind  of 
the  Tax  Court,  of  Courts  of  Appeals,  of  the 
Treasury  and  of  the  bar  that  the  essential  hold- 
ing of  the  Tower  case  is  that  there  is  'no  rea- 
son' why  the  'general  rule'  by  which  the  exist- 
ence of  a  partnership  is  determined  'should  not 
apply  in  tax  cases  where  the  Government  chal- 
lenges the  existence  of  a  partnership  for  tax 
purposes'." 

Culbertson  vs.  Commission  69  S.  Ct.  1210,  337 
U.  S.  733,  at  page  1220. 

It  would  appear  therefore  that  if  the  facts  of 
the  present  case  indicate  the  existence  of  a  partner- 
ship under  the  general  rules,  that  is  sufficient  to 
sustain  any  burden  of  proof  cast  on  plaintiff. 

In  discussing  this  question,  it  must  be  noted  that 
this  was  not  a  case  of  "bringing  in"  to  an  existing 
business  a  family  member  for  the  purpose  of  dilut- 
ing or  reducing  the  income  to  a  single  family  mem- 
ber without  changing  the  economic  status  of  the 
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family  group,  but  rather  the  parties  to  the  partner- 
ship of  Parkdale  Lumber  Company,  Oreg.  Ltd.  en- 
tered into  the  partnership  arrangement  prior  to  the 
conduct  of  any  business.  There  is  no  evidence  to 
the  contrary.  The  certified  copies  of  the  articles  are 
on  file  (Exhibits  No.  25  and  26  and  23.  This  is  the 
uncontradicted  testimony  of  the  parties  (Tr.  Plain- 
tiff Tr.  p.  46-77). 

The  facts  of  this  case  are  likewise  distinguish- 
able from  the  usual  situation  in  that  in  this  case 
the  partners  were  not  all  members  of  the  same 
family  or  family  group. 

It  must  therefore  be  assumed  that  if  there  is  no 
evidence  to  the  contrar^^  that  the  plaintiff  has  car- 
ried any  burden  of  proof  required  to  establish  the 
existence  of  a  bona  fide  partnership. 

It  should  also  be  pointed  out  that  once  plaintiff 
has  proved  such  an  ordinarily  valid  partnership 
arrangement,  he  has  sustained  his  burden  and  the 
burden  of  proving  to  the  contrary  or  of  going  for- 
ward should  rest  with  the  Commissioner. 

The  definition  of  a  partnership  is  set  forth  in 
Section  79-201,  Oregon  Compiled  Laws  Annotated  as 
follows: 
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"A  partnership  is  defined  as  an  association 
of  two  or  more  persons  to  carry  on  as  co- 
owners  a  business  for  profit." 

And  this  is  a  generally  accepted  definition. 

Section  79-705,  Oregon  Compiled  Laws  Anno- 
tated states: 

"Either  a  husband  or  wife  may  become  and 
be  either  a  general  or  limited  partner  with  his 
or  her  spouse  and  other  members  either  as  gen- 
eral or  limited  partners.  A  limited  partnership 
may  carr^^  on  any  business  not  prohibited  by 
the  laws  of  the  State  of  Oregon." 

It  must  therefore  be  assumed  that  Parkdale 
Lumber  Company  was  a  valid  limited  Oregon  Lim- 
ited partnership,  there  being  no  evidence  to  the 
contrary  and  if  there  is  no  special  concept  of  a 
partnership  for  tax  purposes,  then  this  partnership 
was  valid  for  tax  purposes  as  well  as  other  pur- 
poses. 

If  the  parties  intended  to  join  together  for  the 
carrying  on  of  a  common  enterprise  and  sharing 
in  the  profits  and  losses,  then  this  partnership  is 
valid  for  all  purposes. 

The  fact  that  they  did  so  intend  is  found  in  the 
evidence  by  the  testimony  of  the  parties  and  by 
the  documentary  evidence. 
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Documentary  evidence: 

Articles  of  Limited  Partnership  (Exh.  No.  25 

and  26). 
State  Report — Unemployment  Compensation 

(Exh.  No.  27). 
Copy  of  Social  Security  Tax  Return   (Exh. 

No.  28). 
Copy  of  Insurance  Policy  and  Endorsement 

(Exh.  No.  23  and  24). 
Original  Timber  Sale  Agreements  with  U.  S. 

Forest  Service  and  bond  (Exh.  No.  41  and 

42). 
Company  Books  (Exh.  No.  43). 
Partnership  Income  Tax  returns   (Exh.  No. 

104  and  107). 

The  testimony  of  the  parties: 

Charles  D.  Bronson,  Tr.  p.  45  and  46. 

A.  "There  was  just  the  four  of  us  in  the  whole 
thing." 

Q.  "Can  you  state  whether  or  not  there  were 
any  discussions  as  to  your  conversations  with  Mr. 
Martin,  between  the  other  partners?" 

A.  "Oh,  yes.  There  were  discussions  as  to 
whether  we  could  form  this  limited  partnership  or 
a  corporation,  just  how  to  start." 

Carey  Martin  Tr.  p.  71. 

A.    ".  .  .  It  wasn't  even  discussed;  but  they  had 
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the  corporation  which  liad  two  activities,  of  which 
Mr.  and  Mrs.  Roles  had  been  active  in  one  of  them 
and  managed  it  and  been  there,  and  Mr.  and  Mrs. 
Bronson  on  the  other.  Now^  they  had  both  con- 
tracted to  buy  another  different  operation  (Park- 
dale  Lumber  Co.)  .  .  ." 

Richard  Roles  Tr.  p.  123. 

A.  "The  agreement  was  that  we  would  all  go  in 
as  partners  and  divide  this  Parkdale  up  equally 
between  all." 

There  is  no  direct  evidence  to  the  contrary. 

Therefore  to  hold  to  the  contrary  \vould  be  to 
substitute  the  judgment  of  the  Commissioner  for 
that  of  the  parties. 

This  means  that  the  Commissioner  must  have 
determined  that  Mr.  and  Mrs.  Roles  and  Mr.  Bron- 
son did  not  intend  to  have  Mrs.  Bronson  as  a 
partner. 

In  other  words,  the  Commissioner's  judgment  is 
being  substituted  for  that  of  the  people  outside  of 
the  Bronson  family. 

It  is  sufficient  for  tax  and  other  purposes  if  the 
judgment  of  the  parties  is  that  a  partner  add  to  the 
partnership  in  any  manner  whatsoever. 
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This  reasoning  was  supported  by  one  court  in 
the  following  language. 

"We  can  not  subscribe  to  a  doctrine  which 
would  say  a  person  is  not  needed  in  a  partner- 
ship. The  people  in  the  partnership  may  be 
the  sole  judge  of  what  they  need  and  outsiders 
may  not  say  what  is  needed  .  .  . 

"We  all  know^  there  are  such  partners  as 
must  be  respected  as  silent  partners  not  known 
to  anybody.  There  are  limited  partners. 

"Persons  in  partnership  have  a  right  to 
choose  their  business  associates  and  if  such 
person  so  chosen  contributes  to  that  partner- 
ship either  in  stability,  money,  capital,  services, 
advice  or  what  not,  so  that  it  is  a  real  and 
actual  benefit  or  contribution,  then  it  comes 
within  the  dominatiing  dimension  of  the  Inter- 
nal Revenue  Act  which  relates  to  this  matter 
as  Congress  intended  that  it  should."  J.  L.  Hair 
et  ux.  V.  Arnold;  C.  B.  Christie  et  ux.  v.  Arnold; 
Grover  Ballington  et  ux  v.  Arnold,  501  U.S.T.C. 
Par.  9255. 

"If  upon  a  consideration  of  all  the  facts,  it  is 
found  that  the  partners  joined  together  in  good 
faith  to  conduct  a  business,  (the  partners)  hav- 
ing agreed  that  the  services  or  capital  to  be 
contributed  presently  by  each  is  of  such  value 
to  the  partnership  that  the  contributor  should 
participate  in  the  distribution  of  profits,  that 
is  sufficient.  The  Tower  case  DID  NOT  PUR- 
PORT TO  SUBSTITUTE  ITS  JUDGMENT  FOR 
THAT  OF  THE  PARTIES,  it  simply  furnished 
some  guides  to  the  determination  of  their  true 
intent."  Culbertson  vs.  Commissioner  (Supra, 
on  page  1215)  (Parenthesis  and  italics  ours). 
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The  partners  of  Parkdale  Lumber  Compan^^ 
Oreg.  Ltd.  became  acquainted  in  1935  when  they 
organized  Warrenton  Shingle  Company,  a  corpora- 
tion. All  parties  lived  near  the  site  of  that  com- 
pany's mill  and  "lived  with"  its  operation.  The  two 
families  later  separated  to  operate  another  shingle 
mill. 

The  original  mill  was  destroyed  by  fire  and  the 
parties  then  discussed  the  purchase  of  another 
shingle  mill  or  other  investment  and  after  consid- 
erable time  and  discussion,  they  then  decided  to 
purchase  a  lumber  mill  at  Parkdale,  Oregon. 

The  original  payment  came  from  individual 
funds  of  the  parties  and  the  agreement  was  signed 
in  the  name  of  the  corporation  until  such  time  as 
the  formal  organization  of  the  Parkdale  Lumber 
Co.,  partnership  was  completed.  All  opening  en-  | 
tries  were  made  in  the  name  of  the  partnership 
before  operation  was  commenced.  The  original 
down  payment  was  $10,000.00  and  the  partnership 
articles  disclose  capital  contributions  of  $2,500.00 
(one  fourth  of  the  original  contribution  which  was 
to  be  equal). 

The  Court  said  in: 

Lawton  et  al  vs.  Commission:   164  F.  2d  380, 
385  quoted  in  Cooke  vs.  Glen  (78  F.  Supp. 
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519  (a),  528  Affirmed.  Glen  vs.  Cooke  (177 
F.  2d  201). 

"It  would  be  strange  also  if  in  such  a  coordi- 
nated famil}^  activity,  policies  involving  man- 
agement sales  and  expansion  were  not  discus- 
sed and  decisions  made  at  the  family  fireside." 

B.  THE  COMMISSIONER  OF  INTERNAL 
REVENUE  ERRED  IN  TAXING  TO  PLAINTIFF 
ONE-HALF  OF  THE  INCOME  FROM  THE  PARK- 
DALE  LUMBER  COMPANY  FOR  THE  TAXABLE 
YEARS  HEREIN  INVOLVED. 

Since  the  partners  of  Parkdale  Lumber  Com- 
pany intended  to  become  partners  in  Parkdale 
Lumber  Company,  Oreg.  Ltd.  and  did  enter  into  an 
agreement  therefor,  the  taxation  of  more  than  one- 
fourth  of  the  Parkdale  income  to  plaintiff  was 
erroneous. 

In  the  Culbertson  case  (Frankfurter  specially 
concurring)   (Supra),  at  page  1220,  it  was  said: 

"In  plain  English  if  an  arrangement  among 
men  is  not  an  arrangement  which  puts  them 
in  the  same  business  boat,  then  they  can  not 
get  into  the  same  boat  merely  to  seek  the  bene- 
fits of  Section  181  and  182.  But  if  they  are  in 
the  same  business  boat,  although  they  may 
have   varying   rewards   and   varied   respective 
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responsibilities,  they  do  not  cease  to  be  in  it 
when  the  tax  collector  appears." 

C.  THE  COMMISSIONER  ERRED  IN  TAXING 
TO  PLAINTIFF  THE  AMOUNTS  OF  MONEY  PAID 
TO  MILDRED  P.  BRONSON  DURING  THE  TAX- 
ABLE YEARS  HERE  INVOLVED  (1945  and  1946 
only)  BY  THE  ASHBAUGH  WOOD  SHINGLES 
AND  SHAKES  BECAUSE  IT  DID  NOT  REPRE- 
SENT INCOME  OF  PLAINTIFF  ASSIGNED  BY 
HIM  TO  HIS  WIFE. 

Plaintiff  contends  that  the  court's  conclusion  is 
clearly  erroneous  and  contrary  to  the  evidence  and 
the  law,  as  plaintiff  did  not  at  any  time  have  any 
interest  in  or  control  over  the  management  or  in- 
come from  the  venture  known  as  Ashbaugh  Wood 
Shingles  and  Shakes. 

The  Commissioner  contends,  and  the  Court 
finds  that  this  income  is  the  income  of  the  plaintiff. 

Yet  the  plaintiff  had  never  at  any  time  had  any 
interest  financially  in  this  partnership.  It  was  cre- 
ated as  the  idea  of  one  Morgan  Stark  and  his  attor- 
ney, Mr.  Frank  Belcher,  an  attorney  of  Los  Angeles, 
California;  it  was  an  agreement  between  these  par- 
ties in  California  and  the  wife  of  plaintiff  and  the 
wife  of  his  business  associate,  Mr.  Roles. 
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This  was  also  an  entirely  new  business  venture, 
without  knowledge  of  the  future  profits,  if  any,  it 
would  produce,  and  without  management  or  right 
of  management  by  plaintiff. 

The  profits  which  w^ere  distributed  were  profits 
from  the  sale  of  shingles  in  the  Los  Angeles  area 
and  these  profits  were  not  due  in  anj^  respect  to 
the  efforts  of  Mr.  Bronson.  There  is  no  evidence  to 
the  contrary. 

Warrenton  Shingle  Company  had  been  selling 
shingles  to  Ashbaugh  Wood  Shingles  and  Shakes 
while  owned  by  Mr.  Ashbaugh.  When  Mr.  Ash- 
baugh sold  his  business  to  Beverly  Roofing  Com- 
pany who  assumed  the  same  name,  "Ashbaugh 
Wood  Shingles  and  Shakes,"  the  Warrenton 
Shingle  Company  continued  to  sell  shingles  to  that 
company  as  before  until  it  failed  to  pay  for  a  ship- 
ment of  shingles;  therefor  it  refused  to  ship  more 
until  payment  had  been  made. 

It  has  been  repeatedly  held  that  where  a  bus- 
iness is  entirely  separate  and  distinct  from  a  con- 
trolled corporation,  the  income  of  a  partnership 
(family)  is  not  taxable  to  the  corporation,  and  in 
fact,  in  the  case  of  John  L.  Denning  &  Co.  Inc.  vs. 
Commissioner  180  F.  2d  288)  the  husband  was  the 
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controlling  stockholder  of  a  corporation,  but  was 
not  a  member  of  a  family  partnership  composed 
of  wife,  daughter  and  son  who  purchased  broom 
corn  and  supplies  from  the  same  sources  as  the 
corporation  and  sold  to  the  same  customers.  The 
wife  and  son  contributed  their  own  capital  and  the 
husband  and  wife  loaned  money  to  the  daughter  to 
invest  in  the  business. 

The  Court  of  Appeals  for  the  10th  Circuit  held 
the  corporation  was  not  taxable  on  the  income  of 
the  family  partnership. 

To  the  same  effect,  see  Twin  Oaks  Co.  vs.  Com- 
missioner (183  F.  2d  385,  Ninth  Circuit)  w^here  this 
court  held  that  the  Tax  Court  was  in  error  in  hold- 
ing that  the  partial  dissolution  of  a  corporation 
with  transfer  of  its  assets  to  a  family  partnership 
was  a  sham  to  reallocate  income  (equivalent  to 
assignment)  and  was  therefore  taxable  on  the  part- 
nership income. 

Even  if  the  capital  of  the  Ashbaugh  partnership 
had  been  contributed  by  plaintiff  and  he  had  relin-  | 
quished  control  of  his  capital  and  income,  the  in- 
come could  not  be  taxed  to  him.  Bein  14  TC  1144, 
Vance  14  TC  1168. 
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To  so  hold  would  be  to  hold  that  a  husband  may 
be  taxed  on  the  income  from  a  partnership  in 
which  his  wife  is  a  member  merely  by  virtue  of  the 
family  relationship. 

The  husband  here  had  no  right  to  control,  made 
no  investment,  no  contributions  of  services,  w^as 
never  a  formal  member,  never  intended  to  be  a 
member  formally  or  otherwise,  shared  none  of  the 
partnership  income,  nor  any  of  its  liability. 

The  plaintiff  having  nothing  of  value  to  assign, 
he  can  not  be  taxed  as  an  assignor  of  income  which 
may  or  may  not  be  produced  from  a  partnership 
of  which  he  was  not  a  member. 

There  is  no  basis  in  law  or  fact  for  the  con- 
clusion reached  by  the  Trial  Court  or  by  the  Com- 
missioner. 

If  a  partnership  is  recognized  as  valid,  then  the 
Commissioner  has  no  authority  to  reallocate  the 
income  other  than  as  agreed  by  the  parties.  Sol  M. 
Fleck,  8  TC  945. 

The  validity  of  the  Ashbaugh  Wood  Shingles 
and  Shakes  partnership  is  conceded  by  the  Govern- 
ment in  the  deposition  of  Morgan  Stark  (Ex.  No. 
129,  p.  36)  when  Mr.  Winter  states: 
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"We  are  not  questioning  the  legality  of  your 
arrangements  with  the  wives  of  Mr.  Roles  and 
Mr.  Bronson.  You  have  a  perfect  right  to  enter 
into  an  agreement  with  them." 

II. 

The  findings  of  fact,  and  any  conclusions  or 
judgments  based  thereon  are  erroneous  in  that: 

A.  PLAINTIFF'S  WIFE,  MILDRED  P.  BRON- 
SON, CONTRIBUTED  CAPITAL  DIRECTLY  TO 
THE  PARKDALE  LUMBER  COMPANY,  (Finding 
No.  2,  Tr.  p.  10). 

The  evidence  discloses  that  a  contribution  of 
capital  to  the  Parkdale  Lumber  Company  partner- 
ship was  made  by  each  of  the  partners  thereto  con- 
trary to  the  finding. 

The  uncontradicted  evidence  discloses  that 
Parkdale  Lumber  Company  was  purchased  by  the 
paj^ment  to  the  sellers  of  $10,000.00  as  earnest 
monej^ 

This  money  was  paid  by  the  check  of  Warren- 
ton  Shingle  Company  (whose  stockholders  w^ere 
plaintiff  and  R.  C.  Roles)  from  funds  of  that  com- 
pany on  hand  at  the  time  its  original  mill  was  com- 
pletely destroyed  by  fire  and  in  whose  operation 
the  stockholders  and  their  wives  had  taken  a  very 
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active  part.  The  certificate  of  limited  partnership 
recites  that  the  two  limited  partners,  Mrs.  Roles  and 
plaintiff,  had  contributed  $2,500.00  each. 

Since  we  know  that  Mrs.  Roles  was  not  a  stock- 
holder in  Warrenton  Shingle  Company  and  had  no 
legal  right  to  anj^  part  of  the  fund  used  for  the 
down  payment,  it  must  appear  that  a  gift  of  this 
capital  was  made  to  Mrs.  Roles  by  Warrenton 
Shingle  Company,  and  likewise,  since  the  testimony 
disclosed  that  contributions  were  to  be  equal 
(Charles  D.  Bronson,  Tr.  p.  78),  Mrs.  Bronson's 
came  from  the  same  source. 

Thus  the  original  capital,  while  coming  nom- 
inally from  the  Warrenton  corporation,  was  $10,- 
000.00  divided  four  ways  or  $2,500.00  by  each 
partner. 

The  balance  of  the  purchase  price  was  paid 
from  the  profits  of  the  business  except  for  an  addi- 
tional $10,000.00  paid  from  the  account  of  Mr. 
Bronson  and  Mr.  Roles.  These  funds  were  treated 
as  a  loan. 

"Court:  Did  the  Parkdale  Lumber  Company 
ever  pay  back  in  money  to  the  Warrenton 
Shingle  Company? 

"A.  Yes,  the  Parkdale  Lumber  Company 
paid  it  back  once,  but  we  got  a  little  on  the  bad 
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side  at  Parkdale  and  then  took  it  back  again." 
(Tr.  p.  111). 

Tlie  case  of  Apt  vs.  Birmingham,  89  Fed.  Sup. 

361,  contains  an  excellent  summary  of  the  various 

holdings  concerning  "gift  capital." 

It  has  been  repeatedly  held  that  the  amount  con- 
tributed as  capital,  and  income  therefrom,  may  be 
considered  the  property  of  the  donee  for  tax  as 
well  as  general  purposes. 

Culbertson  vs.  Commissioner  69  S.  Ct.  1270, 

337  U.  S.  733. 
Apt  vs.  Birmingham  89  F.  Sup.  361. 
Kent  vs.  Commissioner  170  Fed.  131. 
Huff  vs.  Glen  85  F.  Sup.  386. 
Graber  vs.  Commissioner  171  F.  2nd  32. 
Willard  vs.  U.  S.  89  F.  Sup.  972. 

In  Apt  vs.  Birmingham,  quoting  Richardson  vs. 

Smith,  102  F.  2d  697,  125  ALR  774,  it  was  said: 

"The  donor's  mere  belief,  however  well 
founded,  that  donee  will  permit  him  to  control 
the  subject  matter  of  the  gift  and  his  purpose 
to  do  so  are  not  sufficient  in  themselves  to  ren- 
der the  gift  invalid  or  sham." 

In  the  present  case  the  capital  investment  made 

was  not  under  control  of  the  donor  but  under  the 

control   of   the  remaining  three  partners  and   in 

addition  was  subject  to  the  rights  of  creditors  as  to 

Mrs.  Bronson's  share  along  with  any  other  capital 


I 


29 

contributions  from   loans  or  otlierwise   since  slie 
was  a  general  partner  in  the  business. 

That  there  was  a  gift  intended  is  further  shown 
b}^  the  letters  from  Mr.  Martin  referring  to  gifts. 
(Tr.  p.  55  and  56.) 

The  Supreme  Court  held  in  the  case  of  Culbert- 
son  vs.  Commissioner,  supra,  page  1216,  "that  facts 
may  indicate  on  the  contrary  that  the  amount  con- 
tributed and  the  income  therefrom  should  be  con- 
sidered the  property  of  the  donee  for  tax  as  well 
as  general  law  purposes." 

In  Cooke  vs.  Glen  (78  F.  Sup.  519,  530)  it  was 
said,  "Although  the  capital  contribution  of  Elva 
Cooke  to  Broadway  Chevrolet  originated  with  her 
husband  V.  V.  Cooke,  the  amount  borrowed  was 
contributed  to  a  new  venture  in  the  same  propor- 
tion as  V.  V.  Cooke,  Almond  Cooke  and  Jenny 
Cooke,  the  other  partners,  and  in  that  proportion 
Elva  Cooke  is  liable  for  Federal  Income  Taxes  at- 
tributable to  her  one-fourth  interest.  (Emphasis 
ours.) 

B.  PLAINTIFFS  WIFE  MADE  A  CONTRI- 
BUTION OF  SERVICES  TO  PARKDALE  LUMBER 
COMPANY: 

The  evidence  discloses  that  Mildred  P.  Bronson 
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did  contribute  services  to  the  Parkdale  LumlDer 
Company,  Oreg.  Ltd.  partnership,  contrary  to  the 
finding. 

"Services"  by  a  partner  are  anything  of  value 
IN  THE  JUDGMENT  OF  THE  PARTIES.  (Culbert- 
son  vs.  Commissioner,  supra,  at  page  1215.) 

In  tliis  case,  Mrs.  Bronson  lived  and  maintained 
the  residence  which  was  also  used  as  an  office  on 
the  mill-site,  she  handled  the  telephone  matters  and 
was  in  charge  while  plaintiff  was  aw^ay.  She  se- 
cured employees  for  the  mill  and  generally  did 
each  and  everything  necessary  to  help  it  along 
whenever  called  upon. 

In  addition  she  entered  into  the  business  discus- 
sions at  the  house  and  entertained  the  mill  custom- 
ers, and  foremost,  she  was  at  the  mill  site  and 
familiar  with  the  employees  in  the  event  of  injury 
or  casualty  to  Mr.  Bronson,  which  was  of  real  and 
substantial  interest  to  Mr.  and  Mrs.  Roles. 

Perhaps  the  most  significant  contribution  to  the 
partnership  at  its  inception  (which  is  the  time 
w^hen  the  taxable  interests  of  the  partners  are  de- 
termined for  tax  purposes)  is  that  she  provided  the 
necessary  stability  to  the  partnership.    Where  Mr. 
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Bronson's  liability  as  a  limited  partner  was  limited 
to  $2,500.00,  she  had  unlimited  liability  as  a  gen- 
eral partner.  (See  Twin  Oaks  Co.  vs.  Commissioner, 
supra.) 

She  signed  the  timber  purchase  contracts  with 
the  United  States  Government  long  before  this  part- 
nership was  questioned  and  thereafter  became  lia- 
ble on  a  bond  for  performance  of  such  a  contract. 

It  has  previously  been  pointed  out  that  "it 
would  be  strange  also  if  in  so  coordinated  a  family 
activity,  policies  involving  management,  sales  and 
expansion  were  not  discussed  and  decisions  made 
at  the  family  fireside."  (Cooke  vs.  Glen,  supra 
quoting  Lawton  vs.  Commissioner.) 

That  this  had  been  a  policy  among  these  part- 
ners is  shown  by  the  fact  that  although  Warrenton 
Shingle  Company  was  legally  a  corporation  for  lia- 
bility reasons,  its  growth  and  development  were 
the  combined  work,  effort  and  discussion  of  each 
of  the  Parkdale  partners  who  had  long  treated 
Warrenton  Shingle  as  a  partnership  among  them- 
selves. 

C.  PLAINTIFF  THROUGH  HIS  CONTRIBU- 
TION OF  CAPITAL  AND  THROUGH  HIS  MAN- 
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AGEMENT  OF  THE  PARKDALE  LUMBER  COM- 
PANY WAS  ENTITLED  ONLY  TO  ONE-FOURTH 
OF  THE  INCOME  OF  THE  PARKDALE  LUMBER 
COMPANY. 

Plaintiff  through  his  contribution  of  capital  and 
through  his  management  of  Parkdale  Lumber 
Company  ACTUALLY  created  the  right  to  receive 
and  enjoy  only  one-half  of  the  income  therefrom 
taxed  to  plaintiff,  amounting  to  one-fourth  of  the 
income  of  Parkdale  Lumber  Company,  Oreg.  Ltd., 
contrary  to  the  finding. 

The  fmding  of  fact  as  written  is  a  conclusion 
and  is  unsupported  by  the  evidence. 

It  has  been  repeatedly  held  that  the  RIGHT  TO 
RECEIVE  and  control  the  income  from  the  part- 
nership and  not  the  actual  control  is  the  determin- 
ing factor.  (Funai  vs.  Commissioner  181  F.  2d  896.) 

There  is  no  evidence  in  the  present  case  to  show 
that  the  right  to  control  the  disputed  one-fourth 
share  of  the  income  was  in  plaintiff  and  not  in 
Mildred  P.  Bronson. 

The  uncontradicted  testimony  of  the  parties 
that  Mildred  Bronson  had  the  right  to  control  one- 
fourth  of  the  income  is  supported  by  the  fact  that. 
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Mildred  P.  Bronson  did  actually  receive  and  de- 
posit one-fourth  of  the  partnership  distribution 
and  did  pay  a  tax  based  thereon  before  this  matter 
was  ever  questioned  by  the  Commissioner. 

Helvering  vs.  Hoist  61  St.  Ct.  144. 
Apt  vs.  Birmingham  89  Fed.  Sup.  361. 
Funai  vs.  Commissioner  (18  IF  2d  890). 

In  the  Funai  case  it  was  said  at  page  894: 

"There  is  no  rule  of  law  that  requires  the 
recipient  of  money  to  spend  it  before  it  can  be 
classified  as  income.  The  right  to  control  funds 
and  not  the  exercise  of  that  right  is  the  valid 
factor."    (Italics  ours.) 

I  In  the  present  case,  plaintiff  had  effectively  dis- 
posed of  his  interest  in  any  capital  contribution  of 
the  parties  and  hence  his  right  to  control  the  same. 
Legally,  moralh%  and  intentionally,  he  acquired 
only  a  one-fourth  interest  in  the  concern. 

If  the  parties  join  together  in  the  conduct  of 
business  and  agree  that  the  services  or  capital  to 
be  contributed  by  each  are  of  value  to  the  partner- 
ship, that  is  sufficient.  The  government  will  not  be 
permitted  to  submit  its  judgment  for  that  of  the 
parties.  Culbertson  vs.  Comm.  Supra,  page  1215. 

i 

In  the  present  case,  the  judgment  of  Richard 
and  Janet  Roles  and  plaintiff  was  that  the  services 
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of  Mildred  P.  Bronson  were  of  value  to  the  partner- 
ship, and  they  willingly  accepted  her  as  a  member 
of  the  partnership. 

Services  need  not  be  clerical,  manual  or  phys- 
ical, but  may  be  in  the  nature  of  business  discus- 
sions of  policy  around  the  family  fireside  or  at  any 
other  place.  Cooke  vs.  Glen,  Supra. 

Persons  in  partnership  have  a  right  to  choose 
their  business  associates  and  if  such  person  con- 
tributes in  stability  or  any  other  manner  in  the 
judgment  of  the  partners,  that  should  be  sufficient. 
Culbertson  vs.  Commissioner,  (Supra);  Hair, 
Chester,  Ballington  vs.  Arnold,  (501  USTC  par. 
9255). 

Here  there  is  no  evidence  that  would  allow  the 
Commissioner  to  substitute  his  judgment  for  that 
of  the  other  three  partners  in  this  respect. 

D.  PLAINTIFF  ACTUALLY  RECEIVED  OR 
ACTUALLY  CONTROLLED  AND  TREATED  AS 
HIS  OWN  ONLY  ONE-FOURTH  OF  THE  INCOME 
OF  THE  PARKDALE  LUMBER  COMPANY 
TAXED,  FOR  FEDERAL  INCOME  TAX  PUR- 
POSES TO  HIM. 

Plaintiff  did  not  actually  receive  or  control  and 
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treat  as  his  own  all  of  the  one-half  of  the  income 
of  Parkdale  Lumber  Company,  Oreg.  Ltd.  taxed 
for  federal  income  tax  purposes  to  him,  contrary 
to  the  finding. 

The  evidence  discloses  that  the  distributions  of 
income  from  Parkdale  Lumber  was  distributed  by 
individual  checks  to  each  of  the  members  of  the 
partnership  in  like  amounts  and  that  the  checks 
when  so  deposited  were  placed  in  the  only  per- 
sonal account  maintained  by  plaintiff  and  his  wife 
which  was  jointly  controlled. 

Drawings  from  this  account  were  made  by  both 
plaintiff  and  defendant,  and  it  should  be  pointed 
out  that  there  is  no  showing  that  plaintiff  ever  with- 
drew from  that  account  more  than  his  share  of  the 
deposits  made  by  him  thereto,  on  which  he  had 
reported  and  paid  income  taxes. 

We  have  previously  discussed  in  the  last  pre- 
ceding specification  the  question  of  ownership 
from  right  to  control. 

E.  THE  PARTNERSHIP  ARRANGEMENT 
KNOWN  AS  THE  PARKDALE  LUMBER  COM- 
PANY MADE  A  SUBSTANTIAL  CHANGE  IN  THE 
ECONOMIC  RELATIONSHIP  OF  PLAINTIFF  AND 
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HIS  WIFE:  HE  DID  NOT  CONTINUE  TO  EARN 
AND  PRODUCE  THE  INCOME  TAXED  TO  HIM 
AND  DID  NOT  CONTROL  ITS  USE  AND  DIS- 
POSITION. 

The  evidence  discloses  that  the  economic  re- 
lationship of  plaintiff  and  his  wife  was  changed 
as  a  result  of  the  formation  of  Parkdale  Lumber 
Co.  and  that  plaintiff  did  not  continue  to  earn  and 
produce  the  income  taxed  to  him  and  control  its 
use  and  disposition,  contrary  to  the  finding. 

The  fallacy  in  proposed  finding  No.  6  is  that 
at  the  inception  or  formation  of  Parkdale  Lum- 
ber Company,  Oreg.  Ltd.  there  was  no  economic 
relationship  to  income  which  could  be  the  subject 
of  change,  since  at  that  time  there  was  no  income. 

At  the  inception,  the  economic  relationship  of 
plaintiff  and  his  wife  was  changed,  however,  by 
the  exposure  of  their  assets  to  the  hazards  of  the 
Parkdale  Lumber  Company  operations  or  liabili- 
ties which  at  that  time  consisted  of  the  balance  due 
on  the  purchase  price  of  the  mill  and  whatever 
additional  indebtedness  might  be  created  by  the 
action  of  the  other  partners  in  connection  with  the 
operation.  Twin  Oaks  Co.  vs.  Commissioner  (183 
Fed.  385,  387). 
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It  should  be  apparent  that  this  finding  has  no 
relation  to  the  question  presented  since  at  the 
formation  there  was  no  income  wliich  could  be  the 
subject  of  economic  changes. 

It  should  be  pointed  out  that  in  every  case  where 
a  member  of  a  family  is  a  partner  in  a  business 
that  there  is  no  change  in  the  economic  relation- 
ship of  the  family  as  to  income  even  if  the  wife 
is  the  controlling  and  dominent  influence  in  the 
partnership  and  had  invested  all  of  the  capital. 

Plaintiff  could  not  continue  to  produce  income 
of  tlie  Parkdale  business  since  neither  he  nor  any 
other  member  of  the  partnership  had  produced  any 
income  when  the  partnership  was  formed. 

This  finding  seeems  to  indicate  the  misconcep- 
tion of  the  court  concerning  the  fundamental  ques- 
tion of  intent  to  form  a  partnership. 

This  finding  was  undoubtedly  taken  from  the 
case  of  Commissioner  vs.  Tower,  148  F.  2d  388, 
where  a  husband  gave  his  wife  an  interest  in  an 
I  existing  business  and  where  wife  did  not  share  in 
I  the  distribution,  it  was  held  that  there  was  no 
I  change  in  the  economic  relationship  of  the  family 
jto  income  by  virtue  of  the  transfer.   That  was  the 
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typical  tax  avoidance  family  partnership  arrange- 
ment where  the  husband  CONTINUED  as  he  had 
done  before  to  earn  the  income  and  to  control  dis- 
tribution of  its  profits.  This  has  no  relationship 
to  the  present  case  factually  or  legally. 

The  Supreme  Court  in  discussion  of  the  Tower 
case  in  the  later  case  of  Culbertson  vs.  Commis- 
sion, Supra,  stated  at  page  1215: 

"Unquestionably  a  court's  determination  that 
the  services  contributed  by  a  partner  are  not 
vital,  and  that  he  has  not  participated  in  man- 
agement and  control  of  the  business  or  con- 
tributed original  capital  has  the  effect  of  plac- 
ing a  heavy  burden  on  taxpayer  to  show  a  bona 
fide  intent  of  the  parties  to  join  together  as 
partners.  BUT  SUCH  A  DETERMINATION  IS 
NOT  CONCLUSIVE  AND  THAT  IS  THE  VICE 
IN  THE  "TESTS"  ADOPTED  BY  THE  TAX 
COURT.  IT  ASSUMES  THERE  IS  NO  HONEST 
DIFFERENCE  OF  OPINION  AS  TO  WHETHER 
THE  SERVICES  OR  CAPITAL  ARE  OF  SUFFI- 
CIENT IMPORTANCE  TO  JUSTIFY  HIS  IN- 
CLUSION IN  THE  PARTNERSHIP."  (Em- 
phasis ours.) 

This  assessment  was  made  long  before  the  de- 
cision in  the  case  of  Culbertson  vs.  Commissioner 
but  after  the  Tower  case. 

In  the  present  case,  we  are  determining  the 
question  from  the  standpoint  of  four  people  not 
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members  of  the  same  family  but  of  two  families. 

F.  MILDRED  P.  BRONSON  DID  INFLUENCE 
THE  CONDUCT  OF  THE  BUSINESS  OF  THE 
PARK DALE  LUMBER  COMPANY  AND  EX- 
ERCISED VOICE  AND  CONTROL  OF  THE  DIS- 
TRIBUTION OF  THE  INCOME  OF  THE  BUSI- 
NESS. 

The  evidence  discloses  that  Mildred  Bronson 
did  influence  the  conduct  of  the  business  of  Park- 
dale  Lumber  Company,  Oreg,  Ltd.,  and  did  exer- 
cise voice  and  control  of  the  distribution  of  the 
income  of  the  business,  contrarj^  to  the  finding. 

The  only  evidence   in   the  case   indicates  that 
Mildred  P.  Bronson  took  an  active  part  in  the  gen- 
eral discussions  of  the  business  problems,  lived  at 
I  the  site  of  the  operation,  her  home  was  used  for 
I  its  office,  signed  documents  relating  to  its  purchase 
'of  timber  from  the  Forest  Service  and  willingly 
agreed  to  be  a  general  partner  in  the  business.  She 
I  was  called  upon  to  hire  employees  and  to  know  the 
'personnel  of  the  mill.    She  had  been  continuously 
tconsulted  concerning  the  desirability  of  purchas- 
iing  the  mill  and  other  investments  and  had  dis- 
jcussed  over  the  previous  years  each  of  the  opera- 
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tions  of  the  previous  business.  She  did  not  live  in 
the  penthouse  in  the  city  but  in  the  woods  at  the 
mill  site  where  the  business  discussions  took  place. 

There  is  no  evidence  that  she  did  not  so  parti- 
cipate and  no  evidence  to  support  the  conclusions 
that  she  failed  to  influence  the  conduct  of  that 
business,  and  no  evidence  that  she  failed  to  exer- 
cise any  voice  or  control  over  the  distribution  of 
the  income.  The  facts  prove  she  did  along  with 
the  other  partners  receive  the  income  at  irregular 
distribution  dates. 

G.  PLAINTIFF  AND  R.  C.  ROLES  DID  NOT 
ACTUALLY  CONTROL  AND  DOMINATE  THE 
BUSINESS  OF  THE  PARKDALE  LUMBER  COM- 
PANY. 

No  evidence  supports  the  conclusion  contained 
in  the  findings  of  fact  to  the  contrary. 

Mr.  Bronson  took  an  active  part  in  the  manage- 
ment of  Parkdale  Lumber  Company,  as  did  Mr. 
Roles,  but  all  of  the  evidence  is  to  the  effect  that 
all  four  partners  met  frequently,  personally  and 
by  telephone,  to  discuss  business  affairs. 

There  is  no  evidence  from  which  it  can  be  said 
that  "we  apportion  the  control  and  domination  to 
Mr.  Roles  and  plaintiff." 
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We  assume,  but  not  without  some  doubt  that 
the  male  is  or  believes  he  is  somewhat  more  domi- 
nant than  the  female,  but  we  find  no  proof  of  this 
in  the  evidence  of  this  case  nor  elsewhere,  nor  is 
this  fact  controlling.  (Apt.  vs.  Birmingham,  supra 
page  381.) 

The  fallacy  in  this  finding  is  apparent  when  we 
consider  that  a  partnership  in  the  conduct  of  its 
business  might  be  in  truth,  and  indeed  often  is, 
dominated  by  a  hired  employee.  The  fact,  if  true, 
has  no  relation  to  the  problem  at  hand  in  any 
event. 

Here  again  we  are  concerned  not  with  domina- 
tion but  with  the  right  to  dominate,  or  control, 
whether  exercised  or  not. 

The  parties  here  intended  the  consequence  of 
their  act  and  that  was  to  conduct  mutually  a  busi- 
ness for  profit. 

The  RIGHT  to  control  this  partnership  was 
vested  in  Mildred  Bronson  and  R.  C.  Roles  and  not 
in  the  limited  partners. 

H.  FROM  A  CONSIDERATION  OF  ALL  THE 
PLEADINGS  THE  PRE-TRIAL  ORDER  AND 
ALL  OF  THE  EVIDENCE  IN  THE  CASE  ORAL 
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AND  DOCUMENTARY,  INCLUDING  THE  PART- 
NERSHIP AGREEMENT,  THE  CONDUCT  OF  THE 
PARTIES  IN  THE  EXECUTION  OF  ITS  PROVI- 
SION, THEIR  STATEMENTS,  THE  TESTIMONY 
OF  ALL  THE  WITNESSES,  THE  RELATIONSHIP 
OF  THE  PARTIES,  THEIR  RESPECTIVE  ARILI- 
TIES  AND  CAPITAL  CONTRIRUTIONS,  THE  AC- 
TUAL CONTROL  OF  THE  INCOME  AND  THE 
PURPOSES  FOR  WHICH  IT  WAS  USED  AND  ALL 
OTHER  FACTS  AND  CIRCUMSTANCES  THROW- 
ING LIGHT  OR  TENDING  TO  SHOW  THE  TRUE 
INTENT  OF  THE  PARTIES  TO  THE  AGREE- 
MENT THAT  PLAINTIFF  AND  HIS  WIFE  DID 
INTEND  IN  GOOD  FAITH  AND  WITH  A  RUSI- 
NESS  PURPOSE  TO  JOIN  TOGETHER  AS  PART- 
NERS IN  THE  CONDUCT  OF  THE  BUSINESS  OF 
THE  PARKDALE  LUMBER  COMPANY. 

The  evidence  indicates  that  the  parties  them- 
selves did  intend  to  and  did  in  fact  enter  into  a 
bona  fide  partnership  for  a  business  purpose  in 
the  conduct  of  the  business  known  as  Parlcdale 
Lumber  Company,  Oreg.  Ltd.,  contrary  to  the  find- 
ing. 

To  conclude  that  the  parties  (the  finding  only 
refers  to  two  of  the  partners)   did  not  intend  to 
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form  a  partnership  from  the  facts  proven  by  the 
evidence  would  be  to  totally  disregard  the  testi- 
mony of  the  parties  comprising  the  partnership 
and  the  testimony  of  the  only  disinterested  wit- 
ness, and  all  of  the  documentary  evidence.  There 
were  no  witnesses  for  the  Government. 

The  testimony  of  the  parties  was  that  they  did 
intend  to  form  a  bona  fide  partnership.  It  seems 
so  irrefutable  as  to  be  a  matter  of  law  "that  a  per- 
son intended  the  natural  consequences  of  his  vol- 
untary acts."  This  is  made  a  presumption  under 
the  laws  of  the  State  of  Oregon  and  is  set  forth 
as  quoted  above  in  Oregon  Compiled  Laws  Anno- 
tated, Section  2-407  (2).  Their  being  no  evidence  to 
the  contrary  the  presumption  stands. 

All  of  the  parties  being  of  legal  age  and  com- 
petency executed  documents  by  which  the  partner- 
ship was  formed  and  caused  those  articles  to  be 
publicly  recorded  pursuant  to  law.  Their  insur- 
ance policy  was  so  worded  and  published;  their 
contracts  with  the  Government  bound  them  in  that 
capacity. 

It  is  difficult  to  see  how  the  Commissioner  un- 
der such  circumstances  can  arbitrarialy  state  "you 
did  not  intend  the  natural  consequence  of  your  act; 


44 

you  did  not  intend  to  form  a  partnership." 

This  matter  was  not  a  spur-of-the-moment  trans- 
action. The  partners  had  taken  several  months  to 
look  for  a  new  investment  after  the  disastrous  fire 
of  the  late  fall.  They  were  certainly  not  concerned 
with  a  transfer  of  interests  in  an  existing  business 
for  the  purpose  of  avoidance  of  taxes  at  that  point 
when  they  had  not  even  found  an  investment. 

Even  prior  to  consultation  with  Mr.  Martin 
whom  they  consulted  primarily  in  connection  with 
Workmen's  Compensation  Insurance,  they  decided 
on  the  formation  of  the  partnership  arrangement. 

Let  us  assume  that  at  this  point  (although  it  is 
contended  to  the  contrary)  that  the  sole  purpose  of 
choosing  this  form  of  business  entity  was  for  the 
express  and  only  purpose  of  reducing  or  minimiz- 
ing income  taxes  if  the  business  were  successful. 

All  decisions  respecting  this  question  recognize 
that  this  purpose  is  not  only  a  legitimate  but  a 
proper  motive  for  selecting  a  particular  type  of 
business  entity,  either  at  the  formation  or  even 
while  in  operation. 

(Commissioner  vs.  Tower,  Supra;  Vaughn  vs. 
Carey,  88  F.  Sup.  967.) 
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We  can  therefore  eliminate  tlie  tax  saving  mo- 
tive either  on  the  ground  that  it  is  proper  or  on  the 
ground  that  at  the  formation  of  a  new  business 
where  there  is  tlien  no  income,  there  can  l)e  no 
motive  to  save  taxes.  Certainly  it  would  not  reduce 
Mr.  and  Mrs.  Roles'  profit  to  have  Mrs.  Bronson 
as  a  partner  irrespective  of  taxes. 

If  the  sole  motive  therefore  is  not  to  minimize 
taxes  or  if  the  tax  saving  motive  is  proper,  then 
on  what  other  ground  can  the  Commissioner  de- 
termine that  there  is  no  intent  to  form  a  partner- 
ship. The  answer  to  this  question  is  that  the  Com- 
missioner has  no  other  ground  for  making  the 
challenge,  and  if  the  partnership  is  valid,  it  is  valid 
for  tax  purposes. 

The  partners  certainly  intended  to  form  a  part- 
nership and  entered  into  that  arrangement. 

The  closest  reported  case  factually  to  the  one 
at  present  where  the  question  was  raised  is  Cooke 
vs.  Glen,  Supra,  which  held  in  favor  of  the  tax- 
paper. 

I.  PLAINTIFF'S  WIFE  WAS  INCLUDED  IN 
THE  BUSINESS  CONDUCTED  AS  THE  PARK- 
DALE  LUMBER  COMPANY  AS  A  PARTNER  FOR 
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A    GENUINE    BUSINESS   PURPOSE.     SHE    WAS 
NOT  BROUGHT  INTO  THE  BUSINESS. 

The  finding  again  appears  to  disclose  the  mis- 
conception of  the  court  concerning  the  funda- 
mental question  of  intent  to  form  a  partnership. 

The  evidence  shows  that  no  partners  were 
"brought  into"  an  existing  business  but  this  was 
a  new  business  venture  in  which  all  of  the  parties 
were  interested  prior  to  starting  its  operation. 

Finding  numbered  10  assumes  a  bringing  in  "of 
a  partner  to  an  existing  business."  Such  an  as- 
sumption is  completelj^  unsupported  by  the  evi- 
dence. There  is  no  evidence  that  Parkdale  Lumber 
Compan}^  operated  even  a  short  period  of  time 
before  plaintiff's  wife  was  included  as  a  member 
of  the  partnership.  Plaintiff's  wife  was  a  member 
of  the  partnership  from  its  formation  and  prior 
to  its  operation. 

Mrs.  Bronson  was  made  an  original  partner  to 
provide  stability  through  general  liability  and  to 
protect  the  interest  of  the  other  partners  in  the 
event  of  a  casualty  to  her  husband  in  a  hazardous 
occupation,  and  to  be  familiar  with  the  operation 
and  advise  and  consult  in  its  conduct  and  opera- 
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tion.  She  was  not  "brought  in"  for  minimizing 
plaintiff's  income  taxes,  since  there  had  been  no 
income  from  this  source  at  the  time  the  partner- 
ship was  formed,  nor  was  she  ever  "brought  in." 
She  was  an  original  partner. 

It  should  be  remembered  that  if  Mrs.  Bronson 
was  "brought  into  the  partnership,"  it  would  be 
by  others  than  a  member  of  her  family.  For  a 
partner  can  not  be  made  a  partner  against  the 
will  of  the  others. 

J.  ASHBAUGH  WOOD  SHINGLES  AND 
SHAKES  WAS  NOT  ORGANIZED  TO  PERMIT 
PLAINTIFF  AND  R.  C.  ROLES  TO  AVOID  0.  P.  A. 
REGULATIONS.  THEIR  WIVES  WERE  MADE 
ACTUAL  PARTNERS  IN  THE  ENTERPRISE,  AND 
PLAINTIFF'S  WIFE  HAD  DOMINATION  AND 
CONTROL  OVER  THE  INCOME  ALLOCATED  TO 
HER. 

The  evidence  shows  that  the  plaintiff  had  no 
interest  in  the  Partnership  known  as  Ashbaugh 
Wood  Shingles  and  Shakes,  exercised  no  control 
thereover,  had  no  right  to  control  the  business  ac- 
tivities of  that  concern  and  could  not  be  taxed 
on  the  income  from  that  source. 
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As  has  been  previously  pointed  out,  when  a  per- 
son, even  where  he  had  a  previous  interest  in  a 
business,  divests  himself  of  that  interest,  so  that 
he  no  longer  has  the  right  to  control  the  activity 
thereof,  nor  the  investment  therein,  then  the  earn- 
ings or  income  therefrom  are  no  longer  taxable  to 
him. 

Since  he  has  nothing  to  assign,  he  can  not  be 
taxed  as  a  sham  assignor. 

Here  again  there  could  be  no  purpose  of  income 
tax  minimization  at  the  inception  of  the  contract 
since  at  that  time,  there  was  no  income  to  mini- 
mize from  this  source. 

The  Government  received  the  taxes  on  the  in- 
come derived  from  this  source  when  Mrs.  Bron- 
son  properly  reported  them  and  paid  a  tax  thereon. 

The  Government's  contention  appears  to  be 
that  this  was  actually  the  income  of  the  corpora- 
tion producing  the  shingles  sold  by  the  partner- 
ship, w. 

The  case  of  Twin  Oaks  Co.  vs.  Commissioner, 
Supra,  decided  by  this  court  holds  directly  contrary 
to  this  contention  on  far  weaker  facts  than  pre- 
sented here. 
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The  case  of  Fahnrich  vs.  Paulsen  (134  Ore.  247, 
293  Pac.  422)  holds  that  a  corporation  may  not 
become  a  partner. 

Here  the  Warrenton  Shingle  Company  had  re- 
fused to  ship  shingles  to  Mr.  Stark  because  their 
output  was  previously  sold,  but  they  were  willing 
to  and  did  ship  shingles  to  Ashbaugh  who  was  a 
long-standing  customer  of  theirs.  When  Ashbaugh 
sold  his  business,  the  corporation  continued  to  ship 
shingles  as  before.  The  corporation  did  not  change 
its  position  in  any  way.  The  idea  of  Mr.  Stark  to 
assure  his  supply  by  voluntarily  including  Mrs. 
Bronson  and  Mrs.  Roles  in  this  partnership  did  not 
change  the  position  of  Warrenton  Shingle  Com- 
pany in  any  way. 

It  was  of  obvious  advantage  to  Mr.  Stark  to  have 
Mrs.  Bronson  and  Mrs.  Roles  as  partial  beneficiaries 
of  the  income  from  his  business,  and  from  his 
deposition,  exhibit  129,  it  appears  that  he  consid- 
ered that  the  supply  of  shingles  would  at  least  be 
continued  to  him  on  the  same  basis  as  prior  if  he 
purchased  the  Ashbaugh  business. 

There  were  no  promises  made  to  him  concern- 
ing this  supply,  and  in  fact,  his  supply  was  termi- 
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nated  when  he  failed  to  pay  a  $3000.00  account  to 
the  Warren  ton  Corporation. 

Mr.  Bronson  certainly  contributed  nothing  to 
this  concern  toward  the  production  of  the  income, 
and  was  certainly  not  a  partner  therein  formally 
or  informally. 

For  taxation  purposes,  there  is  no  theory  on 
which  it  could  be  said  he  did  dominate  and  con- 
trol the  income  allocated  to  Mrs.  Bronson. 

She  received  all  of  the  checks  and  there  is  no 
showing  that  she  did  not  exercise  every  right  of 
ownership  and  control  incident  thereto. 

There  is  no  showing  that  plaintiff  ever  exer- 
cised any  control  or  domination  over  any  income 
from  this  source. 

We  again  call  attention  to  the  holdings  that 
when  a  person  or  a  corporation  effectively  divests 
itself  of  control  or  ownership  in  a  business,  the 
divestor  is  not  thereafter  taxable  on  the  income 
therefrom. 

So  that  even  were  we  to  assume  that  this  waS| 
the  income   of  the  corporation   as  contended   by 
defendant,  having  divested  itself  of  any  interest  or 
control  thereof,  the  corporation  or  its  stockholders 


51 

^voiild  not  be  taxable  on  the  income  therefrom. 
(Twin  Oaks  vs.  Commissioner,  Supra;  John  L.  Den- 
ying Co.  Inc.  vs.  Commissioner,  Supra.) 

CONCLUSION 

I. 

Plaintiff  contends  that  the  evidence  establishes 
he  following  essential  facts  as  to  Parkdale  Lum- 
3er  Company. 

1.  A  new  and  untried  business  venture. 

2.  A  legal  limited  partnership. 

3.  Contribution  of  capital  by  all  partners. 

4.  Contribution  of  services  by  all  partners. 

5.  Bona  fide  intent  to  form  a  partnership  by 
dl  partners. 

If  these  are  proven,  then  there  can  be  no  other 
judgment  than  in  plaintiff's  favor. 

There  appears  to  be  no  dispute  as  to  the  first 
two  of  the  above  facts. 

As  to  "contribution  of  capital"  the  court's  error 
appears  to  be  predicated  in  its  failure  to  consider 
the  fact  that  capital  may  be  acquired  by  gift  or 
loan.  The  court  held  that  Mrs.  Bronson  contributed 
Qo  capital.  Yet  the  evidence  supports  only  one  con- 
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elusion  —  that  she  did  eontribiite  $2500.00. 

As  to  eontribiition  of  serviees,  the  court's  error 
appears  to  be  predicated  on  its  failure  to  properly 
evaluate  "services." 

Services  need  not  be  manual,  clerical  or  physi- 
cal but  may  consist  of  advice,  stability,  consulta- 
tion or  any  other  things  which  is  IN  THE  JUDG- 
MENT OF  THE  PARTNERS,  of  value. 

There  can  be  no  other  conclusion  drawn  from 
the  evidence  than  that  services  were  contributed 
by  all  of  the  partners. 

As  to  intent  to  form  a  partnership,  there  is  no 
evidence  from  which  it  can  be  said  that  the  parties 
did  not  intend  to  form  the  partnership.  Every  act 
and  every  exhibit  shows  to  the  contrary. 

The  allocation  was  arbitrary  and  capricious 
and  plaintiff  is  entitled  to  a  refund  of  the  taxes 
paid  as  a  result  of  the  allocation  of  an  additional 
one-fourth  of  the  Parkdale  Lumber  Company, 
Oreg.  Ltd.  income  to  him  for  the  years  in  question. 
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Plaintiff  contends  that  the  evidence  establishes 
the  following  essential  facts  as  to  Ashbaugh  Wood: 
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Shingles  and  Shakes. 

1.  That  plaintiff  made  no  capital  investment  in 
that  concern. 

2.  That  plaintiff  contributed  no  services  to  that 
concern. 

3.  That  plaintiff  had  no  right  of  management 
or  control  of  the  policies  of  that  concern. 

4.  That  plaintiff  had  no  right  to  control  the  in- 
come from  that  concern. 

5.  That  plaintiff  had  no  legal,  or  equitable  or 
moral  interest  in  that  concern. 

These  facts  all  appear  not  to  be  in  dispute. 

The  court's  error  appears  to  be  in  a  failure  to 
understand  or  apply  the  law  relative  to  the  taxa- 
bility^ of  income  from  a  source  in  which  the  tax- 
payer in  no  way  participates. 

I§  The  Government's  contention  as  to  Ashbaugh 
is  the  direct  opposite  of  their  contention  as  to 
Parkdale. 

We  are  here  interested  only  in  the  question  of 
taxability  of  income. 

There  is  no  basis  for  taxing  income  to  the  plain- 
Itiff  from  this  source. 
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The  allocation  was  arbitrary  and  capricious 
and  plaintiff  is  entitled  to  a  refund  of  taxes  paid 
as  a  result  of  the  wrongful  allocation  of  the  income 
from  Ashbaugh  Wood  Shingles  and  Shakes  pre- 
viously reported  by  Mildred  Bronson. 

Respectfully  submitted, 

Warde  H.  Erwin 
Boyd,  Ferris  &  Erwin 
David  Pattullo 
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OPINION  BELOW 

The  pretrial  order  of  July  11,  1950  (R.  3-9),  the  oral 
opinion  of  the  District  Court  of  August  4,  1950  (R.  21), 
and  the  findings  of  fact  and  conclusions  of  law  of  No- 
vember 17,  1950  (R.  10-17),  are  not  reported. 


JURISDICTION 

This  appeal  involves  a  deficiency  in  federal  income 
taxes  of  Charles  D.  Bronson,  Jr.,  hereinafter  referred 
to  as  taxpayer,  for  1944,  1945,  and  1946  in  the  respective 
amounts  of  $9,678.23,  $10,488.93  and  $23,339.51  plus 
interest.  (R.  5.)  The  deficiencies  resulted  from  the 
Commissioner's  determination  that  amounts  received 
from  two  alleged  partnerships  reported  in  the  income 
tax  returns  of  taxpayer's  wife  should  be  taxed  to  him. 
The  deficiency  was  satisfied  in  part  by  applying  credits 
resulting  from  an  overassessment  of  income  of  tax- 
payer's wife  (R.  5-6)  and  in  part  by  payments  to  the 
Collector  and  to  the  former  Collector  of  Internal  Reve- 
nue for  the  District  of  Oregon.  (R.  3-4.)  Taxpayer  filed 
a  claim  for  refund  on  May  10,  1949,  which  was  dis- 
allowed by  the  Commissioner  of  Internal  Revenue  on 
December  19,  1949.  (R.  6.)  Within  the  time  provided 
in  Section  3772  of  the  Internal  Revenue  Code  and  on 
March  6,  1950,  taxpayer  filed  a  complaint  in  the  District 
Court  for  the  District  of  Oregon  for  the  recovery  of  the 
taxes  paid.  (R.  20.)  Jurisdiction  was  conferred  on  the 
District  Court  by  28  U.  S.  C,  Sections  1340  and  1346 
(a)(1).  Judgment  was  entered  in  favor  of  the  United 
States  and  of  the  Collector  on  November  17,  1950.  (R. 
18-19.)  Within  sixty  days  and  on  January  12,  1951, 
notice  of  appeal  was  filed.  (R.  19.)  Jurisdiction  is  con- 
ferred on  this  Court  by  28  U.  S.  C,  Section  1291. 
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QUESTIONS  PRESENTED 

1.  Where  taxpayer's  wife  contributed  no  services, 
capital  or  other  benefits  to  the  partnership  of  which 
taxpayer  was  copartner  and  no  facts  indicated  an  intent 
that  she  be  made  a  genuine  partner  for  business  reasons, 
did  the  District  Court  err  in  finding  that  taxpayer  and 
his  wife  were  not  bona  fide  partners  for  federal  income 
tax  purposes? 

2.  Where  taxpayer's  wife  entered  into  a  partnership 
with  a  customer  of  the  company  in  which  taxpayer  was 
co-owner  and  operator  for  the  sole  purpose  of  permitting 
taxpayer  to  avoid  OPA  Regulations  and  to  receive  more 
than  the  ceiling  price  for  products  sold  and  where  she 
contributed  no  capital  or  services  to  the  partnership, 
did  the  District  Court  err  in  concluding  that  the  income 
she  received  represented  income  of  the  taxpayer  assigned 
by  him  to  his  wife  and  taxable  to  him? 

STATUTES  AND  REGULATIONS  INVOLVED 

Internal  Revenue  Code: 

SEC.  11.  NORMAL  TAX  ON  INDIVIDUALS. 

There  shall  be  levied,  collected,  and  paid  for 
each  taxable  year  upon  the  net  income  of  every 
individual  a  *  '''  *  a  tax  *  *  *. 

(26  U.S.C.  1946  ed..  Sec.  11.) 

SEC.  22.  GROSS  INCOME. 

(a)  General  Definition.  —  ''Gross  income"  in- 
cludes gains,  profits,  and  income  derived  from  sal- 
aries, wages,  or  compensation  for  personal  service 


*  *  *  of  whatever  kind  and  in  whatever  form  paid, 
or  from  professions,  vocations,  trades,  businesses, 
commerce,  or  sales,  or  dealings  in  property,  whether 
real  or  personal,  growing  out  of  the  ownership  or 
use  of  or  interest  in  such  property;  also  from  inter- 
est, rent,  dividends,  securities,  or  the  transaction  of 
any  business  carried  on  for  gain  or  profit,  or  gains 
or  profits  and  income  derived  from  any  source 
whatever.  *  *  * 

(26  U.S.C.  1946  ed..  Sec.  22.) 

SEC.  181.  PARTNERSHIP  NOT  TAXABLE. 

Individuals  carrying  on  business  in  partnership 
shall  be  liable  for  income  tax  only  in  their  individual 
capacity. 

(26  U.S.C.  1946  ed..  Sec.  181.) 

SEC.  182.  TAX  OF  PARTNERS. 

In  computing  the  net  income  of  each  partner, 
he  shall  include,  whether  or  not  distribution  is  made 
to  him — 

:{:        H<        H^        H<        ^ 

(c)  His  distributive  share  of  the  ordinary  net 
income  or  the  ordinary  net  loss  of  the  partnership, 
computed  as  provided  in  section  183  (b). 

(26  U.S.C.  1946  ed..  Sec.  182.) 

Treasury  Regulations   111,  promulgated  under  the  In- 
ternal Revenue  Code: 

SEC.  29.22 (a)-l.  What  included  in  gross  income. 
— Gross  income  includes  in  general  compensation 
for  personal  services,  business  income,  profits  from 
sales  of  and  dealings  in  property,  interest,  rent, 
dividends,  and  gains,  profits  and  income  derived 
from  any  source  whatever,  unless  exempt  from  tax 
by  law.  (See  sections  22(b)  and  116.)  In  general, 
income  is  the  gain  derived  from  capital,  from  labor, 
or  from  both  combined,  *  *  *. 


STATEMENT 

The  material  facts  as  disclosed  in  the  undisputed 
testimony  and  as  found  by  the  District  Court  may  be 
summarized  as  follows: 

Taxpayer  was  married  in  1933.  (R.  24.)  In  1935  he 
went  to  Warrenton,  Oregon,  and  constructed  a  shingle 
mill  operated  by  the  Warrenton  Shingle  Company,  the 
stock  for  this  company  being  subscribed  by  taxpayer, 
his  father,  and  Richard  C.  Roles.  (R.  25-26.)  Taxpay- 
er's wife  joined  him  there  three  or  four  months  later. 
(R.  30.)  The  stock  interests  of  taxpayer  and  of  Roles 
in  the  Warrenton  Company  are  identical.  (R.  28.)  The 
money  to  purchase  taxpayer's  stock  interest  came  from 
a  bank  account  he  and  his  father  had  together  and  a 
small  amount  from  the  operation  of  a  service  station 
taxpayer  had  operated  prior  to  moving  to  Warrenton. 
(R.  27.)  The  Warrenton  Company  purchased  a  mill  at 
Toledo  which  was  operated  by  Roles.  After  the  Warren- 
ton mill  burned  down  the  Warrenton  Company  pur- 
chased a  sawmill  at  Parkdale  for  a  total  amount  of 
$45,000  and  the  Parkdale  Lumber  Company  was  set  up 
as  a  limited  partnership  in  the  first  part  of  1944.  (R. 
40-42,  94.)  Of  the  purchase  money  for  Parkdale  $20,000 
was  paid  from  the  Warrenton  Shingle  Company  account 
and  from  the  Bronson  Log  account  before  the  saw  mill 
was  taken  over  in  1944  and  the  balance  was  paid  from 
profits  received  from  the  saw  mill.  (R.  40,  96,  97,  Exs. 
16,  17.) 


The  District  Court  found  that  taxpayer's  wife  con- 
tributed no  capital  directly  or  indirectly  through  any 
community  property  interest  or  otherwise,  that  she  made 
no  substantial  contribution  of  services  and  did  not  in 
any  substantial  manner  influence  the  conduct  of  the 
business  or  exercise  any  voice  or  control  of  the  distribu- 
tion of  the  income  from  the  Parkdale  Lumber  Company. 
It  found  that  taxpayer  and  Roles  actually  controlled 
and  dominated  the  business  of  the  Parkdale  Lumber 
Company  and  that  taxpayer,  through  his  contribution 
of  capital  and  through  his  management  of  the  Parkdale 
Lumber  Company,  actually  created  the  right  to  receive 
and  enjoy  all  of  the  income  therefrom  taxed  to  taxpayer 
amounting  to  one-half  of  the  income  and  actually  re- 
ceived or  controlled  and  treated  as  his  own  this  income. 
The  partnership  known  as  the  Parkdale  Lumber  Com- 
pany made  no  substantial  change  in  the  economic  rela- 
tion of  taxpayer  and  his  wife  since  he  continued  to  earn 
and  produce  the  income  taxed  to  him  and  controlled  its 
use  and  disposition  (R.  10-11.) 

Taxpayer  and  his  wife  did  not  intend  in  good  faith 
and  with  a  business  purpose  to  join  together  as  partners 
in  the  conduct  of  the  business  of  the  Parkdale  Lumber 
Company.  Taxpayer's  wife  was  not  brought  into  the 
business  as  a  partner  for  genuine  business  purposes  but 
principally  for  the  purpose  of  minimizing  taxpayer's  in- 
come taxes.  (R.  11-12.) 

Morgan  Stark,  one  of  the  partners  of  the  Beverly 
Roofing  Company  in  California,  was  unsuccessful  in 
trying  to  purchase  shingles  from  the  Warrenton  Shingle 


Company,  because  of  prior  commitments  to  others  in 
the  Los  Angeles  area.  Stark  proposed  to  take  taxpayer 
and  Roles  into  partnership  with  him  so  that  they  might 
share  in  the  profits  of  the  sale  of  shingles  by  Beverly. 
Inasmuch  as  the  Warrenton  Shingle  Company  was  at 
that  time  selling  its  entire  output  at  the  ceiling  price 
under  OPA  Regulations,  taxpayer  and  Roles  advised 
Stark  that  they  could  not  accept  a  higher  price.  After 
Beverly  had  purchased  the  business  of  Ashbaugh,  one 
of  the  customers  of  Warrenton  in  Los  Angeles,  the 
Ashbaugh  Shingles  and  Shakes  arrangement  was  entered 
into  on  or  about  August  3,  1945,  between  the  Beverly 
Roofing  Company,  taxpayer's  wife  and  the  wife  of  R.  C. 
Roles.  Under  the  terms  of  the  agreement  Beverly  man- 
|,  aged  and  operated  the  partnership,  furnished  its  capital 
and  neither  taxpayer's  wife  nor  Mrs.  Roles  was  to  as- 
sume personal  liability  from  its  operations.  The  two 
women  received  65  per  cent  of  the  profits  for  1945  and 
1946  and  50  per  cent  thereafter.  Ashbaugh  was  organ- 
ized to  permit  taxpayer  and  Roles  to  avoid  OPA  Regu- 
lations fixing  the  ceiling  price  for  shingles  sold  by  War- 
renton to  Beverly.  The  wives  were  made  nominal  part- 
ners because  it  would  have  been  obviously  illegal  for 
taxpayer  and  Roles  to  become  partners.  Taxpayer  was 
the  real  beneficiary  of  the  arrangement  and  taxpayer, 
not  his  wife,  had  dominion  and  control  over  the  income 
allocated  to  her.  This  arrangement  was  merely  an  as- 
signment of  income  by  the  taxpayer  to  his  wife.  Tax- 
payer's wife  made  no  contribution  of  capital  or  services 
to  the  Ashbaugh  partnership  nor  did  she  contribute  to 
the  production  of  its  income.    The  amounts  she  received 
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from  Ashbaugh  were  paid  to  her  solely  because  the  War- 
renton  ShiPxgle  Company,  owned  and  operated  by  tax- 
payer and  Roles,  was,  under  the  circumstances,  willing 
to  and  did  ship  a  substantial  part  of  its  output  of 
shingles  to  the  Beverly  Roofing  Company.  (R.  12-14.) 


SUMMARY  OF  ARGUMENT 

Taxpayer's  wife  was  not  a  bona  fide  partner  in  the 
Parkdale  Lumber  Company  for  federal  income  tax  pur- 
poses. None  of  the  capital  which  went  into  the  Parkdale 
mill  originated  with  her  directly  or  indirectly.  This 
money  came  partially  from  earnings  of  her  husband 
prior  to  their  marriage,  partially  from  his  subsequent 
earnings  in  the  Warrenton  Shingle  Company  in  which 
she  had  no  interest,  and  partially  out  of  the  profits  from 
the  Parkdale  mill  to  which  she  contributed  nothing. 
There  is  no  evidence  of  a  gift  by  taxpayer  to  his  wife 
either  of  an  interest  in  the  Parkdale  mill  or  of  property 
used  to  acquire  it.  Taxpayer's  wife  contributed  no 
services  either  in  connection  with  the  Warrenton  Shingle 
Company  or  the  Parkdale  mill  other  than  to  answer  the 
telephone  in  her  own  home  and  to  participate  in  family 
discussions.  Moreover,  she  was  not  qualified  to  take  an 
active  part  in  the  business.  No  business  purpose  was 
served  in  making  taxpayer's  wife  a  partner.  Instead, 
she  was  brought  into  the  business  principally  for  the 
purpose  of  minimizing  taxpayer's  income  taxes.  The 
fact  that  one  purpose  in  making  her  a  general  partner 
was  to  enable  taxpayer  to  avoid  personal  liability  in  a 
hazardous  enterprise  and  to  prevent  a  deficiency  judg- 


ment  against  his  assets  does  not  supply  the  necessary- 
business  purpose  for  a  bona  fide  partnership.  Since  the 
wife  had  no  assets  her  general  liability  gave  no  stability 
to  the  business.  Taxpayer  at  all  times  had  control  over 
the  business  and  over  the  income  from  it  and  his  wife 
did  not  substantially  influence  the  conduct  of  the  busi- 
ness or  exercise  any  voice  or  control  in  the  distribution 
of  income. 

Taxpayer's  wife  was  not  a  bona  fide  partner  in  the 
Ashbaugh  Wood  Shingles  and  Shakes  Company  for  fed- 
eral income  tax  purposes.  She  became  a  partner  in  this 
enterprise  of  a  customer  of  the  Warrenton  Company  of 
which  taxpayer  was  co-owner,  along  with  the  wife  of 
the  other  co-owner  for  the  purpose  of  avoiding  OPA 
Regulations  to  enable  taxpayer  to  receive  more  than 
the  ceiling  price  for  shingles  when  it  would  have  been 
obviously  illegal  for  him  to  have  become  a  partner.  She 
contributed  no  capital  or  services  to  the  partnership. 
The  arrangement  did  not  manifest  an  intent  in  good 
faith  and  with  a  business  purpose  to  join  together  as 
partners  in  the  conduct  of  a  business.  Although  tax- 
payer was  not  made  a  partner,  he  was  the  real  bene- 
ficiary of  the  arrangement,  and  his  efforts  contributed 
to  the  income  produced  by  it.  The  money  she  received 
was  merely  income  of  the  taxpayer  assigned  by  him  to 
his  wife,  and  such  amounts  were  properly  taxable  to 
him. 
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ARGUMENT 

I. 

The  Record  Fully  Supports  the  Determination  of 

the  District  Court  That  Taxpayer's  Wife  Was  Not 

a  Bona  Fide  Partner  in  the  Parkdale  Lumber 

Company  for  Federal  Income  Tax  Purposes. 

Under  the  provisions  of  Sections  181  and  182  of  the 
Internal  Revenue  Code,  supra,  partnerships  are  not  tax- 
able as  such  for  federal  income  tax  purposes  but  the  in- 
dividual members  are  taxable  upon  their  distributive 
share  of  the  partnership  income.  However,  the  pro- 
visions of  the  income  tax  statute  apply  only  to  bona 
fide  partnerships  which  have  a  genuine  business  purpose. 
Commissioner  v.  Culbertson,  337  U.S.  733.  Moreover 
the  validity  of  a  partnership  arrangement  under  state 
law  is  not  necessarily  controlling  for  federal  tax  law 
purposes.  Commissioner  v.  Tower,  327  U.S.  280;  Ander- 
son V.  Commissioner,  164  F.  2d  870  (C.  A.  7th),  certi- 
orari denied,  334  U.S.  819. 

The  first  question  presented  here  is  whether  tax- 
payer's wife  was  a  partner  in  the  Parkdale  Lumber 
Company  during  the  taxable  years  involved.  The  ma- 
terial evidentiary  facts  are  not  in  dispute. 

A.  Taxpayer's  wife  contributed  no  capital. 

The  record  shows  conclusively  that  taxpayer's  wife 
contributed  nothing  directly  or  indirectly  to  the  purchase 
of  the  Parkdale  mill  and  that  the  funds  used  for  this 
purchase  came  from  other  sources.    She  testified  that 
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at  the  time  of  her  marriage  in  1933  she  had  only  $100. 
(R.  137.)  At  that  time  taxpayer  had  approximately 
$10,000.  (R.  88.)  He  operated  a  service  station  and  put 
his  personal  earnings  into  a  bank  account  with  his 
father.  In  1935  taxpayer,  his  father  and  R.  C.  Roles 
formed  the  Warrenton  Shingle  Company  for  the  opera- 
tion of  a  shingle  mill  at  Warrenton,  Oregon.  (R.  25.) 
Taxpayer's  wife  was  not  a  stockholder  and  she  put  no 
money  into  the  Warrenton  business.  (R.  93.)  In  1944, 
after  the  mill  at  Warrenton  burned,  taxpayer  and  Roles 
bought  the  Parkdale  mill,  title  to  which  was  taken  in 
the  name  of  the  Warrenton  Shingle  Company.  (R.  39- 
41,  109.)  The  money  for  the  Parkdale  purchase  came 
partly  from  the  Warrenton  Shingle  Company,  partly 
from  funds  in  taxpayer's  log  account  made  up  of  his 
earnings  from  the  Warrenton  mill,  and  the  remainder 
out  of  profits  from  the  operation  of  Parkdale.  (R.  96-97.) 

The  Parkdale  partnership  was  set  up  as  a  limited 
partnership  with  taxpayer's  wife  and  R.  C.  Roles  desig- 
nated general  partners,  the  taxpayer  and  Mrs.  Roles 
being  designated  limited  partners.  The  agreement  pro- 
vided that  taxpayer  and  Mrs.  Roles  were  each  to  con- 
tribute $2,500  in  money  and  nothing  in  property.  It  was 
silent  as  to  any  contribution  on  the  part  of  taxpayer's 
wife.  (Exs.  25,  26.) 

There  is  nothing  in  the  record  from  which  a  gift  from 
taxpayer  to  his  wife  of  an  interest  in  Parkdale  can  be 
inferred  nor  did  taxpayer  claim  he  had  made  a  gift  to 
his  wife.  The  vague  references  in  the  testimony  of  Mr. 
Martin  with  respect  to  a  gift  tax  return  are  in  no  way 
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related  in  the  record  to  a  purported  gift  to  taxpayer's 
wife.  (R.  55-56.)  The  fact  that  a  down  payment  of 
$10,000  was  made  (R.  96)  and  that  four  persons  signed 
the  partnership  agreement  can  in  no  way  be  taken  to 
mean  that  each  was  expected  to  contribute  $2,500  or 
that  in  some  unexplained  manner  the  taxpayer  had 
made  a  gift  to  his  wife  of  such  amount.  The  theory  of 
a  gift  was  advanced  as  an  inference  for  the  first  time 
in  the  taxpayer's  brief  on  appeal.  (P.  27.)  It  is  not  up 
to  this  Court  to  make  suppositions  and  to  supply  miss- 
ing facts  not  in  the  record.  There  is  nothing  in  the  rec- 
ord to  indicate  that  taxpayer  at  any  time  divested  him- 
self of  dominion  and  control  over  any  property  interest 
in  Parkdale  or  in  property  that  went  into  the  purchase 
of  Parkdale  so  as  to  constitute  a  valid  gift  to  his  wife. 

Thus  none  of  the  money  that  went  into  the  Park- 
dale  mill  originated  with  taxpayer's  wife  directly  or 
indirectly.  She  had  no  interest  in  the  funds  that  came 
from  the  Warrenton  Company;  she  had  contributed 
nothing  to  the  bank  account  taxpayer  maintained  with 
his  father;  and  likewise  it  is  clear  she  had  no  part  in  the 
production  of  income  from  the  Parkdale  business  from 
which  the  remainder  of  the  funds  were  taken. 

B.  Taxpayer's  wife  contributed  no  services. 

The  partnership  agreement  did  not  specify  who  was 
to  operate  the  business.  (Exs.  25,  26.)  The  evidence  is 
clear,  however,  that  taxpayer  operated  the  Parkdale  mill 
(R.  97,  127)  and  that  his  wife  did  no  physical  work  or 
bookkeeping  in  connection  with  it.   She  had  three  young 
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children  to  care  for.  She  had  never  worked  since  her 
marriage  and  she  had  never  participated  in  the  opera- 
tions of  the  mill  at  Warrenton.  The  only  services  the 
record  shows  she  performed  in  connection  with  the  op- 
erations at  Parkdale  were  negligible,  such  as  answering 
the  telephone.  There  is  nothing  to  indicate  she  would 
have  been  qualified  to  act  as  a  true  partner.  On  the 
contrary,  she  appeared  totally  unfamiliar  with  business 
operations  in  general  and  with  details  of  the  lumber  and 
shingle  business.  There  is  nothing  to  indicate  that  tax- 
payer's wife  influenced  the  conduct  of  the  business  or 
exercised  any  voice  or  control  in  its  operations  even 
through  discussions  with  her  husband.  (R.  135-138.) 

It  is  believed  that  taxpayer  places  too  much  empha- 
sis on  the  fact  that  he  and  his  wife  discussed  business 
matters.  (Br.  20-21.)  If  discussions  between  husband 
and  wife  could  be  taken  to  be  participation  in  manage- 
ment and  control  of  a  business  the  wife  of  practically 
every  businessman  could  lay  claim  to  a  partnership 
status  for  tax  purposes. 

The  suggestion  appears  in  taxpayer's  brief  (pp.  30, 
46)  that  perhaps  the  most  significant  contribution  tax- 
payer's wife  made  was  that  she  provided  the  necessary 
stability  to  the  partnership.  It  is  difficult  to  conceive 
how  the  partnership  could  acquire  any  stability  through 
making  taxpayer's  wife  a  general  partner  subject  to  full 
personal  liability  when  she  had  no  money  or  property  of 
her  own  apart  from  that  of  her  husband.  Subjecting 
herself  to  such  liability  could  in  no  way  add  stability 
to  the  partnership  as  taxpayer  contends.    She  had  no 
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property  which  might  have  benefited  the  business  by  its 
availability  for  use  as  security  by  the  partnership  or  for 
paying  off  any  partnership  losses.  Her  only  resource 
appears  to  have  been  the  right  to  draw  on  the  taxpayer's 
bank  account.  Therefore,  the  contention  in  taxpayer's 
brief  (p.  46)  that  her  general  liability  would  provide 
stability  in  a  hazardous  occupation  is  of  no  significance. 

This  is  a  situation  where  careful  scrutiny  of  the 
transaction  between  members  of  the  family  indicates  an 
attempt  to  shift  the  tax  incidence  by  a  mere  surface 
change  in  ownership  without  disturbing  the  dominion 
and  control  of  the  taxpayer  over  the  property.  It  is  a 
mere  camouflage.  Commissioner  v.  Culbertson,  337  U.S. 
733,  746-747.  The  arrangement  was  without  substance 
and  amounted  only  to  an  attempted  allocation  of  one- 
half  of  taxpayer's  income  to  his  wife.  An  assignment  of 
income  flowing  from  the  personal  skill  and  services  of 
the  taxpayer  is  ineffective  for  tax  purposes.  The  court 
below  was  correct  in  finding  that  all  of  such  income 
should  be  taxed  to  the  taxpayer.  Commissioner  v. 
Tower,  327  U.S.  280;  Burnet  v.  Leininger,  285  U.S.  136; 
Lucas  V.  Earl,  281  U.S.  Ill;  Wilson  v.  Commissioner, 
161  F.  2d  556  (C.  A.  4th),  certiorari  denied,  332  U.S. 
769;  Grant  v.  Commissioner,  150  F.  2d  915  (C.  A. 
10th);  Earp  v.  Jones,  131  F.  2d  292  (C.  A.  10th),  cer- 
tiorari denied,  318  U.S.  764. 

Cases  from  other  circuits  on  which  taxpayer  relies 
are  all  distinguishable  on  their  facts.  For  example,  in 
the  case  of  Cooke  v.  Glenn,  78  F.  Supp.  519  (W.  D. 
Ky.),  affirmed,   177  F.   2d  201    (C.  A.  6th),  the  court 
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found  that  part  of  the  working  capital  of  the  business 
was  definitely  traceable  to  taxpayer's  wife.  The  cases 
of  Funai  v.  Commissioner,  181  F.  2d  890  (C.  A.  4th); 
John  L.  Denning  &>  Co.  v.  Commissioner,  180  F.  2d  288 
(C.  A.  10th),  and  Vaughan  v.  Carey,  88  F.  Supp.  967 
(N.  D.  Ohio),  are  likewise  distinguishable  inasmuch  as 
in  these  cases  the  courts  found  that  taxpayer's  wife  con- 
tributed both  capital  and  services  to  the  partnership. 

C.  The  Partnership  served  no  business  purpose. 

There  was  no  business  purpose  shown  for  including 
taxpayer's  wife  in  the  partnership.  The  business  was 
admittedly  set  up  as  a  limited  partnership  in  order  to 
protect  taxpayer  from  any  personal  liability  which 
might  result  from  the  operation  of  such  a  hazardous 
business,  to  prevent  a  deficiency  judgment  against  assets 
he  had  invested  in  apartment  houses  with  his  two 
brothers  and  his  father.  (R.  42,  54,  106.)  Such  a  pur- 
pose cannot  be  regarded  as  a  bona  fide  business  purpose 
from  the  standpoint  of  the  federal  tax  law.  The  situation 
is  analogous  to  that  in  Quon  v.  Commissioner,  165  F.  2d 
215  (C.  A.  9th),  certiorari  denied,  334  U.S.  845,  where 
this  Court  affirmed  the  Tax  Court's  decision  of  March 
28,  1947  (1947  P-H  T.  C.  Memorandum  Decisions,  par. 
47,077),  that  the  formation  of  a  partnership  to  avoid 
the  freezing  of  assets  does  not  serve  to  supply  a  business 
purpose  in  an  attempted  partnership  for  income  tax 
purposes.  As  the  Tax  Court  said  there  "it  is  not  the 
kind  of  business  purpose,  in  our  judgment,  which  is  in- 
dicative of  the  essential  intent  to  really  and  truly  join 
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together   for   the   purpose   of   carrying   on    business   as 
partners." 

The  case  of  Twin  Oaks  Co.  v.  Commissioner,  183  F. 
2d  385  (C.  A.  9th),  is  clearly  distinguishable  from  the 
instant  case  since  in  that  case  this  Court  found  com- 
plete good  faith  in  the  formation  of  the  partnership  with 
no  thought  or  intent  to  achieve  tax  avoidance.  More- 
over, all  members  of  the  partnership  there  were  subject 
to  unlimited  personal  liability.  There  was  no  subterfuge 
involved  as  there  obviously  is  in  the  instant  case. 

As  the  Supreme  Court  stated  in  Commissioner  v. 
Culbertson,  337  U.S.  733,  742,  the  question  in  each  part- 
nership case  is  whether,  considering  all  the  facts,  "the 
parties  in  good  faith  and  acting  with  a  business  purpose 
intended  to  join  together  in  the  present  conduct  of  the 
enterprise." 

The  case  of  Nordling  v.  Commissioner,  166  F.  2d  703 
(C.  A.  9th),  certiorari  denied,  335  U.S.  817,  involves 
many  of  the  same  factors  that  are  present  in  the  instant 
case.  The  wife  had  no  separate  property  and  furnished 
no  capital  or  services  to  the  business.  Her  credit  was 
not  relied  on  in  financing.  This  Court  held  there  was 
no  manifest  intention  that  she  have  a  real  ownership 
of  a  partnership  interest  and  concluded  that  she  was 
only  a  nominal  partner.  It  stated  (p.  704) :  *Tn  tax  mat- 
ters the  realities  of  a  transaction,  not  artificialities,  are 
given  effect."  See  also  Bloomfield  Ranch  v.  Commis- 
sioner, 167  F.  2d  586  (C.  A.  9th),  certiorari  denied,  335 
U.S.  820. 
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The  formal  execution  of  articles  of  partnership  is 
not  conclusive  of  the  existence  of  a  partnership  for  fed- 
eral tax  purposes  in  the  absence  of  an  intent  to  carry- 
on  business  as  true  partners.  As  the  Supreme  Court 
said  in  Commissioner  v.  Tower,  327  U.S.  280,  291,  "By 
the  simple  expedient  of  drawing  up  papers,  single  tax 
earnings  cannot  be  divided  into  two  tax  units  and  sur- 
taxes cannot  be  thus  avoided." 

The  arrangement  here  was  completely  lacking  in 
substance  and  the  evidence  disclosed  no  intent  that  the 
wife  have  a  real  ownership  of  the  partnership  interest. 
The  self-serving  statement  of  taxpayer's  co-partner  Mr. 
Roles  that  the  "agreement  was  that  we  would  all  go  in 
as  partners  and  divide  this  Parkdale  up  equally  between 
all"  (R.  123),  is  not  at  all  conclusive  as  to  the  parties' 
intent  to  make  taxpayer's  wife  a  partner.  The  record 
supports  the  court's  finding  (R.  12)  that  she  was 
brought  into  the  enterprise  not  as  a  partner  for  a  genu- 
ine business  purpose  but  rather  principally  for  the  pur- 
pose of  minimizing  taxpayer's  income  taxes.  (R.  46.) 
The  Court  must  look  at  the  actualities  of  the  transac- 
tion by  which  taxpayer  seeks  to  avoid  taxes  and  if  it 
finds  there  is  a  subterfuge  the  arrangement  may  be  dis- 
regarded for  tax  purposes.  Yiannias  v.  Commissioner, 
180  F.  2d  115  (C.  A.  8th).  Transactions  must  not  be 
mere  tax  dodging  devices  without  substance  or  business 
benefits.  Helvering  v.  Clifford,  309  U.S.  331;  Griiiiths 
V.  Commissioner,  308  U.S.  355;  Higgins  v.  Smith,  308 
U.S.  473;  Gregory  v.  Helvering,  293  U.S.  465. 
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The  amounts  distributed  to  taxpayer  and  his  wife 
from  the  Parkdale  operations  all  went  into  the  same 
joint  account.  (R.  100.)  Taxpayer  contributed  the  capi- 
tal (R.  96-97)  and  received,  controlled,  and  treated  as 
his  own  all  of  the  income  from  Parkdale.  (R.  10,  101- 
104.)  It  was  taxpayer  and  not  his  wife  who  created 
the  right  to  receive  and  enjoy  all  of  the  income. 

In  reiterating  the  principles  enunciated  by  it  in  the 
Tower  case,  supra,  the  Supreme  Court  in  Commissioner 
V.  Culbertson,  337  U.S.  733,  739-740,  stated: 

In  the  Tower  case  we  held  that  despite  the 
claimed  partnership,  the  evidence  fully  justified  the 
Tax  Court's  holding  that  the  husband,  through  his 
ownership  of  the  capital  and  his  management  of  the 
business,  actually  created  the  right  to  receive  and 
enjoy  the  benefit  of  the  income  and  was  thus  taxa- 
ble upon  that  entire  income  under  §§11  and  22(a). 
In  such  case,  other  members  of  the  partnership 
cannot  be  considered  "Individuals  carrying  on  busi- 
ness in  partnership"  and  thus  "liable  for  income  tax 
...  in  their  individual  capacity"  within  the  mean- 
ing of  §  181.  If  it  is  conceded  that  some  of  the 
partners  contributed  neither  capital  nor  services  to 
the  partnership  during  the  tax  years  in  question, 
as  the  Court  of  Appeals  was  apparently  willing  to 
do  in  the  present  case,  it  can  hardly  be  contended 
that  they  are  in  any  way  responsible  for  the  pro- 
duction of  income  during  those  years.  The  partner- 
ship sections  of  the  Code  are,  of  course,  geared  to 
the  sections  relating  to  taxation  of  individual  in- 
come, since  no  tax  is  imposed  upon  partnership 
income  as  such.  To  hold  that  "Individuals  carrying 
on  business  in  partnership"  include  persons  who 
contribute  nothing  during  the  tax  period  would 
violate  the  first  principle  of  income  taxation:  that 
income  must  be  taxed  to  him  who  earns  it. 
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As  the  District  Court  found,  from  all  the  facts  and 
circumstances  throwing  light  on  or  tending  to  show  the 
true  intent  of  the  parties  to  the  agreement,  taxpayer  and 
his  wife  did  not  intend,  in  good  faith  and  with  a  busi- 
ness purpose,  to  join  together  as  partners  in  the  con- 
duct of  the  Parkdale  enterprise.  (R.  11-12.)  We  submit 
that  the  District  Court  applied  the  correct  principles 
and  that  its  conclusion  is  fully  supported  by  the  record. 

n. 

The  Record  Fully  Supports  the  Determination  of 
the  District  Court  That  the  Arrangement  by  Which 
Taxpayer's  Wife  Received  Income  from  Ashbaugh 
Wood  Shingles  and  Shakes  Was  Merely  an  Assign- 
ment of  Income  by  Taxpayer  Who  Was 
the  Real  Beneficiary. 

The  District  Court  concluded  that  the  amounts  of 
money  paid  during  the  taxable  years  involved  to  tax- 
payer's wife  by  the  Ashbaugh  Wood  Shingles  and  Shakes 
Company  represented  income  of  the  taxpayer  assigned 
by  him  to  his  wife  and  that  such  amounts  were  properly 
taxed  to  the  taxpayer.  (R.  15.)  This  conclusion  is  fully 
supported  by  the  facts  in  the  record  disclosing  the  man- 
ner in  which  the  Ashbaugh  Company  was  set  up  and 
operated. 

Prior  to  the  formation  of  the  Ashbaugh  Company  in 
August,  1945,  Morgan  Stark  of  the  Beverly  Roofing 
Company  in  Los  Angeles  had  negotiated  with  Mr.  Roles 
in  an  attempt  to  buy  shingles  from  the  Warrenton  Com- 
pany.  (R.  128.)    It  was  difficult  to  get  shingles  at  that 
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time  on  account  of  existing  shortages  and  black  market 
operations.  (Ex.  129,  p.  7.)  When  Stark  was  unsuccess- 
ful in  obtaining  shingles  from  Warrenton  because  of 
prior  commitments  to  customers  in  the  Los  Angeles 
area,  one  of  which  was  Ashbaugh,  Stark  raised  the  ques- 
tion whether  he  could  get  shingles  from  Warrenton  if 
he  bought  out  Ashbaugh  but  again  received  no  satisfac- 
tory answer.  (Ex.  129,  pp.  11-13.)  Stark  then  proposed 
to  take  taxpayer  and  Roles  into  a  partnership  so  that 
they  might  share  the  profits  from  the  sale  of  shingles 
by  the  Beverly  Roofing  Company  but  they  advised  him 
they  could  not  accept  a  higher  price  than  the  ceiling 
price  set  under  Regulations  of  the  Office  of  Price  Ad- 
ministration. Taxpayer  was  evasive  in  his  testimony 
with  respect  to  this  offer  but  testified  that  he  and  Roles 
told  Stark  they  could  not  take  money  under  the  table 
at  more  than  OPA  prices.  (R.  13,  83.) 

After  making  tentative  arrangements  to  buy  out 
Ashbaugh,  Stark  returned  to  Oregon  and  asked  Mrs. 
Roles  and  taxpayer's  wife  whether  they  could  influence 
their  husbands  to  send  him  shingles  under  an  arrange- 
ment whereby  they  would  benefit  financially  and  they 
told  him  they  thought  that  could  be  arranged.  (Ex.  129, 
pp.  14-15.)  Stark  then  entered  into  the  Ashbaugh  Com- 
pany arrangement  with  taxpayer's  wife  and  Mrs.  Roles. 
This  agreement  was  signed  by  him  as  a  representative 
of  the  Beverly  Roofing  Company  as  party  of  the  first 
part  and  by  taxpayer's  wife  and  Mrs.  Roles  as  parties 
of  the  second  part.  (Ex.  123.)  Stark  stated  in  his  depo- 
sition that  if  there  had  not  been  an  inability  to  secure 
shingles  and  if  he  had  been  able  to  deal  directly  with 
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the  mill  he  would  not  have  entered  into  any  partnership 
and  that  the  only  way  to  get  shingles  at  that  time  was 
through  influence  to  make  it  worth  the  while  of  the 
mills  to  furnish  the  shingles.  (Ex.  129,  p.  34.)  The  fol- 
lowing colloquy  occurred  in  his  deposition  (Ex.  129, 
pp.  44-45): 

Q.  Then  the  sole  reason  for  taking  in  Mr.  Roles' 
and  Mr.  Bronston's  wives  was  to  get  shingles  from 
the  Warrenton  Shingle  Company? 

A.  Right. 

Q.  You  knew  you  could  get  the  shingles  from 
the  husbands  through  the  wives  and  you  knew  you 
could  not  take  the  husbands  into  partnership,  is 
that  right? 

A.  Right. 

Q.  And  if  you  could  have  taken  the  husbands 
into  partnership  there  would  have  been  no  necessity 
to  take  the  wives,  correct? 

A.  Right. 

Q.  If  you  could  have  gotten  the  shingles  without 
taking  anybody  into  partnership  you  would  have 
made  about  65%  more  wouldn't  you? 

A.  Probably,  yes. 

Q.  In  other  words  you  were  forced  to  form  this 
partnership  in  order  to  get  the  shingles  from  War- 
renton Shingle  Company,  correct? 

A.  That  is  absolutely  correct. 

Stark  admitted  it  would  have  been  illegal  to  have 
entered  into  a  partnership  with  taxpayer  and  Roles. 
(Ex.  129,  p.  70.)  It  is  clear  from  the  record  that  the 
District  Court  was  correct  in  finding  that  Ashbaugh  was 
organized  as  a  mere  subterfuge  to  permit  taxpayer  and 
Roles  to  avoid  OPA  Regulations  and  that  the  wives 
were  made  nominal  partners  in  the  enterprise  only  be- 
cause it  was  obviously  illegal  for  the  taxpayer  and  Roles 
to  enter  into  the  arrangement.  (R.  141.) 
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It  is  difficult  to  see  where  any  business  purpose  was 
served  by  including  taxpayer's  wife  as  a  partner.  She 
was  made  a  partner  so  that  she  would  influence  her 
husband  to  send  shingles  to  Beverly  when  it  would  have 
been  illegal  for  her  husband  to  be  a  partner  and  for  the 
purpose  of  enabling  taxpayer  to  get  a  higher  price  for 
shingles  than  was  permitted  under  OPA  Regulations. 
Such  an  arrangement  does  not  manifest  an  intent  in 
good  faith  and  with  a  business  purpose  to  join  together 
as  partners  in  the  conduct  of  a  business. 

Under  the  terms  of  the  Ashbaugh  agreement  the 
Beverly  Roofing  Company  was  to  manage  and  operate 
the  partnership  and  to  furnish  all  of  its  capital.  Tax- 
payer's wife  and  Mrs.  Roles  were  to  receive  65  per  cent 
of  the  profits  for  1945  and  1946  and  50  per  cent  of  the 
profits  thereafter.  (Ex.  123.)  Taxpayer's  wife  made  no 
contribution  of  capital  or  services  to  Ashbaugh.  (Ex. 
129,  p.  56.)  She  testified  the  only  thing  she  did  was  to 
endorse  the  checks  she  received  and  that  she  did  nothing 
in  a  business  way  for  the  firm  at  all.  (R.  134.)  Taxpayer 
testified  that  the  checks  his  wife  received  were  deposited 
in  the  joint  bank  account  with  him  on  which  both  could 
draw.  (R.  86.)    Mr.  Stark  testified  (Ex.  129,  p.  56): 

Q.  What  work  did  Mrs.  Bronson  do  to  your 
knowledge? 

A.  She  exerted  her  influence  on  her  husband  I 
suppose. 

Q.  You  suppose  that's  all  she  did? 

A.  Yes.  She  was  in  Parkdale  at  the  lumber  mill 
there. 

In  taxpayer's  brief  (p.  48)  it  is  stated  that  the  Gov- 
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ernment  is  contending  that  the  money  received  by  tax- 
payer's wife  was  actually  the  income  of  the  Warren  ton 
Company.  (Br.  48.)  There  is  nothing  in  the  record  to 
indicate  that  such  a  contention  has  ever  been  made  and 
it  is,  therefore,  unnecessary  to  discuss  the  point  raised 
as  to  whether  or  not  a  corporation  may  be  a  partner 
either  under  Oregon  law  or  for  federal  income  tax  pur- 
poses. 

The  argument  in  taxpayer's  brief  is  unsound  that  an 
individual  may  not  be  taxed  on  profits  earned  from 
property  which  he  neither  owns  nor  controls  (Br.  47-50.) 
The  courts  have  repeatedly  held  that  it  is  the  command 
of  the  taxpayer  over  the  income  which  is  the  concern 
of  the  tax  laws.  If  ownership  or  status  is  disguised  the 
taxing  authorities  may  look  through  the  disguise  to  the 
realities.  Nordling  v.  Commissioner,  166  F.  2d  703  (C. 
A.  9th),  certiorari  denied,  335  U.S.  817;  Yiannias  v. 
Commissioner,  180  F.  2d  115  (C.  A.  8th);  Semmler  v. 
Commissioner,  173  F.  2d  218  (C.  A.  6th);  Anderson 
V.  Commissioner,  164  F.  2d  870  (C.  A.  7th),  certiorari 
denied,  334  U.  S.  819;  Epps  v.  Commissioner,  164  F.  2d 
482  (C.  A.  6th) ;  Walker  v.  Commissioner,  decided  June 
28,  1946  (1946  P-H  T.  C.  Memorandum  Decisions,  par. 
46,159),  affirmed,  160  F.  2d  313  (C.  A.  3d). 

The  use  of  the  name  of  taxpayer's  wife  in  the  Ash- 
baugh  agreement  which  thus  serves  no  business  purpose 
should  not  be  permitted  to  reduce  the  tax  on  income 
from  the  business  operation  where  taxpayer  furnished 
the  consideration.  The  taxpayer  was  the  real  beneficiary 
of  the  arrangement  and  he,  not  his  wife,  had  dominion 
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and  control  over  the  income  allocated  to  her.  She  in  no 
way  contributed  to  the  production  of  the  income  of  Ash- 
baugh.  The  amounts  paid  to  her  were  paid  solely  be- 
cause the  Warrenton  Company  owned  and  operated  by 
taxpayer  was  willing  to  ship  a  substantial  part  of  its 
output  of  shingles  to  the  Beverly  Roofing  Company. 
(Ex.  129,  p.  34.)  The  evidence  clearly  supports  the  Dis- 
trict Court's  finding  that  the  money  paid  to  taxpayer's 
wife  by  the  Ashbaugh  Company  represented  income  of 
the  taxpayer  assigned  by  taxpayer  to  his  wife  and  that 
such  amounts  were  properly  taxable  to  him,  (R.  15.) 

m. 

The  Findings  of  the  District  Court  Are  Supported 
by  the  Record  and  Must  Be  Affirmed. 

The  findings  of  the  District  Court  with  respect  to 
both  partnership  arrangements  are  conclusive  inasmuch 
as  the  record  fully  supports  them.  The  taxpayer  failed 
to  show  that  these  findings  were  clearly  erroneous.  In 
the  absence  of  such  a  showing  and  where  the  findings 
are  supported  by  competent  probative  evidence  such 
findings  cannot  be  set  aside  by  this  Court.  Rule  52(a), 
Federal  Rules  of  Civil  Procedure.  Lerner  Stores  Corp  v. 
Lerner,  162  F.  2d  160  (C.  A.  9th) ;  Lincoln  Nat  Life  Ins. 
Co.  V.  Mathisen,  150  F.  2d  292  (C.  A.  9th);  Wingate  v. 
Bercut,  146  F.  2d  725  (C.  A.  9th). 
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CONCLUSION 

The  decision  of  t±ie  District  Court  was  correct  on 
both  issues  and  should  be  affirmed. 


Respectfully  submitted, 


Theron  Lamar  Caudle, 

Assistant  Attorney  General. 

Ellis  N.  Slack, 

Carolyn  R.  Just, 

Special  Assistants  to  the 
Attorney  General. 


Henry  L.  Hess, 

United  States  Attorney. 

Victor  E.  Harr, 

Assistant  United  States  Attorney. 
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L 
THE   RECORD   FAILS  TO   SUPPORT  A  DE- 
TERMINATION    THAT     PARKDALE     LUMBER 
COMPANY  WAS  NOT  A  BONAFIDE  PARTNER- 
SHIP FOR  TAX  PURPOSES. 


"There  is  no  special  concept  of  partnership  for 
tax  purposes  as  distinguished  from  general  law  pur- 
poses." Culbertson  vs.  Commissioner,  337  U.  S.  733. 
(Appellant's  Op.  Br.  p.  14.) 

If  the  Supreme  Court  meant  anything  by  its 
repition  of  this  fact  in  the  Culbertson  decision,  the 
Appellee's  brief  fails. 

The  position  of  Appellee  is  that  this  was  not  a 
bonafide  partnership  because  one  of  the  partners 
did  not  contribute  to  the  partnership  according  to 
some  standard  set  up  in  their  judgment. 

That  is  not  the  holding  in  the  Culbertson  case, 
but  quite  to  the  contrary. 

The  Culbertson  case  holds  that  it  is  the  judg- 
ment of  the  parties  and  not  the  judgment  of  the 
Commissioner  or  outsiders  which  determine  the 
bonafides  of  a  transaction,  and  if  the  parties  them- 
selves intended  to  form  a  partnership  for  the  con- 
duct of  a  business,  it  is  valid  for  tax  purposes  as 
well  as  general  law  purposes.  (Appellant's  Op.  Br. 
p.  19  and  21.) 

To  hold  that  the  partnership  in  question  was 
not  valid  for  tax  purposes  would  render  the  repeti- 


tion  of  this  principle  in  the  Culbertson  case  abso- 
lutely meaningless  unless  it  could  be  said  that  there 
was  obviously  no  intent  by  the  parties  themselves 
to  form  a  partnership  (in  this  case  four  parties). 

The  facts  of  this  case  do  not  so  indicate.  It  is 
not  the  case  of  an  existing  business  where  a  family 
member  is  "brought  into"  the  business  for  the  sole 
purposes  of  reducing  the  tax  to  the  party  conduct- 
ing said  business.  It  is  this  latter  scheme  that  the 
Commissioner  is  entitled  to  attack  but  certainly 
not  the  former. 

Appellee's  attempt  to  distinguish  the  case  of 
Twin  Oaks  Co.  vs.  Commissioner,  183  F.  2d  1385 
(CA9)  on  the  ground  that  the  court  found  com- 
plete good  faith  in  the  formation  of  that  partner- 
ship and  that  it  was  not  formed  for  tax  avoidance 
purposes  (Appellee's  Br.  p.  16). 

Where  is  that  good  faith  lacking  in  the  present 
case? 

The  partnership  was  not  formed  for  tax  avoid- 
ance purposes,  because  there  was  no  taxable  in- 
come to  avoid  when  the  partnership  was  formed. 


Appellees  carefully  avoid  discussion  of  this  in 
their  brief  but  attempt  to  avoid  the  effects  of  the 
Twin  Oaks  Co.  case  by  saying  there  was  no  subter- 
fuge found  in  that  case.  There  is  none  in  the 
present  case. 

Is  there  any  subterfuge  when  parties  before 
starting  the  business  operation  cause  the  articles 
of  partnership  to  be  publicly  recorded  in  the  coun- 
ty where  the  operation  is  to  be  carried  on  and  like- 
wise with  the  corporation  commissioner? 

By  what  fact  do  they  claim  subterfuge  and  what 
place  has  such  an  unsupported  inuendo  in  a  brief 
before  this  court? 

It  has  been  repeatedly  held  and  particularly  held 
in  the  Twin  Oaks  Co.  case  that  a  person  or  group  of 
persons  has  the  right  to  choose  any  form  or  entity 
of  doing  business. 

Appellant  takes  no  issue  with  appellee  concern- 
ing the  cases  cited  by  them  holding  that  a  mere 
paper  transaction  where  there  is  an  existing  busi- 
ness for  the  sole  purpose  of  minimizing  taxes  may 
be  inquired  into  concerning  the  actuality  of  such 
an  arrangement. 


That  was  the  rule  stated  in  the  cases  cited  by 
.ippellees  prior  to  the  Ciilberlson  decision.  ^Appel- 
lee's Br.  p.  14.) 

Commissioner  vs.  Tower,  327  U.  S.  280; 
Burnet  vs.  Leminger,  285  U.  S.  136; 
Lucas  vs.  Earl,  281  U.  S.  Ill; 
Wilson  vs.  Commissioner,  111  F.  2nd  556; 
Grant  vs.  Commissioner,  150  F.  2d  915; 
Earp  vs.  Jones,  131  F.  2d  292; 
Nordling  vs.  Commissioner,  166  F.  2d  703; 
Bloomfield  Ranch  vs.  Com.,  167  F.  2d  581. 

Some  of  the  cases  cited  above  are  not  in  point 
factually.  However  the  principle  has  been  estab- 
lished and  is  conceded,  but  that  principle  is  not  ap- 
plicable here. 

It  probably  is  also  the  rule  after  the  Culbertson 
decision,  although  considerable  doubt  has  been  cast 
on  the  prior  decisions  in  view  of  the  fact  that  the 
dissenting  opinions  in  the  Culbertson  case  treated 
that  holding  as  a  complete  reversal  of  Commissioner 
vs.  Tower. 

Yiannias  v.  Commissioner,  180  F.  2d  115. 

The  fact  that  the  circumstances  of  this  case  are 
directly  contrary  to  the  facts  of  the  typical  tax 
avoidance  cases  leaves  both  appellant  and  appellee* 
in  reliance  on  the  same  propositions  as  set  forth  in 
Culbertson  and  subsequent  decisions. 


If  the  taxpayer  here  had  been  operating  an 
existing  business  and  had  "brought  his  wife  into" 
that  business  without  in  any  way  changing  the 
operation,  the  decisions  relied  upon  by  appellee 
would  be  applicable. 

However,  we  have  not  an  existing  but  a  new 
business:  not  a  continuous  management  or  con- 
trol, but  a  new  management  and  control  of  four 
individuals:  not  a  continuity  of  income  but  no 
income  at  all  at  its  inception;  not  a  subterfuge  but 
a  new  business  enterprise  with  full  disclosure  of 
the  parties  and  their  interests,  not  an  existing  capi- 
tal contribution  but  four  capital  contributions;  not 
a  continuity  of  a  limited  or  general  liability,  but 
separate  and  distinct  limitations  and  creation  of 
liabilities.  These  are  the  factual  distinctions  relied 
upon  by  appellant. 

The  only  case  cited  by  appellees  in  their  brief 
decided  since  the  Culbertson  decision  was  Yiannias 
vs.  Commissioner,  180  F.  2d  115. 

This  case  involved  the  attempted  paper  transfer 
to  taxpayer's  wife  of  the  taxpayer's  total  interest 
in  his  business.  The  lessor  of  the  business  property 


refused  to  recognize  the  taxpayer's  wife  as  Lessee. 
One  of  the  partners  in  that  existing  business  ac- 
cepted her  as  a  partner  conditioned  on  the  fact 
that  the  taxpayer  would  continue  in  the  business 
and  that  no  change  in  its  operation  would  result 
therefrom.  Taxpayer's  wife  was  not  liable  for 
rents,  insurance,  taxes  or  any  other  liability. 

The  court  said: 

"If  it  could  be  held  that  this  assignment  as 
between  the  parties  had  the  effect  of  divesting 
petitioner  of  his  rights  or  liabilities  arising 
therefrom  it  would  not  necessarily  substitute 
petitioner's  wife  as  a  member  of  the  association 
or  partnership,  producing  the  income.  There 
was  no  new  agreement  or  association  —  the 
partnership  or  association  was  run  exactly  as 
before  the  assignment:  —  the  consent  of  Ma- 
clay  to  withdrawal  of  petitioner  was  with  the 
understanding  that  the  partnership  would  run 
exactly  as  before  without  any  real  change.  The 
wife  had  no  contact  with  her  alleged  asso- 
ciates." 

That  case  is  the  typical  tax  avoidance  arrange- 
ment to  which  we  have  referred  and  is  changed 
from  the  typical  situation  only  in  the  fact  that 
the  husband  attempted  (but  did  not  perfect)  a 
complete  divesture  of  his  interest  in  the  partner- 
ship. 
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Appellees  state  that  cases  cited  by  appellant 
(Appellee's  Br.  p.  14). 

Cooke  vs.  Glenn,  78  F.  Sup.  519,  177  F.  2d 

201; 
Funai  v.  Commissioner,  181  F.  2d  890; 
John  Denning  &  Co.  vs.  Commissioner,  180 

F.  2d  288; 
Vaughn  vs.  Carey,  88  F.  Supp.  967. 

which  cases  incidentally  are  all  cases  decided  after 

Culbertson  vs.  Commissioner,  are  distinguishable 

by  the  fact  that  the  court  found  capital,  services 

or  both  were  contributed  by  the  wife. 

Before  showing  that  the  facts  of  those  cases 
and  only  those  cases  are  controlling  in  the  present 
case,  we  should  point  out  that  the  capital  and  serv- 
ices test  were  definitely  overruled  as  exclusive  tests 
in  the  Culbertson  decisions  where  the  Supreme 
Court  said:  "That  is  the  vice  in  the  tests  adopted 
by  the  tax  Court." 

Appellant  points  out  that  John  Denning  &  Co. 
vs.  Commissioner  was  not  cited  in  appellant's  brief 
in  connection  with  the  Parkdale  transaction  and  is 
not  factually  applicable;  Funai  v.  Commissioner 
was  cited  for  the  proposition  that  it  is  the  right  to 
receive  income  and  not  the  exercise  of  that  right 


which  is  controlling  and  appellant  does  not  con- 
tend that  the  facts  in  that  case  are  controlling. 
Vaughn  vs.  Carey  is  cited  by  appellant  for  the 
proposition  that  the  choosing  of  a  particular  busi- 
ness entity  whether  for  tax  purposes  or  otherwise 
is  entirely  proper.  However,  since  Appellees  state 
that  Vaughn  v.  Carey  and  Cooke  vs.  Glen  are  de- 
cided on  a  finding  that  capital  of  the  business  was 
contributed,  it  should  be  pointed  out  that  the  capi- 
tal in  Cooke  vs.  Glen  from  the  wife  originated  with 
the  husband,  (Appellant's  Br.  p.  29).  When  the 
court  said,  "Although  the  capital  contribution  of 
Elva  Cooke  to  Broadway  Chevrolet  originated  with 
her  husband,  V.  V.  Cooke,  the  amount  borrowed 
was  contributed  to  a  new  venture  in  the  same  prop- 
portions  as  V.  V.  Cooke,  Almond  Cooke  and  Jen- 
nings Cooke,  the  other  partners,  and  in  that  pro- 
portion Elva  Cooke  is  liable  for  Federal  income 
taxes  attributable  to  her  one-fourth  interest.  And 
that  in  Vaughn  vs.  Carey,  the  wife  had,  prior  to  the 
formation  of  the  partnership,  transferred  her  stock 
in  an  unrelated  corporation  to  her  husband  and 
that  the  proceeds  of  the  sale  of  that  stock  later 
provided  the  capital  for  the  partnership. 


10 

If  counsel  for  appellees  now  concede  that  the 
findings  of  these  cases  are  correct  as  to  capital  and 
services,  we  should  then  point  out  that  the  capital 
and  services  performed  in  those  cases  were  no 
greater  than  in  the  present  case,  and  a  reversal  on 
those  authorities  is  indicated. 

It  was  held  in  Vaughn  v.  Carey  that  Mr.  Ramsey, 
one  of  the  partners  was  the  only  partner  actively 
engaged  in  running  the  business  on  a  day  to  day 
basis.  He  was  the  general  manager.  Mr.  Vaughn 
was  president  and  general  manager  of  another 
business,  and  Mrs.  Ramsey  and  Mrs.  Vaughn  both 
had  children  at  home.  Mr.  Vaughn  and  Mrs. 
Vaughn  and  Mrs.  Ramsey  would  meet  occasionally, 
however,  to  discuss  the  partnership  business.  In 
addition  there  was  testimony  of  a  third  party  that 
the  wives  did  not  attend  meetings  and  knew  noth- 
ing of  the  business.  As  to  "services"  in  Cooke  vs. 
Glen  the  partnership  agreement  placed  the  manage- 
ment in  one  partner  and  the  court  specifically  states 
that  no  physical  services  were  performed  by  the 
wives  of  the  other  partners. 

Since  appellant  failed  to  cite  this  case  of  Vaughn 
vs.  Carey  on  the  general  applicability  of  facts  to 
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the  present  case  in  his  opening  brief  and  since  the 
facts  are  almost  identical  with  the  present  facts, 
appellant  now  cites  this  case  along  with  Cooke  vs. 
Glen  to  the  court  as  general  authority  for  appel- 
lant's position. 

In  both  of  the  cases  last  above  referred  to,  there 
were  four  partners,  capital  originating  with  the 
husband,  a  complete  lack  of  ph^^sical  services  to  the 
partnership,  both  cases  were  decided  after  Culbert- 
son,  both  cases  were  cases  of  a  new  business  ven- 
ture and  are  factually  the  only  and  most  closely 
analagous  cases  to  the  facts  of  this  case  found  and 
cited  by  either  appellant  or  appellee. 

The  court  in  the  Vaughn  vs.  Carey  case  stated: 

"If  these  two  plaintiffs  previously  had  been 
engaged  in  an  exceedingly  profitable  enterprise 
and  in  order  to  avoid  higher  tax  brackets 
brough  their  wives  together  with  each  other  in- 
to nominal  partnership  with  no  genuine  parti- 
cipating interest  in  the  wives,  I  could  see  some 
basis  for  adjusting  of  income,  but  here  these 
parties  were  engaged  in  a  new  and  untried 
venture  at  the  inception  of  which  there  was  no 
assurance  whatever  that  here  would  be  any 
profit  or  tax  liability." 

"This  seems  to  me,  well  illustrates  the  court's 
position  that  there  could  have  been  no  purpose 
here,  and  I  hold  that  there  was  no  such  purpose 
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of  a  device  for  avoiding  or  saving  taxes  such  as 
is  claimed  by  the  government." 

Appellees  state  that  the  partnership  served  no 

business  purpose. 

Appellant  contends  however,  that  the  business 
purpose  referred  to  in  the  Culbertson  decision  is 
that  of  the  ordinary  definition  of  a  partnership  "to 
enter  into  a  business  for  profit." 

Such  a  "business  purpose"  has  no  relationship 
to  the  business  entity  chosen  for  the  conduct  of 
a  business. 

If  two  or  more  persons  join  together  for  the 
purpose  of  conducting  a  business  for  profit  that 
is  sufficient  to  form  a  partnership. 

Could  it  be  contended  that  a  corporation  is  in- 
valid merely  because  that  form  is  selected  to  pro- 
tect its  owners,  from  liability  or  for  any  other  rea- 
son. The  selection  of  this  form  of  enterprise  would 
serve  no  business  purpose  in  the  light  contended 
by  appellees,  for  a  business  could  be  operated  just 
as  effectively  as  an  association,  as  a  trust,  as  a 
partnership,  or  as  a  proprietorship.  If  persons 
choose  to  do  business  as  a  trust  or  a  corporation, 
the  form  of  business  entity  is  not  invalid  for  tax 


13 

purposes,  merely  because  the  same  business  could 
be  operated  in  some  other  form.  It  is  not  the  mere 
whim  of  the  Commissioner  that  determines  tax- 
ability of  an  entity. 

The  case  of  Qiion  vs.  Commisioner  (165  F.  2d 
215)  cited  by  appellees  in  support  of  their  state- 
ment was  a  case  involving  a  partnership  of  citizens 
some  of  whom  held  their  interests  in  effect  as 
trustees  for  non-citizen  relatives  in  order  to  pre- 
vent the  assets  of  the  aliens  from  being  seized  or 
frozen  in  time  of  war. 

The  attempt  to  apply  that  situation  to  the  pres- 
ent case  is  obviously  erroneous.  The  court  held 
that  the  attempt  to  prevent  freezing  of  funds  was 
not  a  business  reason  in  itself  where  it  was  for 
the  protection  of  property  unrelated  to  any  busi- 
ness purpose.  Here,  however,  taxpayer  had  an- 
other business  and  other  partners  that  it  was  neces- 
sary to  protect  and  hence,  if  this  is  applicable  at 
all,  there  was  a  definite  business  reason  for  choos- 
ing the  form  of  enterprise  that  was  selected  al- 
though it  was  not  appellant  alone  who  selected  the 
business  entity  but  three  other  parties. 
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In  the  Quon  case  the  court  states  that  the  limit- 
ed partners  were  included  as  mere  depositories  for 
a  purpose  other  than  one  connoting  a  true  partner- 
ship. While  here,  on  the  contrary,  we  have  a  pur- 
pose which  is  consistent  with,  and  only  with,  the 
intent  to  form  a  valid  partnership,  and  is  an  addi- 
tional reason  for  taxpayer's  wife  as  a  partner.  The 
Quon  case  was  again,  of  course,  decided  prior  to 
the  Culbertson  case. 

Appellees  state  (Br.  p.  13-14)  that  no  stability 
was  added  to  the  partnership  by  the  wife  being 
a  general  partner.  In  the  first  place  a  partnership 
is  stabilized  by  the  inclusion  of  any  morally  and 
financially  responsible  person  for  there  is  one  ad- 
ditional party  to  whom  creditors  may  look  for  pay- 
ment of  their  obligations.  Appellees  state  factually 
that  the  wife  of  appellant  had  no  assets.  Surely 
counsel  for  plaintiff  are  not  so  naive  as  to  believe 
that  the  joint  ownership  of  a  substantial  amount 
of  securities,  a  substantial  bank  account  and  real 
property  held  as  tenants  by  the  entireties  are  not 
assets  readily  available  to  creditors  of  the  partner- 
ship where  the  wife  is  a  general  partner. 

There  being  no  authority  to  the  contrary,  the 
matter  of  the  Parkdale  income  should  be  decided 
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on  the  current  principles  set  forth  in  the  follow- 
ing cases: 

Culbertson  vs.  Commissioner,  337  U.  S.  733; 
Vaughn  vs.  Carey,  88  F.  Sup.  967; 
Cooke  vs.  Glen,  78  F.  Sup.  p  619  A,  177  F.  2d 
201. 

II. 

THE  RECORD  FAILS  TO  SUPPORT  A  DE- 
TERMINATION THAT  INCOME  OF  ASHBAUGH 
WOOD  SHINGLE  AND  SHAKES  WAS  INCOME  OF 
TAXPAYER  ASSIGNED  TO  HIS  WIFE. 

The  question  to  be  decided  in  the  matter  of 
Ashbaugh  Shingles  and  Shakes  is  "who  is  taxable 
on  the  income  of  that  partnership  reported  b}^  tax- 
payer's wife?" 

We  do  not  intend  to  get  into  a  discussion  of 
matter  exteraneous  to  the  issue  of  taxation  of  in- 
come. It  is  sufficient  to  stale  that  the  legality  of  the 
Ashbaugh  partnership  is  admitted  by  Appellants 
(Deposition  of  Morgan  Stark,  p.  36,  Appellant's  Br. 
p.  26)  where  Mr.  Winter  states:  "We  are  not  ques- 
tioning the  legality  of  your  arrangements  with  the 
wives  of  Mr.  Roles  and  Mrs.  Bronson.  You  have  a 
perfect  right  to  enter  into  an  agreement  with  them." 
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This  court  {Twin  Oaks  Co.  vs.  Commissionepy 
as  well  as  other  courts  have  repeatedly  held  that 
where  a  taxpayer  has  divested  himself  of  or  does 
not  have  any  right  in  the  management  or  owner- 
ship of,  or  income  from  a  business  entity,  he  may 
not  be  taxed  on  the  income  therefrom. 

The  earnings  of  this  partnership  came  from, 
and  exclusivel}^  from,  the  sale  of  shingles  by  that 
partnership  concern  in  the  Los  Angeles  area. 

Appellant  had  no  right  to  control  that  opera- 
tion or  any  part  thereof.  He  made  no  capital  con- 
tribution, he  had  no  right  to  the  management  or 
control  nor  had  he  ever  had  such  a  right,  he  neither 
received  nor  had  the  right  to  receive  any  of  its 
income.  The  corporation  of  which  he  was  a  par- 
tial owner  had  as  a  customer  Louis  B.  Ashbaugh 
who  continued  as  a  customer  until  he  sold  his  in- 
terest to  Beverly  Roofing  Company,  a  transaction 
Avith  which  taxpayer  had  no  concern.  Warren  ton 
Shingle  Company  continued  to  supply  shingles  to 
Ashbaugh  Wood  Shingles  until  that  company  failed 
to  make  payment  for  merchandise  shipped  at  which 
time  its  suppl^^  was  terminated  by  the  corporation. 
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The  cases  cited  by  appellees  are  not  applicable 
and  are  discussed  separately  as  follows: 

The  case  of  Nordling  vs.  Commissioner,  (166 
F.  2d  703)  cited  by  appellants  (Br.  23)  was  a  case 
where  one  brother  purchased  the  interest  of  an- 
other brother  in  an  existing  business  and  included 
the  wife*s  name  on  a  part  of  the  papers  involved 
in  the  transfer  of  the  one-half  interest.  The  case, 
decided  before  Culbertson,  is  a  typical  tax  avoid- 
ance arrangement  and  has  no  relation  to  the  facts 
concerning  Ashbaugh  income. 

The  case  of  Yiannias  vs.  Commissioner  (180  F. 
2d  115)  which  has  been  previously  discussed  was 
again  a  (typical  tax  avoidance  re-arrangement  of  an 
existing  business  where  the  wife  assumed  no  obli- 
gation and  received  merely  the  right  to  receive  the 
income  where  the  husband  continued  to  manage 
the  business  and  be  responsible  for  the  obligation 
under  an  agreement  with  another  partner  to  so  do. 

Semmler  vs.  Commisioner,  173  F.  2d  218  is  a 
very  brief  opinion  holding  that  in  an  existing  busi- 
ness where  a  father  made  a  gift  of  partnership  in- 
tei^est  to  four  minor  sons  and  retained  complete  con- 
trol of  the  business  and  received  substantial  eco- 
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nomic  benefits,  the  income  was  properly  taxable  to 
him.  Again  this  was  the  typical  tax  avoidance  re- 
arrangement. 

Anderson  vs.  Commissioner,  164  F.  2d  810  was 
a  case  of  gifts  of  corporate  stock  to  family  mem- 
bers with  dissolution  and  a  new  partnership  or 
right  to  create  a  partnership  formed.  It  was  held 
the  attempted  gifts  were  invalid  for  tax  purposes. 
This  was  decided  before  the  Culbertson  case  and 
in  view  of  Twin  Oaks  Co.  vs.  Commissioner  might 
be  held  to  the  contrary  now. 

In  this  case  however  the  court  indicated  that  if 
the  passage  of  title  was  accomplished  by  a  shift  of 
economic  benefits  direct  and  indirect  the  same 
would  be  valid. 

Later  decisions  have  cast  considerable  doubt  on 
the  effects  of  this  decision  and  Epps  vs.  Commis- 
sion: See 

Greenberger  v.  Commissioner,  1  TCM  346; 
Apt.  vs.  Birmingham,  89  F.  Sup.  361; 
\Nillar(l  vs.  U.  S.,  89  F.  Sup.  977; 
Twin  Oaks  Co.  vs.  Commissioner,  183  Fed. 
218. 

Epps  vs.  Commissioner,  164  F.  2d  481,  in  a  brief 

opinion,  held  that  where  gifts  of  capital  were  made 
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to  family  members,  it  was  a  continuation  of  the 
corporate  business  with  no  apparent  change  in 
management. 

The  case  of  Walker  vs.  Commissioner  (1946) 
(P.H.T.C.  Memo,  Par.  36, 159)  was  decided  under  the 
case  of  Commissioner  v.  Tower  —  on  the  principles 
of  capital  and  services,  later  overruled  in  Culbert- 
son  vs.  Commissioner.  Here  also  there  was  a  re- 
tention of  control  of  the  business  by  the  donor. 

While  appellees  state  in  their  brief  (p.  23)  that 
taxpayer's  argument  is  unsound  "that  an  individual 
can  not  be  taxed  on  profits  earned  from  a  property 
which  he  neither  owned  or  controls"  yet  THEY 
FAIL  TO  CITE  A  SINGLE  CASE  which  has  held  to 
the  contrary.  In  each  of  the  cases  cited  by  appellees, 
taxpayers  retained  the  control  of  the  management 
and  the  income  in  an  existing  business. 

The  principle  is  now  firmly  established  that 
w^here  a  person  has  no  interest,  right  of  manage- 
ment or  control,  nor  right  to  receive  the  profits 
of  a  partnership  business,  the  income  therefrom 
can  not  be  taxed  to  him. 

Under  the  facts  as  to  Ashbaugh,  there  was  again 
no  reduction  (as  stated  by  Appellee's  (Br.  23))  of 
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income  since  at  the  formation  there  was  no  income 
to  reduce. 

The  matter  of  the  Ashbaugh  income  should  be 
decided  according  to  the  current  principles  of: 

Twin  Oaks  Co.  v.  Commissioner,  183  F.  2d 

385; 
John  L.  Denning  Co.  vs.  Commissioner,  180 

F.  2d  288; 
Bein,  14  TC  1144; 
Vance,  14  TC  1168. 

APPELLANT'S  REPLY  TO  APPELLEES 
CONCLUSION  CONCERNING  FINDINGS 
OF  FACT  AND  CONCLUSIONS  OF  LAW 

The  findings  of  fact  and  conclusions  of  law  of 

the  District  Court  should  be  set  aside. 

Where  the  evidence  as  applied  to  the  law  fails 
to  support  the  findings  of  fact  and  conclusions  of 
law,  the  case  must  be  reversed  on  appeal. 

There  are  no  disputed  facts  in  this  record.  All 
of  the  testimony  is  from  the  partners  of  the  part- 
nership, and  by  Mr.  Martin  supplemented  by  the 
deposition  of  Morgan  Stark  as  to  the  income  of 
Ashbaugh  Wood  Shingles  and  Shakes.  No  evidence 
was  introduced  by  appellees. 

The  documentary  evidence  is  unimpcached  and 
no  rebuttal  testimony  was  offered  on  the  trial. 
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The  evidence  permits  of  only  one  conclusion 
that  the  parties  intended  to  form  the  Parkdale 
partnership  and  they  fulfilled  that  intent.  There 
was  no  basis  on  which  Ashbaugh  Shingle  income 
can  be  allocated  to  taxpayer  for  tax  purposes  or 
any  other  purpose. 

Note:  Attention  is  called  to  page  12  of  Appel- 
lee's brief  in  which  appellee  states  —  "The  theory 
of  a  gift  was  advanced  as  an  inference  for  the  first 
time  in  taxpayer's  brief  on  appeal."  Since  the  ap- 
pellees have  seen  fit  to  go  outside  the  record  in 
making  this  statement,  we  feel  free  to  state  to  the 
court  that  the  matter  of  gift  capital  was  argued  to 
the  trial  court  after  the  close  of  plaintiff's  case  and 
by  objection  to  findings  and  has  consistently  been 
relied  upon  by  appellant  and  not  by  inference  but 
by  direct  assertion  occupying  pages  26,  27,  28  and 
29  of  appellant's  brief. 
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CONCLUSION 

The  case  should  be  reversed  and  a  decision 
rendered  in  favor  of  appellant  both  as  to  Parkdale 
and  Ashbaugh  income. 

Respectfully  submitted, 

Warde  H.  Erwin 
Boyd,  Ferris  &  Erwin 
David  Pattullo 


No.  12846 


ImtpJi  BUUb  dmtrt 
fxt  Kppmis 

For  the  Ninth  Circuit 


CHARLES  D.  BRONSON,JR., 

Appellant, 

vs. 

HUGH  EARLE,  Collector  of  Internal  Revenue  for 
the  District  of  Oregon  and  United  States  of 
America, 

Appellees. 


Appeal  from  the  United  States  District  Court 
for  the  District  of  Oregon 


PETITION  FOR  REHEARING 


Warde  H.  Erwin, 
pT    I    ]       C*   Yj  Boyd,  Ferris  &  Erwin, 

David  S.  Pattulilo, 

Attorneys  for  Appellant 
1125  Failing  Building 
Portland,  Oregon 


No.  12846 


InttP^  BtnttB  (Emtrt 

For  the  Ninth  Circuit 


CHARLES  D.  BRONSON,JR., 

Appellant, 

vs. 

HUGH  EARLE,  Collector  of  Internal  Revenue  for 
the  District  of  Oregon  and  United  States  of 
America, 

Appellees. 


Appeal  from  the  United  States  District  Court 
for  the  District  of  Oregon 


PETITION  FOR  REHEARING 
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his  attorneys  of  record,  petitions  and  alleges  that: 
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The  holding  in  this  court  is  essentially  that  there 
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was  sufficient  evidence  to  support  the  findings  and 
judgment  of  the  lower  court. 

II. 

The  court's  opinion  was  entered  September  18, 
1951,  and  the  time  for  tiling  a  petition  for  rehear- 
ing expires  October  19,  1951. 

III. 

There  is  pending  before  Congress  an  amend- 
ment to  the  Internal  Revenue  Code,  being  H.  R. 
4473,  Revenue  Act  of  1951,  Section  313,  amended 
by  Senate  Resolution  as  Section  339  of  said  bill 
providing  for  election  by  the  taxpayer  (a  member 
of  a  so-called  family  partnership)  whereby  the 
spouse  shall  be  recognized  as  a  partner  for  tax 
purposes  and  permitted  refunds  under  certain  cir- 
cumstances such  provisions  being  retroactive  to  tax- 
able years  after  1938.  The  sections  amended  are 
Title  26,  Subtitle  A,  Chapter  1,  Supplement  F  to 
which  shall  be  added  a  new  section  entitled 
"Family  Partnership"  and  Title  26,  Section  3797  (a) 
(2)  U.  S.  C. 


IV. 

Said  bill  having  passed  the  House  and  Senate, 
but  in  different  forms,  has  been  referred  to  a  joint 
conference  committee  and  it  appears  that  the  con- 
ferees have  approved  the  Senate  amendment  to 
H.  R.  4473,  hereinabove  mentioned,  and  it  is  anti- 
cipated that  such  legislation  when  and  if  it  becomes 
law  will,  by  virtue  of  such  amendment,  be  de- 
terminative of  the  cause  submitted  to  this  court  in 
favor  of  plaintiff. 

V. 

A  final  judgment  has  been  rendered  in  the  Dis- 
trict Court  of  Oregon  in  favor  of  taxpayer's  partner 
determining  similar  matters  as  determined  in  the 
present  litigation,  and  that  in  said  cause  a  judg- 
ment has  also  been  entered  in  the  case  of  tax- 
payer's partner  on  the  same  facts  herein  deter- 
mined in  favor  of  the  United  States  from  which 
said  judgment  an  appeal  is  now  pending  in  this 
Court. 

VI. 

Taxpayers  have  filed  claim  for  refund  based  on 
a  loss  carry  back  of  losses  sustained  by  the  partner- 
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ship  for  later  years  which  involve  the  same  matters 
presented  in  each  of  the  said  causes  and  which 
said  matters  are  pending  before  a  conferee  on 
protest  of  taxpayers  and  can  not  be  resolved  in 
view  of  the  conflicting  judgments  entered  in  the 
two  causes. 

VII. 

It  would  appear  that  such  legislation  when 
passed  will  resolve  the  conflicts,  doubts,  and  dis- 
putes involving  the  question  as  to  the  taxability 
of  income  from  the  so-called  family  partnership 
both  as  to  this  and  the  matters  contained  in  Roles 
V.  Earle,  No.  13000,  and  the  matters  now  pending 
before  the  conferee. 

VIII. 

Said  legislation  when  passed  will  not  provide 
sufficient  time  for  taxpayer  to  print  this  petition 
and  file  the  same  with  this  Court  within  the  thirty- 
day  period  after  the  same  may  become  effective. 

IX. 

In  the  event  that  such  legislation  will  not  be 
determinative  of  this  cause,  petitioner  will  advise 


the  Court,  and  if  contrary,  petitioner  will  submit 
to  the  court  copies  of  the  pertinent  parts  of  the 
legislation  in  support  of  the  matter. 

WHEREFORE,  petitioner  prays  that  in  the 
event  that  such  legislation  is  determinative  of  the 
cause  herein  contained,  that  the  decision  hereto- 
fore entered  by  this  Court  be  reversed  and  judg- 
ment be  entered  accordingly  or  that  in  the  alterna- 
tive that  petitioner  be  granted  additional  time  in 
which  he  be  allowed  to  file  an  amended  petition  if 
the  legislation  be  so  determinative  of  the  issues 
contained  herein,  and  that  the  mandate  be  stayed. 


Of  Attorneys  for  Petitioner 


Certiiicate 


I,  WARDE  H.  ERWIN,  of  attorneys  for  appel- 
lant, do  hereby  certify  that  in  my  judgment  the 
foregoing  petition  is  well  founded  in  law  in  that 
legislation  now  pending  and  probably  effective 
prior  to  the  expiration  of  time  to  file  this  petition 
will  be  determinative  of  the  issues  involved  in  this 
case  and  contrary  to  the  holding  therein,  and  that 


this  petition  is  not  interposed  for  the  purpose  of 
delay  but  for  tlie  preservation  of  any  legal  rights 
of  appellant  and  that  the  court  will  be  promptly 
advised  as  to  the  effect  of  said  legislation  upon 
passage  thereof. 

Of  Attorneys  for  Appellant 
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In  the  District  Court  of  the  United  States,  South- 
ern District  of  California,  Central  Division 

Civil  Action  No.  7874-B 

THE  PARKER  APPLIANCE  COMPANY, 

Plaintiff, 

vs. 


IRVIN  W.  MASTERS,  INC., 


Defendant. 


COMPLAINT  FOR  INFRINGEMENT  OF 
UNITED  STATES  LETTERS  PATENT 
No.  2,212,183 

To:  The  Honorable  Judges  of  the  United  States 
District  Court,  in  and  for  the  Southern  District 
of  California,  Central  Division,  Ninth  Circuit. 

Plaintiff,  The  Parker  Appliance  Company  of 
Cleveland,  Ohio,  for  its  complaint  against  Irvin  W. 
Masters,  Inc.,  of  Burbank,  California,  Defendant, 
alleges : 

I. 

Plaintiff,  The  Parker  Appliance  Company,  is  a 
corporation  organized  under  and  existing  by  virtue 
of  the  laws  of  the  State  of  Ohio  and  has  its  princi- 
pal office  and  place  of  business  in  the  City  of  Cleve- 
land, in  the  County  of  Cuyahoga  and  State  of  Ohio, 
and  has  a  regular  and  established  place  of  business 
in  the  City  of  Los  Angeles,  in  the  County  of  Los 
Angeles  and  State  of  California. 
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II. 

Defendant,  Irvin  W.  Masters,  Inc.,  is  a  corpora- 
tion organized  under  and  existing  by  virtue  of  the 
laws  of  the  State  of  California  and  has  its  principal 
office  and  place  of  business  in  the  City  of  Burbank, 
in  the  County  of  Los  Angeles  and  State  of  Califor- 
nia, within  the  Southern  District  of  California, 
Central  Division. 

III. 

This  is  a  suit  arising  under  the  Patent  Laws  of 
the  United  States  for  infringement  of  United 
States  Letters  Patent  issued  to  Arthur  L.  Parker 
of  Cleveland,  Ohio,  Number  2,212,183,  dated  Au- 
gust 20,  1940,  upon  an  application  filed  March  2, 
1938,  and  Plaintiff  seeks  the  equitable  remedy  of 
an  injunction  and  asks  for  an  accounting  of  i^rofits 
and  an  award  for  damages. 

IV. 

On  March  2,  1938,  Arthur  L.  Parker,  being  the 
first,  original  and  sole  inventor  of  certain  improve- 
ments in  Tubing  Coupling,  filed  in  the  United 
States  Patent  Office,  his  application  for  Letters 
Patent  thereon,  Serial  No.  193,569. 

V. 

On  August  20,  1940,  United  States  Letters  Patent 
Number  2,212,183  for  said  invention  were  duly  is- 
sued to  said  Arthur  L.  Parker.  A  copy  of  said 
Parker  Patent  Number  2,212,183  is  attached  hereto 
and  marked  "Plaintiff's  Exhibit  1." 
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VI. 

By  written  instrument,  dated  December  28,  1943, 
and  duly  recorded  in  Liber  B-198,  page  4  of  the 
Transfers  of  Patents  of  the  United  States  Patent 
Office,  on  December  30,  1943,  said  Arthur  L.  Parker 
assigned  his  entire  right,  title  and  interest  in  and 
to  said  invention  and  in  and  to  said  Letters  Patent 
Number  2,212,183,  together  with  all  claims  and 
demands  in  law  or  equity  for  possible  infringement 
of  said  patent,  to  The  Parker  Appliance  Company 
of  Cleveland,  Ohio.  A  copy  of  said  Assignment  is 
hereto  attached  and  marked  "Plaintiff's  Exhibit  2." 

VII. 

The  aforesaid  invention  of  said  Letters  Patent 
Number  2,212,183  is  of  great  utility  and  value  and 
a  large  number  of  Tube  Couplings,  embodying  the 
invention  of  said  Letters  Patent,  have  been  manu- 
factured and  sold  by  Plaintiff,  and  licensees  of  the 
Plaintiff ;  and  said  invention  is  of  great  benefit  and 
advantage  to  the  public ;  and  subsequent  to  the  issue 
of  said  Letters  Patent  manufacturers  of  Tube 
Couplings  have  acknowledged  and  acquiesced  in 
said  Letter  Patent. 

VIII. 

Under  date  of  October  16,  1947,  licenses  were 
granted  by  Plaintiff  to  the  Pacific  Screw  Products 
Corporation  of  Southgate,  California,  and  The 
Deutsch  Company  of  Los  Angeles,  California, 
under  said  Letters  Patent  Number  2,212,183. 
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IX. 

During  World  War  II  millions  of  said  Tube 
Couplings,  embodying  the  invention  of  said  Letters 
Patent  Number  2,212,183,  were  used  by  the  Armed 
Forces  of  the  United  States  and  Plaintiff  made  the 
invention  of  said  Letters  Patent  available  to  the 
United  States  free  of  any  royalty  or  any  claim. 

X. 

Defendant,  Irvin  W.  Masters,  Inf.,  has  had  full 
knowledge  of  said  Letters  Patent  Number  2,212,183 
and  its  infringement  of  said  Letters  Patent  and 
the  Plaintiff  has  given  written  notice  of  said  in- 
fringement to  Defendant. 

XL 

Defendant,  since  the  issue  of  said  Letters  Patent 
and  within  six  years  prior  to  the  filing  of  this  com- 
plaint unlawfully  and  without  license  has  infringed 
said  Letters  Patent  and  Plaintiff's  rights  there- 
under by  making,  using,  selling,  and  offering  to  sell 
Tube  Couplings,  embodying  the  invention  of  said 
Letters  Patent,  and  Defendant  has  caused  and  is 
causing  others  to  infringe  said  Letters  Patent  by 
using  Tube  Couplings  of  its  manufacture;  and  by 
so  infringing  said  Letters  Patent,  Defendant  has 
realized  and  received  gains  and  profits  which  other- 
w^ise  would  have  been  received  by  Plaintiff. 

XII. 

Defendant   is  continuing  and  threatens  to  con- 


vs,  Irvin  W.  Masters,  Inc.,  etc.  7 

tiiiue  the  infringing  acts  herein  comphiined  of  and 
by  reason  of  said  infringement  and  continued 
threats  of  infringement,  Plaintiff  has  been  greatly 
damaged  and  the  injury  is  irreparable  and  for  such 
injury  and  damage  Plaintiff  has  no  adequate  rem- 
edy at  law. 

Wherefore,  Plaintiff  prays: 

1.  That  a  decree  be  signed  and  entered  by  this 
Honorable  Court  holding,  declaring  and  adjudging 
that  Arthur  L.  Parker  is  the  true,  tirst,  sole  and 
original  inventor  of  the  invention  set  forth  and 
described  in  said  Patent  Number  2,212,183  and  of 
all  material  and  substantial  parts  thereof;  and  that 
the  entire  right,  title  and  interest  in  and  to  the  in- 
vention of  said  Letters  Patent  Number  2,212,183  is 
vested  in  the  Plaintiff,  The  Parker  Appliance  Com- 
pany, and  that  Defendant  has  infringed  upon  the 
claims  thereof. 

2.  That  this  Honorable  Court  award  a  perma- 
nent injunction  and  a  preliminary  injunction  dur- 
ing the  pendency  of  this  suit  restraining  and 
enjoining  the  Defendant,  its  officers,  agents,  attor- 
neys, servants,  emx)loyees  and  all  others  acting  by 
and  under  its  direction  and  authority,  its  successors 
or  assigns  from  manufacturing  or  causing  to  be 
manufactured,  from  using  or  causing  to  be  used, 
from  selling  or  causing  to  be  sold  Tube  Couplings 
made  in  accordance  with  and  embodying  the  inven- 
tion of  said  Parker  Patent  Number  2,212,183  and 
from  infringing  upon  or  violating  the  invention  of 
said  Letters  Patent  in  any  way  whatsoever. 

3.  That  an  accounting  be  awarded  to  Plaintiff 
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of  Defendant's  profits,  gains  and  advantages  and 
the  damages  sustained  by  Plaintiff  because  of  De- 
fendant's infringement  upon  said  Letters  Patent. 

4.  That  Defendant  be  required  to  pay  the  costs 
of  tliis  suit. 

5.  That  Plaintiff  have  such  other  and  further 
relief  as  is  just. 

THE  PARKER  APPLIANCE 
COMPANY, 

By  /s/  C.  J.  WAGNER,  JR. 
Vice-President. 

/s/  LEONARD  S.  LYON, 

/s/  WILL  FREEMAN, 

Of  Coimsel  for  Plaintiff. 

State  of  Ohio, 

County  of  Cuyahoga — ss. 

C.  H.  Wagner,  Jr.,  being  duly  sworn,  dejDoses  and 
says  that  he  is  Vice-President  of  The  Parker  Ap- 
pliance Company,  Plaintiff  in  the  foregoing  com- 
plaint ;  that  he  has  read  the  said  complaint  and  that 
the  facts  therein  stated  are  true  of  his  own  knowl- 
edge, except  as  to  the  facts  which  may  be  stated  on 
information  and  belief  and  as  to  those  facts  he 
believes  them  to  be  time;  and  that  the  reason  why 
this  verification  is  not  made  by  said  The  Parker 
Appliance     Company     personally,     is     that     said 
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The  Parker  iVppliance  Company  is  a  corporation, 
of  which  affiant  is  a  duly  qualified  officer. 
/s/  C.  J.  WAGNER,  JR. 

Subscribed  and  s\Yorn  to  before  me,  a  Notary 
Public  in  and  for  said  County  and  State,  this  23rd 
day  of  December,  1947. 

[Seal]  HELEN  TUSIN, 

Notary  Public. 

My  Commission  expires  ¥eh.  25,  1948. 


PLAINTIFF'S   EXHII3IT   No.   1 
Patent  No.  2,212,183— A.  L.  Parker 
[See  Page/5.2^  Volume  lY— Book  of  Exhibits.] 

PLAINTIFF'S   EXHIBIT   No.  2 
Assignment 
[See  T'age/^^.jYohune  IV— Book  of  Exhibits.] 

[Endorsed] :  Filed  Dec.  29,  1947. 
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[Title  of  District  Court  and  Cause.] 

Civil  Action  No.  7874-B 

ANSWER  AND  COUNTERCLAIM 

Defendant,  Irvin  W.  Masters,  Inc.,  for  its  answer 
to  the  Complaint  of  Plaintiff,  The  Parker  Appli- 
ance Company,  avers  as  follows: 

1. 

Defendant  is  without  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  truth  of  the 
allegations  contained  in  Paragraph  I  of  the  Com- 
plaint and  therefore  denies  them. 

2. 

Defendant  admits  the  allegations  contained  in 
Paragraph  II  of  the  Complaint. 

3. 
Defendant  admits  that  this  suit  arises  under  the 
patent  laws  of  the  United  States  predicated  upon 
Patent  No.  2,212,183  but  denies  right  of  the  Plain- 
tiff to  an  injunction,  an  accounting  of  profits  and 
an  award  of  damages. 

4. 
Defendant  denies  the   allegations  of  Paragraph 

IV  of  the   Complaint,  except  the  allegation  that 
aijplication  for  said  Letters  Patent  were  filed. 

5. 
Defendant  admits  the  allegations  of  Paragraph 

V  of  the  Complaint. 

6. 
Defendant  admits  the  allegations  of  Paragraph 

VI  of  the  Complaint. 


vs.  Irviii  W.  Masters,  Inc.,  etc.  11 

7. 

Defendant  is  without  knowledge  and  information 
sufficient  to  form  a  belief  as  to  the  truth  of  the 
allegations  contained  in  Paragraph  VII  and  there- 
fore denies  each  and  every  allegation  contained 
therein. 

8. 

Defendant  is  without  knowledge  and  information 
sufficient  to  form  a  belief  as  to  the  truth  of  allega- 
tions contained  in  Paragraph  VIII  of  the  Com- 
plaint and  therefore  denies  said  allegations  and 
leaves  the  Plaintiff  to  its  proofs. 

9. 

Defendant  denies  the  allegations  of  Paragraph 
IX  of  the  Complaint. 

10. 

Defendant  denies  the  allegation  of  Paragraph  X 
of  the  Complaint  except  that  it  acknowledges  re- 
ceipt of  written  notice  of  infringement. 

11. 

Defendant  denies  each  and  every  allegation  con- 
tained in  Paragraph  XI  of  the  Complaint. 

12. 

Defendant  denies  each  and  every  allegation  of 
Paragraph  XII  of  the  Complaint. 

As  a  Further  and  Affirmative  Defense  to  Said 
Complaint  Defendant  Avers: 
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13. 

That  on  information  and  belief  that  said  patent 
No.  2,212,183  is  invalid  and  void  for  the  reason  that 
the  alleged  invention  thereof  attempted  to  be  pat- 
ented therein,  and  every  material  and  substantial 
part  thereof  had  long  prior  to  the  alleged  invention 
or  discovery  thereof  by  Arthur  L.  Parker  or  more 
than  two  years  prior  to  the  filing  of  the  application 
for  said  patent  in  suit,  been  patented,  described 
and  contained  in  patents  numbered  and  dated  as 
follows : 

W.  N.  Abbott  46,603  2/28/1865 

G.  H.  Buzzell   177,686  5/23/1876 

H.  Guyer  182,435  9/19/1876 

H.  Guyer   196,084  10/16/1877 

R.  McConnell 290,446  12/18/1883 

F.  George 326,425  9/15/1885 

I.  B.  Potts 406,060  7/  2/1889 

J.  Anderson 535,236  3/  5/1895 

L.  F.  Jordan 654,735  7/31/1900 

W.  R.  Park 739,707  9/22/1903 

J.  J.  Dossert 772,136  10/11/1904 

F.  W.  Reed 964,315  7/12/1910 

S.  L.  Brown 1,058,542  4/  8/1913 

A.  W.  Bachmann 1,352,342  9/  7/1920 

J.  Benzion 1,680,080  8/  7/1928 

E.  E.  Hewitt 1,820,020  8/25/1931 

A.  L.  Parker 1,893,442  1/  3/1933 

A.  L.  Parker 1,977,241  10/16/1934 
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14. 

That  on  mforniation  and  belief  said  Arthur  L. 
Parker  was  not  the  original,  first  and  true  inventor 
of  the  alleged  inventions  purported  to  be  covered 
by  said  patent  in  suit  Ko.  2,212,183  or  of  any  mate- 
rial or  substantial  part  thereof  but  that  the  same 
were  disclosed  prior  to  the  alleged  invention  thereof 
or  more  than  two  years  prior  to  the  filing  of  the 
application  for  said  patent  in  suit  by  said  Arthur 
L.  Parker  in  printed  publications  and  among  others 
in  the  specifications  and  drawings  of  said  patents 
recited  in  paragraph  13  hereof  and  also  in  the 
following  printed  publication: 

Pipes  and  Tubes 

Their  Construction  and  Jointing 

by  Philip  R.  Bjorling 

London 

Whittaker  and  Co. 

White  HaH  Street,  Paternoster  Square 

1902 

Library  of  Congress  No.  TS  280  B  6 

15. 
That  on  information  and  belief  Arthur  L.  Parker 
was  not  the  original  or  first  inventor  or  discoverer 
of  any  material  or  substantial  part  of  the  things 
included  in  said  patent  and  that  the  same  involved 
merely  the  exercise  of  mechanical  skill  and  judg- 
ment in  view  of  common  knowledge  and  practice 
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in  the  art  long  prior  to  Arthur  L.  Parker's  alleged 
inventions  or  more  than  two  years  prior  to  his 
application  for  said  patent  in  suit. 

16. 

That,  on  information  and  belief,  said  patent  in 
suit  No.  2,212,183  is  invalid  and  void  for  the  reason 
that  the  alleged  invention  thereof  and  all  of  mate- 
rial and  substantial  parts  thereof  were  invented 
by  others,  known  to  others,  used  by  others  or  were 
in  public  use  or  on  sale  in  the  United  States  by 
persons  or  corporations,  and  employees  and  officers 
thereof  prior  to  the  alleged  inventions  by  said  Ar- 
thur L.  Parker  or  more  than  two  years  prior  to  the 
filing  of  applications  for  said  United  States  patent 
in  suit  No.  2,212,183,  including,  among  others: 

The  Parker  Appliance  Company, 

Cleveland,  Ohio. 

Ii'vin  W.  Masters, 

Los  Angeles,  California. 

17. 

That,  on  information  and  belief,  in  view  of  the 
knowledge  and  practice  of  the  art  at  and  long  prior 
to  the  dates  of  filing  of  applications  for  said  pat- 
ent in  suit  No.  2,212,183  there  was  required  no 
invention  whatsoever  but  only  the  ordinary  skill  of 
the  art  to  which  said  alleged  invention  appertains 
and  that  said  patent  is  consequently  invalid  and 
void. 
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18. 

That,  on  information  and  belief,  said  patent  in 
suit  No.  2,212,183  does  not  describe  the  alleged 
invention  as  required  by  law  in  such  full,  clear, 
and  exact  terms  as  to  enable  any  persons  skilled  in 
the  art  or  science  to  which  they  appertain  to  make, 
employ,  or  use  the  same  and  does  not  point  out  and 
distinctly  claim  the  parts  or  improvements  claimed 
as  the  patentee's  alleged  invention  as  required  by 
law  and  is  therefore  invalid. 

19. 

That,  on  information  and  belief,  the  disclosure  of 
said  patent  No.  2,212,183  is  inaccurate,  misdescrip- 
tive  and  erroneous  and  was  written  to  intentionally 
confuse  and  deceive  the  examiner  and  to  secure  the 
issue  of  a  patent  which  is  not  truly  portrayed  in 
the  description  as  required  by  law  and  the  patent 
is  therefore  invalid. 

20. 

That  Defendant  has  been  diligent  in  ascertaining 
and  setting  forth  herein  instances  of  prior  knowl- 
edge, invention  use,  publication  and  patenting  of 
the  alleged  invention  of  patent  in  suit  No.  2,212,183 
and  believing  many  further  instances  to  exist  De- 
fendant prays  leave  to  add  the  same  by  amendment 
or  otherwise  when  ascertained. 

Counterclaim  of  Defendant  for  Declaratory  Relief 

For  its  counterclaim  for  declaratory  relief  De- 
fendant alleges: 


16  The  Parker  Appliayice  Co.,  etc. 

21. 

That  this  Court  has  jurisdiction  of  this  counter- 
claim for  the  reason  that  the  counterclaim  is 
brought  under  a  statute  of  the  United  States  in 
such  case  made  and  provided  to  wit:  the  Federal 
Declaratory  Judgment  Act,  Section  274D  of  the 
United  States  Judicial  Code  (Title  28,  United 
States  Code,  Section  400)  for  a  fuial  judgment  de- 
termining the  rights  and  other  legal  relations  of 
the  parties  and  that  this  is  an  actual  controversy 
between  the  parties  arising  in  the  Courts  of  the 
United  States  and  because  the  controversy  is  one 
arising  under  the  patent  laws  of  the  United  States. 

22. 

That  Plaintiff  has  lieen  and  now  is  asserting  said 
patent  in  suit  No.  2,212,183  against  the  Defendant 
and  against  Defendant's  customers  and  Plaintiff 
further  has  alleged  that  it  is  entitled  to  an  account- 
ing by  Defendant  for  the  use  and  sale  of  couplings 
made  in  accordance  with  said  patent  and  to  an  in- 
junction against  the  further  use  and  sale  thereof 
in  the  United  States  as  set  forth  in  the  Complaint 
herein  and  that  Plaintiff'  asserts  ownership  in  said 
patent  in  suit  No,  2,212,183  and  Defendant  has  not 
at  any  time  or  place  infringed  said  patent  in  suit 
and  is  not  now  infringing  the  same,  that  said  pat- 
ent in  suit  is  in  fact  wholly  invalid  and  void  and 
wholly  invalid  and  void  if  alleged  or  construed  to 
cover  any  couplings  made,  used  or  sold  by  the  De- 
fendant in  support  of  which  allegations  Defendant 
repeats  the  allegations  of  Paragraphs  13  to  20,  in- 
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elusive,  of  its  Aiiswer,  but  that  nevertheless  the 
Plaintiff  has  now  charged  this  Defendant  with 
alleged  infringement  of  said  Letters  Patent  No. 
2,212,183  and  has  commenced  this  action  for  such 
alleged  infringement,  wherefore  an  actual  contro- 
versy exists  between  the  Defendant  and  the  Plain- 
tiff cognizable  by  this  Court  under  the  Federal 
Declaratory  Act. 

23. 

That,  upon  information  and  belief,  the  following 
patents  were  duly  issued  to  Arthur  L.  Parker : 

Patent  No.  1,893,442  for  a  Tube  Coupling, 
issued  to  Arthur  L.  Parker  January  3,  1933. 

Patent  No.  1,977,240  for  a  Tube  Coupling, 
issued  to  Arthur  L.  Parker  October  16,  1934. 

Patent  No.  2,212,183  for  a  Tube  Coupling, 
issued  to  Arthur  L.  Parker  August  20,  1940. 

24. 

That,  upon  information  and  belief  the  patents 
identified  in  Paragraph  23  have  been  assigned  to 
the  Plaintiff  herein  by  an  assignment  executed  De- 
cember 23,  1943,  and  recorded  in  the  Patent  Office 
in  Liber  B-198,  pages  4  and  5,  as  evidenced  by  a 
copy  of  said  assignment  on  file  in  this  case  as 
Plaintiff's  Exhibit  2. 

25. 

That  each  of  said  patents  identified  in  Paragraph 
23  hereof  relate  to  and  describe  a  tube  coupling  for 
coupling  flared  tubing  and  in  each  case  describe 
and  claim  a  coupling  having  three  essential  parts. 
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namely,  a  male  part  or  body,  a  female  part  or  nut, 
and  a  sleeve,  said  sleeve  being  identified  in  the  pat- 
ents as  one  section  of  the  female  part. 

26. 

That  claims  in  each  of  the  patents  identified  in 
Paragraph  23  hereof  define  a  tube  coupling  includ- 
ing a  body,  a  nut  and  a  sleeve  for  coupling  flared 
tubing,  that  Defendant  is  the  manufacturer  of  a 
tube  coupling  for  use  on  flared  tubing  consisting  of 
a  body,  a  nut  and  a  sleeve  and  believes  said  tube 
coupling  identified  herein  to  be  the  coupling  alleged 
by  Plaintiff  to  infringe  patent  in  suit  No.  2,212,183. 

27. 

That,  upon  information  and  belief,  Plaintiff,  by 
its  agents,  officers,  employees  and  other  persons  re- 
sponsible for  its  actions  has  repeatedly  and  on 
many  occasions  openly  and  avowedly  accused  the 
Defendant  of  infringing  each  and  every  one  of  pat- 
ents Nos.  1,893,442,  1,977,240  and  2,212,183  and  all 
of  the  claims  thereof. 

28. 

That,  upon  information  and  belief,  Plaintiff,  by 
its  agents,  officers,  employees  and  other  persons  re- 
sponsible for  its  actions  has  repeatedly  and  on 
many  occasions  openly  accused  Defendant's  cus- 
tomers throughout  the  trade  of  infringing  said 
patents  Nos.  1,893,442,  1,977,240  and  2,212,183  be- 
cause of  use  by  said  customers  of  couplings  sup- 
plied by  the  Defendant. 
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29. 

That  Plaintiff,  by  its  agents,  officers,  employees 
or  other  persons  responsible  for  its  actions  spe- 
cifically charged  Defendant  with  infringement  of 
each  and  all  of  patents  Nos.  1,893,442,  1,977,240  and 
2,212,183  to  wit,  on  the  13th  day  of  October,  1947, 
in  the  city  of  Los  Angeles,  California,  and  offered 
to  withdraw  charges  of  infringement  of  said  pat- 
ents Nos.  1,893,442,  1,977,240  and  2,212,183  and  to 
refrain  from  snit  thereon  on  condition  that  Defend- 
ant obligate  itself  upon  a  license  contract  for  each 
and  all  of  said  patents  Nos.  1,893,442,  1,977,240  and 
2,212,183. 

30. 

That  patent  in  suit  No.  2,212,183  makes  express 
reference  to  patents  Nos.  1,893,442  and  1,977,240  in 
the  first  paragraph  of  said  patent  in  suit  and  else- 
where and  describes  said  patent  in  suit  as  only  an 
improvement  on  said  patents  Nos.  1,893,442  and 
1,977,240  and  that  said  patents  Nos.  1,893,442  and 
1,977,240  being  prior  in  date  of  application  and 
date  of  issue  contain  claims  which  dominate  and 
read  upon  the  structure  of  said  patent  No.  2,212,183 
in  issue  and  are  a  perpetual  threat  against  defend- 
ant's manufacture  of  three-piece  couj^lings  com- 
prising a  body,  a  nut  and  a  sleeve  to  the  same 
extent  as  patent  No.  2,212,183  in  suit. 

31. 

Tliat,  upon  information  and  belief.  Defendant  is 
unable  to  determine  the  legal  status  of  said  patents 
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and  whether  or  not  by  its  manufacture,  use  and 
sale  of  a  coupling  comprising  essentially  a  body,  a 
nut  and  a  sleeve  it  may  be  liable  for  infringement 
of  any  or  all  of  said  patents  Nos.  1,893,442,  1,977,- 
240  and  2,212,183,  or  that  having  been  absolved 
of  all  charges  with  respect  to  patent  in  suit  No. 
2,212,183  it  may  still  be  liable  for  charges  of  in- 
fringement of  either  or  both  of  patents  Nos. 
1,893,442  and  1,977,240;  wherefore  unless  judgment 
is  rendered  with  respect  to  validity  and  infringe- 
ment of  all  of  said  patents  Nos.  1,893,442,  1,977,240 
and  2,212,183  in  this  action,  Defendant  will  be 
faced  with  the  possibility  of  numerous,  frequent 
and  nmltiple  suits  over  an  extended  period  of  time 
which,  if  the  issue  respecting  all  said  patents  be 
tried  at  this  time,  could  be  disposed  of  in  a  single 
action. 

32. 

That,  upon  information  and  belief,  all  of  said 
patents  Nos.  1,893,442,  1,977,240  and  2,212,183  are 
invalid  and  void  and  of  no  force  and  effect  for  the 
i-easons  that  the  subject  matter  of  all  of  said  pat- 
ents has  been  published  in  prior  patents,  prior  pub- 
lications and  has  been  made  the  subject  matter  of 
prior  public  use  in  each  and  every  case  more  than 
two  years  prior  to  the  date  of  application  of  each 
and  all  of  said  patents,  that  prior  publication  and 
use  applicable  against  patent  in  issue  is  equally 
applicable  against  said  patents  Nos.  1,893,442  and 
1,977,240,  and  in  support  therefore  Defendant  re- 
peats the  allegations  of  Paragraphs  13  through  20, 
inclusive,  of  the  Answer  herein  as  being  applicable 
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to  patent  No.  1,893,442  and  1,977,240  to  the  same 
extent  to  which  said  allegations  are  applicable 
against  patent  No.  2,212,183  in  suit,  which  Para- 
graphs 13  to  20,  inclusive,  are  hereby  incorporated 
by  reference  into  this  counterclaim  and  made  a 
part  thereof. 

33. 

That,  upon  information  and  belief,  no  coupling 
manufactured,  used  or  sold  by  Defendant  infringes 
any  of  said  patents  Nos.  1,893,442,  1,977,240  and 
2,212,183  or  any  claims  thereof  and  because  of  said 
non-infringement  Plaintiff  has  no  right  to  make 
charges  of  infringement  against  Defendant,  its  cus- 
tomers, or  any  other  i3ersons  using  couplings  sup- 
plied by  Defendant. 

34. 

That  by  reason  of  Plaintiff's  acts  in  asserting 
claims  under  said  patents  Nos.  1,893,442,  1,977,240 
and  2,212,183  Defendant  has  been  greatly  damaged 
in  its  business,  its  trade  relations  and  its  reputation 
to  an  extent  which  cannot  at  this  time  be  readily 
ascertained. 

Wherefore  Defendant  prays : 

With  Respect  to  the  Answer 

1.  That  the  patent  in  suit  be  declared  invalid. 

2.  That  the  patent  in  suit  be  declared  not  in- 
fringed. 

3.  That  the  Complaint  be  dismissed  with  respect 
to  the  Defendant  with  prejudice. 
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4.  That  the  Defendant  be  awarded  attorneys  fees. 

5.  That  the  Defendant  be  awarded  damages,  costs 
and  such  other  and  further  relief  as  may  be  re- 
quired; and 

With  Respect  to  the  Counterclaim 

6.  That  Plaintiff  be  required  to  reply  to  the 
Counterclaim. 

7.  That  this  Honorable  Court  declare,  adjudge 
and  decree  that  said  patents  Nos.  1,893,442,  1,977,240 
and  2,212,183,  and  each  of  them,  have  not  been  in- 
fringed by  the  Defendant  nor  by  any  of  its  custom- 
ers or  others  in  the  trade  using  couplings  supplied 
by  the  Defendant. 

8.  That  judgment  be  signed  and  entered  by  this 
Honorable  Court  declaring  and  adjudging  that  said 
patents  Nos.  1,893,442,  1,977,240  and  2,212,183  and 
each  of  them,  are  wholly  invalid  and  void  as  to  each 
and  all  of  the  claims  thereof,  and  dismissing  the 
Complaint  herein  with  costs  of  the  Defendant  to  be 
taxed  against  the  Plaintiff  and  that  such  interlocu- 
tory relief  be  granted  to  the  Defendant  by  a  stay, 
preliminary  injunction  or  otherwise  as  to  this  Hon- 
orable Court  shall  seem  meet  and  proper. 

9.  That  this  Honorable  Court  shall  declare,  ad- 
judge and  decree  that  each  of  said  patents  Nos. 
1,893,442,  1,977,240  and  2,212,183  is  wholly  invalid 
and  void  as  to  each  and  every  claim  thereof. 

10.  That  this  Honorable  Court,  declare,  adjudge 
and  decree  that  it  is  the  right  of  the  Defendant  to 
continue  the  manufacture,  use  and  sale  of  couplings 
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embodying  constructions  the  same  as  and  similar  to 
those  herein  complained  of  without  actions,  threats, 
molestation  or  interference  of  any  character  whatso- 
ever by  or  from  the  Plaintiff  or  its  assigns  or  anyone 
claiming  through  or  under  it  on  accovmt  of  patents 
Nos.  1,893,442,  1,977,240  and  2,212,183,  or  any  of 
them  or  on  any  alleged  invention  thereof. 

11.  That  this  Honorable  Court  issue  a  perpetual 
injunction  and  a  preliminary  injunction  during  the 
pendency  of  this  action  enjoining  and  restraining 
the  Plaintiff,  its  agents,  officers,  associates,  confed- 
erates and  assigns  forever  from  further  asserting, 
contending,  claiming  or  representing,  orally,  in  writ- 
ing, or  otherwise,  that  said  patents  Nos.  1,893,442, 
1,977,240  and  2,212,183,  or  any  of  them,  or  any  of 
the  claims  thereof  or  any  purport  of  invention 
thereof,  have  been  or  are  now  being  infringed  by  the 
Defendant,  its  customers  or  others  using  couplings 
supplied  by  the  Defendant. 

12.  That  this  Honorable  Court  issue  a  perpetual 
injunction  and  a  preliminary  injunction  during  the 
pendency  of  this  action  enjoinng  and  restraining  the 
Plaintiff,  its  agents,  officers,  associates,  confederates 
and  assigns  forever  from  threatening  to  sue  or  suing 
for  alleged  infringements  thereof  Defendant  or  any 
customer  of  the  Defendant  or  other  person  using 
couplings  supplied  by  the  Defendant  and  from  in 
any  manner  unfairly  or  improperly  interfering  with 
the  Defendant's  continued  manufacture,  use  and  sale 
of  couplings  or  the  free  and  undisturbed  conduct  of 
the  Defendant's  business. 
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13.  That  damages  be  awarded  Defendant  payable 
by  Plaintiff  for  all  acts  charged  in  this  counterclaim. 

14.  That  damages  in  treble  the  amount  be 
awarded  to  Defendant  payable  by  Plaintiff  for  wil- 
fully and  wantonly  and  flagrantly  asserting  invalid 
patents  against  Defendant's  customers  on  a  wide- 
spread scale  throughout  the  industry  and  damaging 
Defendant  in  its  business  and  trade  relations  to  a 
gTeat  extent  which  at  this  time  is  not  readily  ascer- 
tainable. 

15.  That  Defendant  be  awarded  its  attorney's 
fees  accruing  by  reason  of  this  counterclaim. 

16.  That  the  costs  of  this  action  predicated  upon 
this  counterclaim  be  taxed  against  the  Plaintiff  in 
favor  of  the  Defendant  and  that  Defendant  have 
judgment  and  execution  therefor  against  the  Plain- 
tiff. 

17.  For  such  other  and  further  relief  as  to  this 
Honorable  Court  may  seem  right  and  proper. 

HUEBNER,  MALTBY  & 
BEEHLER, 

VERNON  D.  BEEHLER,  and 
HERBERT  A.  HUEBNER, 

By  /s/  VERNON  D.  BEEHLER, 

Attorneys  for  Defendant. 

GLENN  A.  LANE, 
Of  Coimsel. 

[Endorsed]  :     Filed  February  17,  1948. 
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[Title  of  District  Court  and  Cause.] 

Civil  Action  No.  7874-B 

REPLY 

Plaintiff,  The  Parker  Appliance  Company,  for  its 
reply  to  the  Counterclaim  of  the  Defendant,  Irvin 
W.  Masters,  Inc.,  avers  as  follows: 


Plaintiff,  as  to  paragraph  21  of  Defendant's 
C.'Ounterclaim,  admits  that  this  Court  has  jurisdic- 
tion of  actual  controversies,  under  Title  28,  United 
States  Code,  Section  400,  arising  under  the  patent 
laws  of  the  United  States;  and  admits  that  there 
is  a  controversy  with  respect  to  Patent  No.  2,212,183, 
which  patent  is  in  suit  by  virtue  of  the  Plaintiff's 
Complaint  in  this  cause;  and  Plaintiff  denies  that 
any  other  actual  controversy  exists  between  Defend- 
ant and  Plaintiff  cognizable  by  this  Court. 


Plaintiff,  as  to  paragraph  22  of  Defendant's  Coun- 
terclaim, admits  that  it  has  asserted,  and  now  asserts, 
its  patent  No.  2,212,183  against  the  Defendant;  ad- 
mits that  it  has  brought  this  suit  charging  Defendant 
with  infringement  of  its  patent  No.  2,212,183;  and 
Plaintiff  denies  that  it  has  asserted  said  patent  No. 
2,212,183  against  Defendant's  customers,  and  denies 
each  and  every  other  allegation  of  said  paragraph. 
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3. 

Plaintiff,  as  to  paragraph  23  of  Defendant's  Coun- 
terclaim, admits  the  issue  of  Parker  patent  No. 
1,893,442,  Parker  patent  No.  1,977,240  and  Parker 
patent  No.  2,212,183  on  the  respective  dates  set  forth 
in  said  paragraph. 

4. 

Plaintiff,  as  to  paragi*aph  24  of  Defendant's 
Counterclaim,  admits  that  the  patents,  identified  in 
paragraph  23  of  Defendant's  Counterclaim  and  re- 
ferred to  in  paragraph  3  hereof,  have  heen  assigned 
to  Plaintiff  as  set  forth  in  Plaintiff's  Exhibit  2. 


Plaintiff,  as  to  paragraph  25  of  Defendant's 
Counterclaim,  admits  that  the  three  above-referred 
to  Parker  patents  illustrate  and  relate  to  a  three- 
piece  tube  coupling,  except,  however,  that  each  pat- 
ent differs  from  the  other  as  to  the  three-piece  tube 
coupling  and  differ  as  set  forth  in  the  claims  of  each 
patent;  and,  as  to  all  of  the  other  allegations  con- 
tained in  said  paragraph.  Plaintiff  denies  the  same. 


Plaintiff,  as  to  paragraph  26  of  Defendant's 
Counterclaim,  admits  that  the  claims  of  each  of  the 
above  identified  Parker  patents  are  directed  to  a 
particular  construction  and  arrangement,  including 
a  body,  a  nut  and  a  sleeve  for  coupling  flared  tubing ; 
and  admits  that  Defendant's  tube  coupling  charged 
to  infringe  consists  of  a  particular  construction  a.nd 
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arrangement,  including  a  body,  a  nut  and  a  sleeve 
for  coupling  flared  tubing;  and  avers  that  said  De- 
fendant's body,  nut  and  sleeve  embody  the  construc- 
tion and  arrangement  of  such  parts  with  respect  to 
each  other  to  obtain  the  complete  benefits  and  ad- 
vantages embodied  in  each  of  the  three  claims  of 
patent  No.  2,212,183;  and,  as  to  all  other  allegations 
in  said  paragraph.  Plaintiff  denies  the  same. 

7. 

Plaintiff,  as  to  paragraph  27  of  Defendant's 
Counterclaim,  denies  the  allegations  therein  con- 
tained with  respect  to  patents  Nos.  1,893,442  and 
1,977,240;  and  admits  notice  of  infringement  of 
Plaintiff's  patent  in  suit  No.  2,212,183  by  written 
document  dated  July  19,  1946,  a  copy  of  which  is 
attached  hereto,  b}^  reference  made  a  part  hereof, 
marked  Plaintiff's  Exhibit  3;  and  avers  that  De- 
fendant acknowledged  said  notice,  Plaintiff's  Ex- 
hibit 3,  by  written  docimient  dated  July  22,  1946,  a 
copy  of  which  is  hereto  attached,  by  reference  made 
a  part  hereof,  marked  Plaintiff's  Exhibit  4. 

8. 

Plaintiff,  as  to  paragraph  28  of  Defendant's 
Counterclaim,  denies  each  and  every  allegation 
therein  contained. 

9. 

Plaintiff,  as  to  paragraph  29  of  Defendant's 
Counterclaim,  denies  that  on  the  13th  day  of  October, 
1947,  Defendant  was  charged  with  infringement  of 
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patents  Nos.  1,893,442,  1,977,240  and  2,212,183;  and 
denies  that  it  offered  to  withdraw  the  charge  of  in- 
fringement and  refrain  from  snit  on  condition  that 
Defendant  take  a  license  nnder  said  three  patents; 
and  denies  that  suit  was  threatened  at  that  time,  or 
at  any  other  time ;  and  Plaintiff  avers  that  a  confer- 
ence was  had  in  the  City  of  Los  Angeles  with  the 
President  of  this  Defendant  and  its  attorney  on 
October  15,  1947,  looking  toward  a  settlement  of 
differences  in  accordance  with  the  written  document 
dated  July  19,  1946,  Plaintiff's  Exhibit  3, 

10. 

Plaintiff,  as  to  paragraph  30  of  Defendant's 
Counterclaim,  admits  that  the  patent  in  suit  No. 
2,212,183  makes  reference  to  patents  Nos.  1,893,442 
and  1,977,240  as  exemplifying  that  for  which  the 
patent  in  suit  is  an  improvement  on ;  and  denies  that 
the  reference  to  patents  Nos.  1,893,442  and  1,977,240 
in  the  patent  in  suit  constitutes,  directly  or  in- 
directly, any  threat  against  this  Defendant  with 
respect  to  said  patents  Nos.  1,893,442  and  1,977,240; 
and  Plaintiff  avers  that  reference  to  patents  Nos. 
1,893,442  and  1,977,240  in  the  patent  suit  is  notice 
to  the  world  and  to  this  Defendant  that  the  claims 
of  the  patent  in  suit  No.  2,212,183  specifically  differ 
from  and  cover  an  improvement  over  the  two  patents 
therein  referred  to. 

11. 

Plaintiff,  as  to  paragraph  31  of  Defendant's 
Counterclaim,  denies  that  it  has  charged  Defendant 
with  infringement  of  any  claims  of  patent  No.  1,893,- 
442  or  patent  No.  1,977,240,  and  denies  that  there  is 
any  threat  or  likelihood  of  a  multiplicity  of  suits; 
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Plaiutiff  avers  that  it  has  never  asserted  said  patents 
Nos.  1,893,442  and  1,977,240  against  Defendant;  and 
Plaintiff  denies  that  any  controversy  exists  in  fa(?t 
within  the  meaning  of  Title  28,  United  States  Code, 
Section  400  with  respect  to  said  patents  Nos.  1,893,- 
442  and  1,977,240,  and,  as  to  all  other  allegations  con- 
tained in  said  paragraph,  Plaintiff  denies  the  same. 

12. 
Plaintiff,  as  to  paragraph  32  of  Defendant's 
Counterclaim,  denies  that  patents  Nos.  1,893,442, 
1,977,240  and  2,212,183  are  invalid  for  any  of  the 
reasons  set  forth  in  paragraphs  13  to  20,  inclusive, 
of  Defendant's  Answer,  and  denies  specifically  that 
there  is  any  controversy  with  respect  to  patent  Nos. 
1,893,442  and  1,977,240;  and  Plaintiff  avers  that  any 
controversy  with  respect  to  patent  No.  2,212,183  be- 
tween Plaintiff  and  Defendant  is  already  in  issue 
by  the  Complaint  on  file  and  Defendant's  Answer 
thereto. 

13. 
Plaintiff,  as  to  paragraph  33  of  Defendant's 
Counterclaim,  denies  the  allegations  with  respect  to 
its  patent  No.  2,212,183  and  avers  that,  as  to  patents 
Nos.  1,893,442  and  1,977,240,  there  is  no  controversy 
in  fact  between  Plaintiff  and  Defendant. 

14. 
Plaintiff,  as  to  paragraph  34  of  Defendant's 
Counterclaim,  denies  that  it  has  asserted  patents 
Nos.  1,893,442  and  1,977,240  against  Defendant  and 
therefore,  denies  that  Defendant  has  been  damaged 
in  any  manner ;  and  Plaintiff  avers  that  its  assertion 
against  Defendant  of  its  patent  No.  2,212,183  is  as 
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alleged  in  its  Complaint;  and  Plaintiff  denies  any 
damage  to  Defendant  because  of  Plaintiff  asserting 
its  patent  No.  2,212,183  and  the  bringing  of  this  suit 
thereunder. 

Wherefore  Plaintiff  Prays: 

With  Respect  to  the  Counterclaim 

1.  That  as  to  patents  Nos.  1,893,442  and  1,977,240, 
it  be  dismissed. 

2.  That  this  Court  hold  that  there  is  no  contro- 
versy in  fact  as  between  Plaintiff  and  Defendant  in- 
volving said  patents  Nos.  1,893,442  and  1,977,240. 

3.  That  Defendant  is  not  entitled  to  any  of  the 
relief  requested. 

4.  That  this  Coui-t,  with  respect  to  patent  No. 
2,212,183  decree  that  said  patent  is  valid  and  has 
been  infringed  by  Defendant  in  its  manufacture  and 
sale  of  tube  couplings,  as  set  forth  in  Plaintiff's 
Complaint  on  file. 

5.  That  Plaintiff  be  awarded  attorney's  fees. 

6.  That  Plaintiff  have  such  further  relief  as  to 
this  Honorable  Court  may  seem  proper  and  just. 

LYON  &  LYON, 

LEONARD  S.  LYON, 

CHARLES  G.  LYON, 

WILL  FREEMAN, 

By  /s/  CHARLES  G.  LYON, 

Attorneys  for  Plaintiff. 
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PLAINTIFF'S  EXHIBIT  No.  3 

(Copy) 

July  19,  1946 
Irvin  AA\  Masters,  Inc. 
3035  Andrita  Street 
Los  Angeles  41,  California 

Mr.  Irvin  W.  Masters 

Gentlemen: 

Our  Company,  as  you  know,  is  the  owner  of 
Parker  Patent  No.  2,212,183,  as  well  as  other  patents 
having  to  do  with  flared  fittings.  We  have  examined 
flared  fittings  manufactured  by  your  company  and 
in  the  opinion  of  our  patent  counsel  they  are  an 
infringement  of  our  Patent  2,212,183. 

You  perhaps  know  that  during  the  national  emer- 
gency and  war  period  The  Parker  Appliance  Com- 
pany liberally  granted  letters  of  permission  to  air- 
plane manufacturers  for  the  use  of  Parker-owned 
or  controlled  patents.  The  emergency  period  having 
terminated,  our  Company  withdrew  such  letters  of 
permission.  We  know  that  you  will  want  to  check 
into  the  situation  and  determine  for  yourself  the 
question  of  infringement. 

Our  Company  is  not  adverse  to  considering  gi'ant- 
ing  licenses  to  reputable  manufacturers  who  make 
good  products. 

This  letter  is  not  written  in  the  spirit  of  a  threat 
of  infringement  but  in  the  nature  of  an  invitation 
for  you  to  consider  the  possibility  of  a  license  under 
our  patents  where  such  patents  do  cover  the  flared 
fittings  made  by  your  company. 
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We  shall  be  glad  to  hear  from  you  at  your  con- 
venience. 

Very  truly  yours, 

THE  PARKER  APPLIANCE 
COMPANY, 
Vice  President. 
C.  H.  Wagner,  JrAt 


PLAINTIFF'S  EXHIBIT  No.  4 

(Copy) 

Irvin  W.  Masters,  Inc. 

3035  Andrita  Street 

Los  Angeles  41,  California 

July  22,  1946 
M-33295 
The  Parker  Appliance  Company 
17325  Euclid  Avenue 
Cleveland  12,  Ohio. 

Attention:  Mr.  C.  H.  Wagner,  Jr. 

Gentlemen : 

We  have  your  letter  of  Jul}-  19,  1946,  calling  at- 
tention to  your  Patent  No.  2,212,183  and  we  note 
that  it  is  the  opinion  of  your  patent  counsel  that  we 
are  infringing  this  patent  and  other  flared  tube 
fitting  patents  which  you  hold. 

We  are  writing  to  ask  that  you  advise  specifically 
what  other  patents  you  consider  we  are  infringing 
and  if  you  care  to  state,  wherein  you  think  we  are 
infringing. 
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In  general  we  have,  after  many  years'  experience 
with  this  entire  fitting  situation  become  quite  thor- 
oughly convinced  that  all  of  these  fitting  patents 
are  just  about  as  thin  as  soup  made  out  of  the 
shadow  of  a  chicken  starved  to  death.  However,  we 
are  willing  to  approacli  the  question  in  the  spirit 
indicated  in  the  next  to  last  paragraph  of  your 
letter,  without  antagonism  and  in  a  spirit  of  cooper- 
ation. 

The  writer  was  quite  well  acquainted  with  the  late 
]\Ir.  A.  L.  Parker  and  held  him  personally,  and  the 
work  he  did  in  very  high  esteem.  Regardle&s  of  the 
merit  or  lack  of  merit  in  the  patent  situation  I 
think  that  Mr.  Parker  and  the  Parker  Appliance 
Company  did  much  in  this  particular  field  for  which 
recognition  must  be  given. 

Kindly  advise  us  more  particularly  in  reference 
to  the  other  patents  and  points  involved  and  we  will 
give  it  our  consideration. 

Yours  very  truly, 

/s/  IRVIN  W.  MASTERS, 
President. 

[Endorsed] :     Filed  March  16, 1948. 
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In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Central  Division 

Civil  Action  No.  8023-W 


THE  PARKER  APPLIANCE  COMPANY, 

Plaintiff, 

vs. 

JOSEPH  C.  COLLINS,  doing  business  under  firm 
name  and  style  of  Collins  Engineering  Co., 
Hollyv^^ood,  California, 

Defendant. 

COMPLAINT  FOR  INFRINGEMENT  OF 
UNITED  STATES  LETTERS  PATENT  No. 
2,212,183 

To:  The  Honorable  Judges,  of  the  United  States 
District  Court,  in  and  for  the  Southern  Dis- 
trict of  California,  Central  Division,  Ninth 
Circuit. 

Plaintiff,  The  Parker  Appliance  Company,  of 
Cleveland,  Ohio,  for  its  complaint  against  Joseph 
C.  Collins,  doing  business  under  firm  name  and 
style  of  Collins  Engineering  Co.,  of  Hollywood, 
California,  Defendant,  alleges: 

1. 

Plaintiff,  The  Parker  Appliance  Company,  is  a 
corporation  organized  under  and  existing  by  virtue 
of  the  laws  of  the  State  of  Ohio  and  has  its  prin- 
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cipal  office  and  place  of  business  in  the  City  of 
Cleveland,  in  the  County  of  Cuyahoga  and  State  of 
Ohio,  and  has  a  regular  and  established  place  of 
business  in  the  City  of  Los  Angeles,  in  the  County 
of  Los  Angeles  and  State  of  California. 

2. 

Defendant,  Joseph  C.  Collins,  is  a  resident  of  the 
State  of  California,  and  does  business  under  the 
firm  name  and  style,  Collins  Engineering  Co.,  and 
has  a  place  of  business  in  the  City  of  Hollywood, 
in  the  County  of  Los  Angeles,  and  State  of  Califor- 
nia, within  the  Southern  District  of  California, 
Central  Division. 

3. 

This  is  a  suit  arising  under  rthe  Patent  Laws  of 
the  United  States  for  infringement  of  United  States 
Letters  Patent  issued  to  Arthur  L.  Parker,  of  CleA^e- 
land,  Ohio,  No.  2,212,183,  dated  August  20,  1940, 
upon  an  application  filed  March  2,  1938,  and  Plain- 
tiff seeks  the  equitable  remedy  of  an  injunction  and 
asks  for  an  accounting  of  profits  and  an  award 
for  damages. 

4. 

On  March  2,  1938,  Arthur  L.  Parker,  being  the 
first,  original  and  sole  inventor  of  Certain  Improve- 
ments in  Tubing  Coupling,  filed  in  the  United  States 
Patent  Office,  his  application  for  Letters  Patent 
thereon.  Serial  No.  193,569. 
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5. 

On  August  20,  1940,  United  States  Letters  Pat- 
ent No.  2,212,183  for  said  invention  were  duly 
issued  to  said  Arthur  L.  Parker.  A  copy  of  said 
Parker  Patent  No.  2,212,183  is  attached  hereto 
and  marked  "Plaintiff's  Exhibit  1." 

6. 

By  written  instrument,  dated  December  28,  1943, 
and  duly  recorded  in  Liber  B-198,  page  4,  of  the 
Transfers  of  Patents  of  the  United  States  Patent 
Office,  on  December  30,  1943,  said  Arthur  L.  Parker 
assigned  his  entire  right,  title  and  interest  in  and  to 
said  invention  and  in  and  to  said  Letters  Patent  No. 
2,212,183,  together  with  all  claims  and  demands  in 
law  or  equity  for  possible  infringement  of  said 
patent,  to  The  Parker  Appliance  Company  of  Cleve- 
land, Ohio.  A  copy  of  said  Assignment  is  hereto 
attached  and  marked  "Plaintiff's  Exhibit  2." 

7. 

The  aforesaid  invention  of  said  Letters  Patent 
No.  2,212,183  is  of  great  utility  and  value  and  a 
large  niunber  of  Tube  Couplings,  embodying  the 
invention  of  said  Letters  Patent,  have  been  manu- 
factured and  sold  by  Plaintiff,  and  licensees  of  the 
Plaintiff ;  and  said  invention  is  of  gi'eat  benefit  and 
advantage  to  the  public ;  and  subsequent  to  the  issue 
of  said  Letters  Patent  manufacturers  of  Tube  Coup- 
lings have  acknowledged  and  acquiesced  in  said 
Letters  Patent. 
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8. 

Under  date  of  October  16,  1947,  licenses  were 
granted  by  Plaintift'  to  the  Pacific  Screw  Products 
Corporation,  of  Southgate,  California,  and  the 
Deutsch  Comi3any,  of  Los  Angeles,  California,  under 
said  Letters  Patent  No.  2,212,183. 

9. 

During  World  War  II  millions  of  said  Tube 
Couplings,  embodying  the  invention  of  said  Letters 
Patent  No.  2,212,183,  were  used  by  the  Armed 
Forces  of  the  United  States,  and  Plaintiff  made  the 
invention  of  said  Letters  Patent  available  to  the 
L'nited  States  free  of  any  royalty  or  any  claim. 

10. 

Defendant,  Joseph  C.  Collins,  doing  business  un- 
der the  firm  name  and  style,  Collins  Engineering 
Co.,  has  had  full  knowledge  of  said  Letters  Patent 
No.  2,212,183  and  his  infringement  of  said  Letters 
Patent,  and  the  Plaintiff  has  given  w^ritten  notice 
of  said  infringement  to  Defendant. 

11. 

Defendant,  since  the  issue  of  said  letters  Patent, 
and  within  six  years  prior  to  the  filing  of  this  com- 
plaint, unlawfully  and  without  license  has  infringed 
said  Letters  Patent  and  Plaintiff's  rights  thereun- 
der by  making,  using,  selling,  and  offering  to  sell 
Tube  Couplings,  embodying  the  invention  of  said 
Letters  Patent,  and  Defendant  has  caused  and  is 
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causing  others  to  infringe  said  Letters  Patent  by 
using  Tube  Couplings  of  its  manufacture ;  and  by  so 
infringing  said  Letters  Patent,  Defendant  has  real- 
ized and  received  gains  and  profits  which  otherwise 
would  have  been  received  by  Plaintiff. 

12. 

Defendant  is  continuing  and  threatens  to  continue 
the  infringing  acts  herein  complained  of  and  by 
reason  of  said  infringement  and  continued  threats 
of  infringement,  Plaintiff  has  been  greatly  damaged 
and  the  injury  is  irreparable  and  for  such  injury 
and  damage  Plaintiff  has  no  adequate  remedy  at 
law. 

Wherefore,  Plaintiff  prays: 

1.  That  a  decree  be  signed  and  entered  by  this 
Honorable  Court  holding,  declaring  and  adjudging 
that  Arthur  L.  Parker  is  the  true,  first,  sole  and 
original  inventor  of  the  invention  set  forth  and 
described  in  said  Letters  Patent  No.  2,212,183  and 
of  all  material  and  substantial  parts  thereof;  and 
that  the  entire  right,  title  and  interest  in  and  to 
the  invention  of  said  Letters  Patent  No.  2,212,183 
is  vested  in  the  Plaintiff',  The  Parker  Appliance 
Company,  and  that  Defendant  has  infringed  upon 
the  claims  thereof. 

2.  That  this  Honorable  Court  award  a  perma- 
nent injunction  and  a  preliminary  injunction  dur- 
ing the  pendency  of  this  suit  restraining  and 
enjoining  the  Defendants,  his  agents,  attorneys,  ser- 
vants, employees  and  all  others  acting  by  and  under 
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his  direction  and  authority,  from  manufacturing  or 
causing  to  be  manufactured,  from  using  or  causing 
to  be  used,  from  selling  or  causing  to  be  sold  Tube 
Couplings  made  in  accordance  with  and  embodying 
the  invention  of  said  Parker  Patent  No.  2,212,183, 
and  from  infringing  upon  or  violating  the  invention 
of  said  Letters  Patent  in  any  way  whatsoever. 

3.  That  an  accounting  be  awarded  to  Plaintiff 
of  Defendant's  profits,  gains  and  advantages  and 
tlie  damages  sustained  by  Plaintiff  because  of  De- 
fendant's infringement  upon  said  Letters  Patent. 

4.  That  Defendant  be  required  to  pay  the  costs 
of  this  suit. 

5.  That  Plaintiff  have  such  other  and  further 
relief  as  is  just. 

THE  PARKER  APPLIANCE 
COMPANY 

By  /s/  C.  H.  WAGNER,  JR., 
Vice-President. 

/s/  LEONARD  S.  LYON, 

/s/  CHARLES  G.  LYON, 

/s/  WILL  FREEMAN, 

Of  Counsel  for  Plaintiff. 
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State  of  Ohio, 

County  of  Cuyahoga — ss. 

C.  H.  Wagner,  Jr.,  being  duly  sworn,  deposes  and 
says  that  he  is  Vice-President  of  The  Parker  Ap- 
pliance Company,  Plaintiff  in  the  foregoing  Com- 
plaint ;  that  he  has  read  the  said  Complaint  and  that 
the  facts  therein  stated  are  true  of  his  own  knowl- 
edge, except  as  to  the  facts  which  may  be  stated  on 
information  and  belief  and  as  to  those  facts  he  be- 
lieves them  to  be  true ;  and  that  the  reason  why  this 
verification  is  not  made  by  said  The  Parker  Appli- 
ance Company  personally,  is  that  said  The  Parker 
Appliance  Company  is  a  corporation,  of  which  affi- 
ant is  a  duly  qualified  officer. 

/s/  C.  H.  WAGNER,  JPt. 

Subscribed  and  sworn  to  before  me,  a  Notary 
Public  in  and  for  said  County  and  State,  this  25th 
day  of  February,  1948. 

/s/  HELEN  A.  HORNYAK, 
Notary  Public. 

My  Commission  Expires  Jan.  15,  1951. 


PLAINTIFF'S  EXHIBIT  No.  1 
Patent  No.  2,212,183— A.  L.  Parker 
[See  page  /3«24  Volume  JItr  Book  of  Exhibits.] 

PLAINTIFF'S  EXHIBIT  No.  2 

Assignment 

[See  page/^4.?  Volume -«*r  Book  of  Exhibits.] 

\V 
[Endorsed]  :     Filed  Mar.  4,  1948. 
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[Title  of  District  Court  and  Cause.] 
Civil  Action  No.  8023-W 

ANSWER 

Defendant,  Joseph  C.  Collins,  for  his  answer  to 
the  Complaint  of  Plaintiff,  The  Parker  Appliance 
Company,  avers  as  follows: 

1. 

Defendant  is  without  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  truth  of  the 
allegations  contained  in  Paragraj^h  1  of  the  Com- 
plaint and  therefore  denies  them. 

2. 

Defendant  admits  the  allegations  contained  in 
Paragraph  2  of  the  Complaint. 

3. 

Defendant  admits  that  this  suit  arises  under  the 
patent  laws  of  the  United  States  predicated  upon 
Patent  No.  2,212,183  but  denies  right  of  the  Plain- 
tiff to  an  injunction,  an  accounting  of  profits  and 
award  of  damages. 

4. 

Defendant  denies  the  allegations  of  Paragraph  4 
of  the  Complaint,  except  the  allegation  that  appli- 
cation for  said  Letters  Patent  w^ere  filed. 

5. 

Defendant  admits  issue  of  United  States  Letters 
Patent  No.  2,212,183  on  August  20,  1940,  to  Arthur 
L.  Parker  but  denies  that  said  issue  was  lawful. 
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6. 
Defendant  admits  the  allegations  of  Paragraph  (> 
of  the  Complaint. 

7. 

Defendant  is  without  knowledge  and  information 
sufficient  to  form  a  belief  as  to  the  truth  of  alle- 
gations contained  in  Paragraph  7  and  therefore 
denies  each  and  every  allegation  contained  therein. 

8. 
Defendant  is  without  knowledge  and  information 
sufficient  to  form  a  belief  as  to  the  truth  of  alle- 
gations contained  in  Paragraph  8  of  the  Complaint 
and  therefore  denies  said  allegations  and  leaves  the 
Plaintiff  to  its  proofs. 

9. 
Defendant  denies  the  allegations  of  Paragraph  9 
of  the  Complaint. 

10. 
Defendant  denies  the  allegations  of  Paragraph 
10  of  the  Complaint  except  that  it  acknowledges 
receipt  of  wirtten  notice  of  infringement. 

11. 
Defendant  denies  each  and  every  allegation  con- 
tained in  Paragraph  11  of  the  Complaint. 

12. 

Defendant  denies  each  and  every  allegation  of 
Paragraph  12  of  the  Complaint. 

As  a  Further  and  Affirmative  Defense  to  Said 
Complaint  Defendant  Avers: 
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13. 

That  oil  information  and  belief  said  patent  No. 
2,212,183  is  invalid  and  void  for  the  reason  that  the 
alleged  invention  thereof  attempted  to  be  patented 
therein,  and  every  material  and  substantial  part 
thereof  had  long  i)rior  to  the  alleged  invention  or 
discovery  thereof  by  Arthur  L.  Parker  or  more 
than  two  years  prior  to  the  filing  of  the  appli^'ation 
for  said  patent  in  suit,  been  patented,  described  and 
contained  in  patents  numbered  and  dated  as  follows : 

W.  X.  Abbott   46,603  2/28/1865 

G.  H.  Buzzell   177,686  5/23/1876 

H.  Guyer  182,435  9/19/1876 

H.  Guyer  196,084  10/16/1877 

R.  McConnell   290,446  12/18/1883 

F.  George 326,425  9/15/1885 

I.  B.  Potts 406,060  7/  2/1889 

J.  Anderson 535,236  3/  5/1895 

L.  F.  Jordan 654,735  7/31/1900 

W.  R.  Park 739,707  9/22/1903 

J.  J.  Dossert  772,136  10/11/1904 

F.  W.  Reed 964,315  7/12/1910 

S.  L.  Brown 1,058,542  4/  8/1913 

A.  W.  Bachmann 1,352,342  9/  7/1920 

J.  Benzion   1,680,080  8/  7/1928 

E.  E.  Hewitt 1,820,020  8/25/1931 

A.  L.  Parker 1,893,442  1/  3/1933 

A.  L.  Parker 1,977,241  10/16/1934 
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14. 

That  on  information  and  belief  said  Arthur  L. 
Parker  was  not  the  original,  first  and  true  inventor 
of  the  alleged  inventions  purported  to  be  covered 
by  said  patent  in  suit  no.  2,212,183  or  of  any  mate- 
rial or  substantial  part  thereof  but  that  the  same 
were  disclosed  prior  to  the  alleged  invention  thereof 
or  more  than  two  years  prior  to  the  filing  of  the 
application  for  said  patent  in  suit  by  said  Arthur 
L.  Parker  in  printed  publications  and  among  others 
in  the  specifications  and  drawings  of  said  patents 
recited  in  Paragraph  13  hereof  and  also  in  the  fol- 
lowing printed  publication : 

Pipes  and  Tubes 

Their  Construction  and  Jointing 

by  Philip  R.  Bjorling 

London 

Whittaker  and  Co. 

White  Hart  Street,  Paternoster  Square 

1902 

Library  of  Congress  No.  TS  280  B  6 

15. 

That  on  information  and  l^elief  Arthur  L.  Parker 
was  not  the  original  or  first  inventor  or  discoverer 
of  any  material  or  substantial  part  of  the  things 
included  in  said  patent  and  that  the  same  involved 
merely  the  exercise  of  mechanical  skill  and  judg- 
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ment  m  view  of  common  knowledge  and  practice  in 
the  art  long  i3rior  to  Arthur  L.  Parker's  alleged 
inventions  or  more  than  two  years  prior  to  his  ap- 
l)lication  for  said  patent  in  suit. 

16. 

That,  on  information  and  belief,  said  patent  in 
suit  Xo.  2,212,183  is  invalid  and  void  for  the  reason 
that  the  alleged  invention  thereof  and  all  of  ma- 
terial and  substantial  parts  thereof  were  invented 
hy  others,  kno^^^l  to  others,  used  by  others  or  were 
in  public  use  or  on  sale  in  the  United  States  by 
persons  or  corporations,  and  emjDloyees  and  officers 
thereof  prior  to  the  alleged  inventions  by  said 
Arthur  L.  Parker  or  more  than  two  years  prior  to 
the  filing  of  applications  for  said  United  States 
patent  in  suit  Xo.  2,212,183,  including,  among 
others : 

The  Parker  Appliance  Company, 

Cleveland,  Ohio. 

Irvin  W.  Masters, 

Los  Angeles,  California. 

17. 

That,  on  information  and  belief,  in  view  of  the 
knowledge  and  practice  of  the  art  at  and  long  prior 
to  the  dates  of  filing  of  application  for  said  patent 
in  suit  Xo.  2,212,183,  there  was  required  no  inven- 
tion whatsoever,  but  only  the  ordinary  skill  of  the 
art  to  which  said  alleged  invention  appertains  and 
that  said  patent  is  consequently  invalid  and  void. 
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18. 
That,  on  information  and  l^elief,  said  patent  in 
suit  No.  2,212,183  does  not  describe  the  alleged  in- 
A^ention  as  required  by  law  in  such  full,  clear,  and 
exact  terms  as  to  enable  any  persons  skilled  in  the 
ai't  or  science  to  which  they  appertain  to  make, 
employ,  or  use  the  same  and  does  not  point  out  and 
distinctly  claim  the  parts  or  improvements  claimed 
as  the  patentee's  alleged  invention  as  requii-ed  by 
law  and  is  therefore  invalid. 

19. 

That,  on  information  and  belief,  the  disclosure  of 
said  patent  No.  2,212,183  is  inaccurate,  misdescri])- 
tive  and  erroneous  and  was  written  to  intentionally 
confuse  and  deceive  the  examiner  and  to  secure  the 
issue  of  a  patent  which  is  not  truly  portrayed  in 
the  description  as  required  by  law  and  the  patent  is 
therefore  invalid. 

20. 

That  Defendant  has  been  diligent  in  ascertaining 
and  setting  forth  herein  instances  of  prior  knowl- 
edge, invention,  use,  publication  and  patenting  of 
the  alleged  invention  of  patent  in  suit  No.  2,212,183, 
and  believing  many  further  instances  to  exist  De- 
fendant prays  leave  to  add  the  same  by  amendment 
or  otherwise  when  ascertained. 
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Counterclaim  of  Defendant  for 
Declaratory  Relief 

For  its  eountei'claim  for  declaratory  relief  De- 
fendant alleges: 

21. 

That  this  Court  has  jurisdiction  of  this  counter- 
claim for  the  reason  that  the  comiterclaim  is 
brought  under  a  statute  of  the  United  States  in 
such  case  made  and  provided,  to  wit:  the  Federal 
Declaratory  Judgment  Act,  Section  274D  of  the 
United  States  Judicial  Code  (Title  28,  United 
States  Code,  Section  400),  for  a  final  judgment  de- 
termining the  rights  and  other  legal  relations  of  the 
parties,  and  that  this  is  an  actual  controversy  be- 
tween the  parties  arising  in  the  Courts  of  the  United 
States  and  because  the  controversy  is  one  arising 
mider  the  patent  laws  of  the  United  States. 

22. 

That  Plaintiff  has  been  and  now  is  asserting  said 
patent  No.  2,212,183  against  the  Defendant  and 
against  Defendant's  customers  and  Plaintiff  further 
has  alleged  that  it  is  entitled  to  an  accounting  by 
Defendant  for  the  use  and  sale  of  couplings  made 
in  accordance  with  said  i^atent  and  to  an  injunction 
against  the  further  use  and  sale  thereof  in  the 
United  States  as  set  forth  in  the  Complaint  herein 
and  that  Plaintiff  asserts  OAvnership  in  said  jjatent 
No.  2,212,183  and  Defendant  has  not  at  any  time 
or  place  infringed  said  i)atent  No.  2,212,183  and  is 
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not  now  infringing  the  same,  tliat  said  patent  No. 
2,212,183  is  in  fact  wliolly  invalid  and  void  and 
wholly  invalid  and  void  if  alleged  or  construed  to 
cover  any  couplings  made,  used  or  sold  by  the  De- 
fendant in  supi)ort  of  which  allegations  Defendant 
repeats  the  allegations  of  Paragraphs  13  to  20,  in- 
clusive, of  its  Answer,  but  that  nevertheless  the 
Plaintiff  has  now^  charged  this  Defendant  with 
alleged  infringement  of  said  T^etters  Patent  Xo. 
2,212,183  and  has  commenced  this  action  for  such 
alleged  infringement,  wherefore  an  actual  contro- 
versy exists  between  the  Defendant  and  the  Plaintiff 
cognizable  by  this  Court  under  the  Federal  Declara- 
tory Act. 

23. 

That,  upon  information  and  belief,  the  following 
patents  were  duly  issued  to  Arthur  L.  Parker: 

Patent  No.  1,893,442  for  a  Tube  Coupling, 
issued  to  Arthur  L.  Parker  Januarv  3,  1933. 

Patent  No.  1,977,240  for  a  Tube  Coupling, 
issued  to  Arthur  L.  Parker  October  16,  1934. 

Patent  No.  2,212,183  for  a  Tube  Coupling, 
issued  to  Arthur  L.  Parker  August  20,  1940. 

24. 

That,  upon  information  and  belief,  the  patents 
identified  in  Paragraph  23  have  been  assigned  to 
the  Plaintiff  herein  by  an  assignment  executed  De- 
cember 23,  1943,  and  recorded  in  the  Patent  Office 
in  Liber  B-198,  pages  4  and  5,  as  evidenced  by  a 
copy  of  such  assigimient  on  file  in  this  case  as  Plain- 
tiff's Exhibit  2. 
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25. 

That  each  of  said  patents  identified  in  Paragraph 
23  hereof  relate  to  and  describe  a  tnbe  coupling  for 
coupling  flared  tubing  and  in  each  case  describes 
and  claim  a  coupling  having  three  essential  parts, 
namely,  a  male  part  or  body,  a  female  part  or  nut, 
and  a  sleeve,  said  sleeve  being  identified  in  the 
patents  as  one  section  of  the  female  part. 

26. 

That  claims  in  each  of  the  patents  identified  in 
Paragraph  23  hereof  define  a  tube  coupling  includ- 
ing a  body,  a  nut  and  a  sleeve  for  coupling  flared 
tubing,  that  Defendant  is  the  manufacturer  of  a 
tube  coupling  for  use  on  flared  tubing  consisting 
of  a  body,  a  nut  and  a  sleeve  and  believes  said  tube 
coupling  identified  herein  to  be  the  coupling  al- 
leged by  Plaintiff  to  infringe  patent  No.  2,212,183. 

27. 

That,  upon,  information  and  belief,  Plaintiff,  by 
its  agents,  officers,  employees  and  other  persons  re- 
sponsible for  its  actions  has  repeatedly  and  on  many 
occasions  openly  and  avowedly  accused  couplings 
manufactured  and  sold  by  Defendant  as  being  in- 
fringements of  each  and  every  one  of  patents  Nos. 
1,893,442,  1,977,240  and  2,212,183  and  all  of  the 
claims  thereof. 

28. 

That,  upon  information  and  belief,  Plaintiff,  by 
its  agents,  officers,  employees  and  other  persons  re- 
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sponsible  for  its  actions  has  repeatedly  and  on 
many  occasions  openly  accused  Defendant's  cus- 
tomers throughout  the  trade  of  infringing  said 
patents  Nos.  1,893,442,  1,977,240  and  2,212,183  be- 
cause of  use  by  said  customers  of  couplings  sup- 
plied by  the  Defendant. 

29. 

That  patent  No.  2,212,183  makes  express  refer- 
ence to  patents  Nos.  1,893,442  and  1,977,240  in  the 
first  paragraph  of  said  patent  No.  2,212,183  and 
elsewhere  and  describes  said  patent  No.  2,212,183 
as  only  an  improvement  on  said  patents  Nos.  1,893,- 
442  and  1,977,240. 

30. 

That  patent  No.  1,893,442,  being  prior  in  date  of 
application  and  date  of  issue,  contains  only  one 
claim  and  that  said  one  claim  may  be  construed  to 
read  upon  the  structure  of  said  patent  No.  2,212,183. 

31. 

That  patent  No.  1,977,240,  being  prior  in  date  of 
application  and  date  of  issue,  contains  claims,  one 
or  both  of  which  may  be  construed  to  read  upon 
the  structure  of  said  patent  No.  2,212,183. 

32. 

That  patents  Nos.  1,893,442  and  1,977,240  are  a 
perpetual  threat  against  defendant's  manufacture 
of  three-piece  couplings  comprising  a  body,  a  nut 
and  a  sleeve. 
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33. 

That,  upon  information  and  belief,  Defendant  is 
unable  to  determine  the  legal  status  of  said  patents 
and  whether  or  not  by  its  manufacture,  use  and 
sale  of  a  coupling  comprising  essentially  a  body, 
a  nut  and  a  sleeve  it  may  be  liable  for  infringement 
of  any  or  all  of  said  patents  Nos.  1,893,442,  1,977,- 
240  and  2,212,183,  or  that  having  been  absolved  of 
all  charges  with  respect  to  patent  in  suit  No.  2,212,- 
183  it  may  still  be  liable  for  charges  of  infringe- 
ment of  either  or  both  of  patents  Nos.  1,893,442 
and  1,977,240;  wherefore  unless  judgment  is  ren- 
dered with  respect  to  validity  and  infringement  of 
all  of  said  patents  Nos.  1,893,442,  1,977,240  and 
2,212,183  in  this  action.  Defendant  will  be  faced 
with  the  possibility  of  numerous,  frequent  and 
multiple  suits  over  an  extended  period  of  time 
which,  if  the  issue  respecting  all  said  patents  be 
tried  at  this  time,  could  be  disj^osed  of  in  a  single 
action. 

34. 

That,  upon  information  and  belief,  all  of  said 
patents  Nos.  1,893,442,  1,977,240  and  2,212,183  are 
invalid  and  void  and  of  no  force  and  effect  for  the 
reasons  that  the  subject  matter  of  all  of  said  patents 
has  been  published  in  prior  patents,  prior  publica- 
tions and  has  been  made  the  subject  matter  of 
])rior  public  use  in  each  and  every  case  more  than 
two  3^ears  prior  to  the  date  of  application  of  each 
and  all  of  said  patents,  that  prior  publi^^ation  and 
use    applicable    against    patent    No.    2,212,183    is 
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equally  applicable  against  said  patents  Nos.  1,893,- 
442  and  1,977,240,  and  in  support  therefor  Defend- 
ant repeats  the  allegations  of  Paragraphs  13 
through  20,  inclusive,  of  the  Answer  herein  as 
being  applicable  to  patents  Nos.  1,893,442  and  1,977,- 
240  to  the  same  extent  to  which  said  allegations  are 
applicable  against  patent  No.  2,212,183,  which  Para- 
graphs 13  to  20,  inclusive,  are  hereby  incorporated 
by  reference  into  this  counterclaim  and  made  a 
part  thereof. 

35. 

That,  upon  information  and  belief,  no  coupling 
manufactured,  used  or  sold  by  Defendant  infringes 
any  of  said  patents  Nos.  1,893,442,  1,977,240  and 
2,212,183  or  an}^  claims  thereof  and  because  of  said 
non-infringement  Plaintiff  has  no  right  to  make 
charges  of  infringement  against  Defendant,  its  cus- 
tomers, or  any  other  j)ersons  using  couplings  sup- 
plied by  Defendant. 

36. 

That  by  reason  of  Plaintiff's  acts  in  asserting 
claims  under  said  patents  Nos.  1,893,442,  1,977,240 
and  2,212,183  Defendant  has  been  greatly  damaged 
in  its  business,  its  trade  relations  and  its  reputation 
to  an  extent  which  cannot  at  this  time  be  readily 
ascertained. 

Wherefore  Defendant  Prays : 

With   Respect  to   the   Answer 

1.     That  the  patent  in  suit  be  declared  invalid. 
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2.  That  the  patent  in  suit  be  declared  not  in- 
fringed. 

3.  That  the  Complaint  be  dismissed  with  respect 
to  the  Defendant  with  prejudice. 

4.  That  the  Defendant  be  awarded  attorneys' 
fees. 

5.  That  the  Defendant  be  awarded  damages, 
costs  and  such  other  and  further  relief  as  may 
be  required;  and 

With  Respect  to  the  Counterclaim 

6.  That  Plaintiff  be  required  to  reply  to  the 
Counterclaim. 

7.  That  this  Honorable  Court  declare,  adjudge 
and  decree  that  said  patents  Nos.  1,893,442,  1,977,- 
240  and  2,212,183,  and  each  of  them,  have  not  been 
infringed  by  the  Defendant  nor  by  any  of  its  cus- 
tomers or  others  in  the  trade  using  couplings  sup- 
plied by  the  Defendant. 

8.  That  judgment  be  signed  and  entered  by  this 
Honorable  Court  declaring  and  adjudging  that  said 
patents  Nos.  1,893,442,  1,977,240  and  2,212,183  and 
each  of  them,  are  w^holly  invalid  and  void  as  to 
each  and  all  of  the  claims  thereof,  and  dismissing 
the  Complaint  herein  with  costs  of  the  Defendant 
to  be  taxed  against  the  Plaintiff  and  that  such 
interlocutory  relief  be  granted  to  the  Defendant  by 
a  stay,  preliminary  injunction  or  otherwise  as  to 
this  Honorable  Court  shall  seem  meet  and  proper. 

9.  That  this  Honorable  Court  shall  declare, 
adjudge  and  decree  that  each  of  said  patents  Nos. 
1,893,442,  1,977,240  and  2,212,183  is  wholly  invalid 
and  void  as  to  each  and  every  claim  thereof. 
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10.  That  this  Honorable  Court  declare,  adjudge 
and  decree  that  it  is  the  right  of  the  Defendant  to 
continue  the  manufacture,  use  and  sale  of  couplings 
embodying  constructions  the  same  as  and  similar  to 
those  herein  complained  of  without  actions,  threats, 
molestation  or  interference  of  any  character  what- 
soever by  or  from  the  Plaintiff  or  its  assigns  or 
anyone  claiming  through  or  under  it  on  account  of 
patents  Nos.  1,893,442,  1,977,240  and  2,212,183,  or 
any  of  them  or  on  any  alleged  invention  thereof. 

11.  That  this  Honorable  Court  issue  a  perpetual 
injunction  and  a  preliminary  injunction  during  the 
pendency  of  this  action  enjoining  and  restraining 
the  Plaintiff,  its  agents,  officers,  associates,  con- 
federates and  assigns  forever  from  further  assert- 
ing, contending,  claiming  or  representing,  orally, 
in  writijig,  or  otherwise,  that  said  patents  Nos. 
1,893,442,  1,977,240  and  2,212,183,  or  any  of  them, 
or  any  of  the  claims  thereof  or  any  purport  of 
invention  thereof,  have  been  or  are  now  being  in- 
fringed by  the  Defendant,  its  customers  or  others 
using  couplings  supplied  by  the  Defendant. 

12.  That  this  Honorable  Court  issue  a  perpetual 
injunction  and  a  preliminary  injunction  during  the 
penden<?3^  of  this  action  enjoining  and  restraining 
the  Plaintiff,  its  agents,  officers,  associates,  confed- 
erates and  assigns  forever  from  threatening  to  sue 
or  suing  for  alleged  infringement  thereof  Defend- 
ant or  any  customer  of  the  Defendant  or  other 
person  using  couplings  supplied  by  the  Defendant 
and  from  in  any  manner  unfairly  or  improperly 
interfering  with  the  Defendant's  continued  manu- 
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factiire,  use  and  sale  of  couplings  or  the  free  and 
undisturbed  conduct  of  the  Defendant's  business. 

13.  That  damages  be  awarded  Defendant  pay- 
able by  Plaintiff  for  all  acts  charged  in  this  counter- 
claim. 

14.  That  damages  in  treble  the  amount  be 
awarded  to  Defendant  payable  by  Plaintiff  for  wil- 
fully and  wantonly  and  flagrantly  asserting  invalid 
patents  against  Defendant's  customers  on  a  wide- 
spread scale  throughout  the  industry  and  damaging 
Defendant  in  its  business  and  trade  relations  to 
a  great  extent  which  at  this  time  is  not  readily 
ascertainable. 

15.  That  Defendant  be  awarded  its  attorneys' 
fees  accruing  by  reason  of  this  counterclaim. 

16.  That  the  costs  of  this  action  predicated  upon 
this  counterclaim  be  taxed  against  the  Plaintiff  in 
favor  of  the  Defendant  and  that  Defendant  have 
judgment  and  execution  therefor  against  the  Plain- 
tiff. 

17.  For  such  other  and  further  relief  as  to  this 
Honorable  Court  may  seem  right  and  proper. 

HUEBNER,  MALTBY  & 
BEEHLER, 

VERNON  D.  BEEHLER,  and 
HERBERT  A.  HUEBNER, 

By  /s/  VERNON  D.  BEEHLER, 

Attorneys  for  Defendant. 

[Endorsed] :     Filed  April  16,  1948. 
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[Title  of  District  Court  and  Cause.] 

Civil  Action  No.  8023-W 

REPLY 

Plaintiff,  The  Parker  Appliance  Company,  for 
its  reply  to  the  Counterclaim  of  the  Defendant, 
Joseph  C.  Collins,  avers  as  follows : 

1. 

Plaintiff,  as  to  paragraph  21  of  Defendant's 
Counterclaim,  admits  that  this  Court  has  jurisdic- 
tion of  actual  controversies,  under  Title  28,  United 
States  Code,  Section  400,  arising  under  the  patent 
laws  of  the  United  States;  and  admits  that  there 
is  a  controversy  mth  respect  to  Patent  No.  2,212,- 
183,  which  patent  is  in  suit  by  virtue  of  the  Plain- 
tiff's Complaint  in  this  cause;  and  Plaintiff  denies 
that  any  other  actual  controversy  exists  between 
Defendant  and  Plaintiff  cognizable  by  this  Court. 

2. 

Plaintiff*,  as  to  paragraph  22  of  Defendant's 
Counterclaim,  admits  that  it  has  asserted,  and  now 
asserts,  its  patent  No.  2,212,183  against  the  Defend- 
ant; admits  that  it  has  brought  this  suit  charging 
Defendant  with  infringement  of  its  patent  No. 
2,212,183;  and  Plaintiff  denies  that  it  has  asserted 
said  patent  No  2,212,183  against  Defendant's  cUvS- 
tomers,  and  denies  each  and  every  other  allegation 
of  said  paragraph. 
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3. 

Plaintiff,  as  to  paragraph  23  of  Defendant's 
Counterclaim,  admits  the  issue  of  Parker  patent  No. 
1,893,442,  Parker  patent  No.  1,977,240  and  Parker 
patent  No.  2,212,183  on  the  respective  dates  set 
forth  in  said  paragraph. 


Plaintiff,  as  to  paragraph  24  of  Defendant's 
Comiterclaim,  admits  that  the  patents,  identified  in 
paragraph  23  of  Defendant's  Counterclaim  and  re- 
ferred to  in  paragraph  3  hereof,  have  been  as- 
signed to  Plaintiff  as  set  forth  in  Plaintiff's  Ex- 
hibit 2. 

5. 

Plaintiff,  as  to  paragraph  25  of  Defendant's 
Counterclaim,  admits  that  the  three  above  referred 
to  Parker  patents  illustrate  and  relate  to  a  three- 
piece  tube  coupling,  except,  however,  that  each 
patent  differs  from  the  other  as  to  the  three-piece 
tube  coupling  and  differ  as  set  forth  in  the  claims 
of  each  patent ;  and,  as  to  all  of  the  other  allegations 
contained  in  said  paragraph.  Plaintiff  denies  the 
same. 

6. 

Plaintiff,  as  to  paragraph  26  of  Defendant's 
Counterclaim,  admits  that  the  claims  of  each  of  the 
above  identified  Parker  patents  are  directed  to  a 
particular  construction  and  arrangement,  including 
a  l)ody,  a  nut  and  a  sleeve  for  coupling  flared  tul)- 
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ing;  and  admits  that  Defendant's  tube  coiii)lijiu: 
charged  to  infringe  consists  of  a  particular  con- 
struction and  arrangement,  including  a  body,  a  nut 
and  a  sleeve  for  coupling  flared  tubing;  and  avers 
that  said  Defendant's  body,  nut  and  sleeve  embody 
the  construction  and  arrangement  of  such  parts 
with  respect  to  each  other  to  obtain  the  complete 
benefits  and  advantages  embodied  in  each  of  the 
three  claims  of  patent  No.  2,212,183;  and,  as  to  all 
other  allegations  in  said  paragraph.  Plaintiff  de- 
nies the  same. 

7. 
Plaintiff,  as  to  paragraph  27  of  Defendant's 
Counterclaim,  denies  the  allegations  therein  con- 
tained with  respect  to  patents  Nos.  1,893,442  and 
1,977,240;  and  admits  notice  of  infringement  of 
Plaintiff's  patent  in  suit  No.  2,212,183  by  written 
document  dated  January  13,  1948,  a  copy  of  which 
is  attached  hereto,  by  reference  made  a  part  hereof, 
marked  Plaintiff's  Exhibit  3;  that  a  follow-up  of 
said  document,  Plaintiff's  Exhibit  3,  was  forwarded 
to  Defendant  on  February  2,  1948,  a  copy  of  said 
follow-up  is  attached  hereto,  by  reference  made  a 
part  hereof,  marked  Plaintiff's  Exhibit  4;  and 
Plaintiff  avers  that  Defendant  made  no  reply  to 
either  of  said  Exhibits  3  and  4. 

8. 
Plaintiff,    as    to    paragraph    28    of    Defendant's 
Counterclaim,    denies    each    and    every    allegation 
therein  contained. 


vs.  Irvin  W.  Masters,  Inc.,  etc.  59 

9. 

Plaintiff,  as  to  paragraph  29  of  Defendant's 
Counterclaim,  admits  that  the  patent  in  suit  No. 
2,212,183  makes  reference  to  patents  Nos.  1,893,442 
and  1,977,240  as  exemplifying  that  for  which  the 
patent  in  suit  is  an  improvement  on. 

10. 
Plaintiff,  as  to  paragraph  30  of  Defendant's 
Counterclaim,  if  material,  denies  the  allegation 
therein  contained;  and  Plaintiff  avers  that  refer- 
ence in  said  patent  No.  2,212,183  to  the  earlier 
patent  No.  1,893,442  is  notice  to  the  world  and  to 
this  Defendant  that  the  claims  of  the  patent  in  suit 
No.  2,212,183  specifically  differ  from  and  cover  an 
improvement  over  patent  No.  1,893,442. 

11. 

Plaintiff,  as  to  paragraph  31  of  Defendant's 
Counterclaim,  if  material,  denies  the  allegation 
therein  contained,  and  Plaintiff  avers  that  refer- 
ence in  said  patent  No.  2,212,183  to  the  earlier 
patent  No.  1,977,240  is  notice  to  the  world  and  to 
this  Defendant  that  the  claims  of  the  patent  in 
suit  No.  2,212,183  specifically  differ  from  and  cover 
an  improvement  over  patent  No.  1,977,240. 

12. 

Plaintiff,  as  to  paragraph  32  of  Defendant's 
Counterclaim,  denies  the  allegations  therein  con- 
tained. 

13. 

Plaintiff,  as  to  paragraph  33  of  Defendant's 
Coimterclaim,  denies  that  it  has  charged  Defendant 
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with  infringement  of  any  claims  of  patent  No. 
1,893,442  or  patent  No.  1,977,240,  and  denies  that 
there  is  any  threat  or  likelihood  of  a  multiplicity 
of  suits;  Plaintiff  avers  that  it  has  never  asserted 
said  patents  Nos.  1,893,442  and  1,977,240  against 
Defendant;  and  Plaintiff  denies  that  any  con- 
trovers}^  exists  in  fact  within  the  meaning  of  Title 
28,  United  States  Code,  Section  400. 

14. 

Plaintiff,  as  to  paragraph  34  of  Defendant's 
Counterclaim,  denies  that  patents  Nos.  1,893,442, 
1,977,240  and  2,212,183  are  invalid  for  any  of  the 
reasons  set  forth  in  paragraphs  13  to  20,  inclusive, 
of  Defendant's  Answer,  and  denies  specifically  that 
there  is  any  controversy  with  respect  to  patents 
Nos.  1,893,442  and  1,977,240;  and  Plaintiff  avers 
that  any  controversy  with  respect  to  patent  No. 
2,212,183  between  Plaintiff  and  Defendant  is  al- 
ready in  issue  by  the  Complaint  on  file  and  De- 
fendant's Answer  thereto. 

15. 

Plaintiff,  as  to  paragraph  35  of  Defendant's 
Counterclaim,  denies  the  allegations  with  respect 
to  its  patent  No.  2,212,183  and  avers  that,  as  to 
patents  Nos.  1,893,442  and  1,977,240,  there  is  no 
controversy  in  fact  between  Plaintiff  and  Defend- 
ant. 

16. 

Plaintiff,  as  to  paragraph  36  of  Defendant's 
Counter  claim,  denies  that  it  has  asserted  patents 
Nos.  1,893,442  and  1,977,240  against  Defendant  and. 
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therefore,  denies  that  Defendant  has  been  damaged 
in  any  manner;  and  Plaintiff  avers  that  its  asser- 
tion against  Defendant  of  its  patent  No.  2,212,183 
is  as  alleged  in  its  Complaint;  and  Plaintiff  denies 
any  damage  to  Defendant  because  of  Plaintiff  as- 
serting its  patent  No.  2,212,183  and  the  bringing  of 
this  suit  thereunder. 

Wherefore  Plaintiff  Prays: 

With  Respect  to  the  Counterclaim 

1.  That  as  to  patents  Nos.  1,893,442  and  1,977,- 
240,  it  be  dismissed. 

2.  That  this  Court  hold  that  there  is  no  con- 
troversy in  fact  as  between  Plaintiff  and  Defendant 
involving  said  patents  Nos.  1,893,442  and  1,977,240. 

3.  That  Defendant  is  not  entitled  to  any  of  the 
relief  requested. 

4.  That  this  Court,  with  respect  to  patent  No. 
2,212,183  decree  that  said  patent  is  valid  and  has 
been  infringed  by  Defendant  in  its  manufacture 
and  sale  of  tube  couplings,  as  set  forth  in  Plaintiff's 
Complaint  on  file. 

5.  That  Plaintiff  be  awarded  attorneys'  fees. 

6.  That  Plaintiff  have  such  further  relief  as  to 
this  Honorable  Court  may  seem  proper  and  just. 

LYON  &   LYON, 
LEONARD  S.  LYON, 
CHARLES  G.  LYON, 
WILL  FREEMAN, 

By  /s/  CHARLES  G.  LYON, 

Attornevs  for  Plaintiff. 


62  Th e  Parh' e r  A ppliance  Co .,  etc . 

PLAINTIFF'S  EXHIBIT  No.  3 

(Copy) 

Bair  &  Freeman 

Lawyers 

1400  Field  Building 

135  South  LaSalle  Street 

Chicago  3,  Illinois 

Registered  Mail 

January  13,  1948. 

Collins  Engineering 
6116  Simset  Boulevard 
Hollywood,  California 

Attention  of  Joe  Collins 
Gentlemen: 

We  are  writing  you  in  behalf  of  our  client,  the 
Parker  Appliance  Company  of  Cleveland,  Ohio.  The 
Parker  Appliance  Company  is  the  owner  of  United 
States  Letters  Patent,  No.  2,212,183  dated  August 
20,  1940,  upon  an  application  filed  March  2,  1938, 
entitled  "Tube  Coupling." 

The  Parker  Appliance  Company  during  the  War 
permitted  use  of  its  patented  structure  by  the 
Armed  Services  of  our  Government  as  an  aid  in 
national  defense  and  security.  A  good  bit  of  the 
life  of  the  patent  has  thus  been  utilized  for  a  very 
good  cause.  The  pateut  still  has  a  good  many  years 
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to  run  and  under  these  circumstances  it  becomes 
necessary  that  the  Parker  Appliance  Company  as- 
sert its  patent  against  unlicensed  infringers. 

This,  then,  is  formal  notice  to  you  of  our  charge 
of  infringement  of  the  above  patent  and  a  request 
that  you  discontinue  further  infringement  and  ac- 
count to  the  Parker  Appliance  Company  for  in- 
fringement to  date. 

Just  recently  the  Parker  Appliance  Company  had 
occasion  to  assert  its  patent  and  suit  has  been  filed 
in  the  United  States  District  Court  for  the  Southern 
District  of  California,  Central  Division. 

We  asked  that  you  carefully  review  the  situation 
and  advise  us  promptly  of  your  attitude  so  that  we 
may  govern  our  actions  accordingly. 

Very  truly  yours, 

BAIR  &  FREEMAN. 
8:CLV 

CC  to  Mr.  C.  H.  Wagner,  Parker  Appliance  Com- 
pany, Cleveland,  Ohio. 
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PLAINTIFF'S  EXHIBIT  No.  4 

(Copy) 

Bair  &  Freeman 

Lawyers 

1400  Field  Building 

135  South  LaSalle  Street 
Chicago  3,  Illinois 

February  2,  1948. 

Collins   Engineering 
6116  Sunset  Boulevard 
Hollywood,  California 

Gentlemen : 

Under  date  of  January  13th,  we  sent  you  a  reg- 
istered letter  with  respect  to  United  States  Letters 
Patent  No.  2,212,183. 

The  Registry  Return  Receipt  indicates  that  you 
received  the  above  letter  on  January  16,  1948. 

We   should   like   the   courtesy   of   a   reply. 

Very  truly  yours, 

BAIR  &  FREEMAN. 

8:CLV 

CC  to  Mr.  C.  H.  Wagner,  Jr.,  the  Parker  Appli- 
ance Company,  Cleveland. 


[Endorsed]  :     Filed  May  10,  1948. 
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['I'itle  of  District  Coui-t  and  Cause.] 

No.  7874-CIV.  (Consolidated) 
OPINION 

The  Parker  x\ppliance  Company  is  the  owner 
of  Parker  Patent  No.  2,212,183,  which  said  patent 
covers  a  tube  coupling.  A  tube  coupling  is  com- 
])osed  of  three  members:  (1)  a  body,  (2)  a  nut, 
and  (3)  a  sleeve.  Plaintiff  admits  that  the  body 
and  the  nut  are  j^rior  art.  The  validity  of  the 
])atent  dei)ends  on  the  sleeve. 

Tube  couplings  are  not  new.  Tube  couplings 
Jiave  been  used  for  many  years.  Sleeves  are  not 
new  in  tube  couplings.  In  fact,  from  the  very  be- 
ginning, sleeves  have  been  used  by  inventors  and 
manufacturers  of  tube  couplings.  Throughout  the 
years  the  shape  and  form  of  sleeves  have  been 
changed,  according  to  the  desires  of  the  users  or 
the  so-called  inventive  genius  of  the  inventor. 

A  sleeve  has  a  flare  and  a  sleeve  head.  The  shape 
and  form  of  both  the  sleeve  head  and  the  flare  have 
been  changed  from  time  to  time.  An  examination 
of  the  drawings  in  Patents  Nos.  1,893,442  (1933), 
3,977,240  (1934),  2,212,183  (1940— plaintiff's  patent 
in  suit),  and  of  the  AC  811  Standard  Fitting  will 
disclose  the  various  changes  which  have  been  made 
both  in  the  flare  and  in  the  head  of  the  sleeve. 

As  frequently  stated  at  the  trial,  the  two  im- 
portant improvements  claimed  in  the  patent  in 
question  are  the  difference  in  angle  between  the 
outer  wall  of  the  sleeve  and  the  inner  wall  of  the 
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nut,  which  is  termed  ''the  sleeve  head  angle,"  and 
the  difference  in  angle  initially  between  the  inner 
angular  surface  of  the  sleeve  head  and  the  outer 
angular  surface  of  the  tube  flare,  which  is  termed 
"the  differential  angle."  Plaintiff  claims  that  no 
prior  art,  patents,  or  publications  in  evidence  show 
these  features  individually  or  in  coml)ination. 

In  its  patent  application,  in  describing  the  sleeve, 
plaintilf  did  not  attempt  to  depict  the  angle  of  the 
"sleeve  head  angle"  or  the  angle  of  "the  differen- 
tial angle."  Claim  1  of  the  patent  stated  that  "said 
head,  having  the  inner  surface  thereof  jjrovided 
with  a  coniform  flare  so  shaped  that  the  initial  con- 
tact of  the  head  with  the  flared  end  of  the  tube  is 
at  the  free  end  of  the  head  *  *  *  where])y  during  the 
clamping  action  said  head  will  be  expanded  and 
moved  forward  along  the  flared  end  of  the 
tube.  *  *  *" 

Claim  2  provided  that  "  *  *  *  *  the  outer  surface  of 
said  head  and  the  said  inner  wall  of  the  coupling- 
member  being  so  shaped  relative  to  each  other  that 
when  the  sleeve  head  expands  during  the  clamping 
action  they  will  contact  only  in  the  region  of  the 
clamping  shoulder  *  *   *" 

Claim  3  stated  ''-  *  *  said  head  having  the  inner 
surface  thereof  i^rovided  with  a  coniform  flare  so 
shaped  that  the  initial  contact  of  the  head  with  the 
flared  end  of  the  tube  is  at  the  free  end  of  the  head 
and  adjacent  the  outer  end  of  the  flared  end  of 
the  tube,  the  outer  surface  of  said  head  and  said 
inner  wall  of  the  coupling  member  being  so  shaped 
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relative  to  each  other  that  when  the  sleeve  head  ex- 
pands during  the  clamping  action,  the  portion  of 
said  head  contacting  with  the  tlared  end  of  the  tube 
is  at  all  times  out  of  contact  with  the  coupling  mem- 
ber whereby  the  clamping  face  of  the  head  against 
the  tube  end  is  determined  by  the  spring  tension 
of  the  metal   forming  said   head." 

In  each  of  the  claims,  plaintiff  alleges  the  i)arts 
are  ''so  shaped"  that  they  produce  certain,  particu- 
lai-  results.  With  the  patent  application  plaintiff 
attached  certain  drawings,  de])icting  the  tlare  ''so 
shaped''  that  it  would  produce  the  results  as  de- 
scribed in  the  i^atent. 

Plaintilf  alleges  defendants  are  infringing  plain- 
tilf' s  i)atent  and  brings  these  actions  for  infringe- 
ment. The  defendants  contend,  among  other  things, 
that  Claims  1,  2  and  3  of  the  Parker  Patent, 
#2,212,183,  are  invalid  for  uncertainty  and  failure 
to  meet  the  requirements  of  Revised  Statutes,  Sec- 
tion 4888,  35  USCA  §33. 

As  heretofore  stated,  plaintiff  did  not  in  the 
patent  application  attempt  to  actually  describe  the 
flare  "so  shaped"  but  after  the  use  of  the  words 
"so  shaped"  merely  described  what  it  would  do. 
It  would  seem  that  the  claim,  after  the  words  "so 
shaped,"  is  simply  a  functional  description. 

The  pertinent  provisions  of  Revised  Statutes, 
Section  4888,  35  USCA  §33,  are  as  follows: 

"Before  any  inventor  or  discoverer  shall  re- 
ceive a  patent  for  his  invention  or  discovery 
he  shall  make  application  therefor,  in  writing. 
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to  the  Commissioner  of  Patents,  and  shall  file 
in  tlie  Patent  Office  a  written  description  of 
the  same,  and  of  the  manner  and  process  of 
making,  constructing,  com])ounding  and  using 
it,  in  such  full,  clear,  concise  and  exact  terms 
as  to  enable  any  person  skilled  in  the  art  or 
science  to  which  it  appertains  or  with  which 
it  is  most  nearly  connected,  to  make,  construct, 
compound,  and  use  the  same;  and  in  case  of  a 
machine,  he  shall  explain  the  principle  thereof, 
and  the  best  mode  in  which  he  has  contem- 
plated applying  that  principle,  so  as  to  dis- 
tinguish it  from  other  inventions;  and  he  shall 
particularly  point  out  and  distinctly  claim  the 
part,  imjDrovement,  or  combination  which  he 
claims  as  his  invention  or  discovery/' 

From  the  foregoing,  it  will  be  noted  it  is  incum- 
bent upon  the  inventoi'  to  file  a  written  description 
of  the  thing  claimed  invented,  containing  "full, 
clear,  concise  and  exact  terms  as  to  enable  any 
person  skilled  in  the  art  or  science  to  which  it  ap- 
pertains *  ^^  *  to  make,  construct,  compomid,  and 
use  the  same/'  If  the  inventor  fails  to  include  in 
his  patent  claim  such  a  description,  then  the  patent 
must  be  found  to  be  invalid. 

"An  inventor  may  not  compel  independent 
experimentation  l)y  others  in  order  to  ascertain 
the  limits  of  his  claims  since  under  the  patent 
law  the  claims  measure  the  invention." 

— Sales  Affiliates,  Inc.,  v.  Hutzler  Bros.  Co., 
71   F.   Supp.   287. 
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Plaintiff  in  its  claim  said  the  sleeve  is  "so 
shaped"  that  it  jj reduces  certain  results.  What  did 
plaintift*  mean  by  "so  shaped"?  There  is  nothing 
in  the  joatent  a])])lication  or  in  the  claims  to  indi- 
cate just  how  the  sleeve  was  to  be  shaped.  No 
effort  was  made  to  give  the  various  angles  of  the 
sleeve  or  to  set  out  any  other  pertinent  engineering- 
detail.  Plaintiff'  was  satisfied  with  describing  the 
sleeve  as  "so  shaj^ed"  that  it  would  produce  a 
certain  result. 

With  the  patent  application  plaintiff  filed  cer- 
tain drawings,  illustrating  the  flare  "so  shaped" 
as  mentioned  in  the  ai3plication.  Although  the 
drawings  in  themselves  give  the  general  shape  and 
contour  of  the  sleeve,  the  drawings  do  not  indicate 
in  any  way  the  size  of  the  angles,  evidently  leaving 
the  size  of  the  angles  to  engineering  research. 

The  claims,  as  stated  by  the  Court  in  Continental 
Paper  Bag  Co.  v.  Eastern  Paper  Bag  Co.,  210 
U.  S.  405,  419,  measure  the  invention.  The  claims 
may  ])e  explained  and  illustrated  by  the  descrii^tion, 
but  the  illustration  cannot  enlarge  the  claims. 
Again,  in  the  case  of  Yale  Lock  Co.  v.  Greenlaw, 
117  U.  S.  554,  at  559,  the  Court  says : 

"*  *  *  The  scope  of  letters-patent  must  be 
limited  to  the  invention  covered  by  the  claim, 
and  while  the  claim  may  be  illustrated  it  can- 
not be  enlarged  ]3y  language  used  in  other 
parts  of  the  specification." 
In  the  Incandescent  Lamp  Patent  Case,  159  U.  S. 
465,   the   Court   says,   at  ]iage  474: 
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''*  *   *  If  the  description  be  so  vague  and 
imcertain  that  no  one  can  tell  except  by  inde- 
pendent experiments  how  to  construct  the  pat- 
ented device,  the  patent  is  void." 
Measured  by  the  Incandescent  Lamp  Patent  case, 
supra,  it  would  seem  necessary  to  hold  the  instant 
I)atent  void.     No  one,  taking  the  patent  and  not 
using  the   illustrations,   could   make   the   sleeve   in 
question   "so   shaped"   that   it   would   produce   the 
results  claimed  for  it,  without  independent  experi- 
mentation.    The  idea  is  there   expressed  that  the 
sleeve  could  be  "so  shaped"  as  to  produce  certain 
specific    results,    but    anyone    attempting   to    make 
such  a  sleeve  would  haAc  to  experiment  to  deter- 
mine,  by   the   trial   and   error   method,   just   what 
shape  should  be  used  on  the  sleeve. 

Although  it  may  be,  as  set  forth  by  plaintiff  in 
its  brief,  that  the  claims  of  a  patent  must  be  read 
in  the  light  of  the  drawings  and  specifications,  ne.\- 
ertheless  the  Supreme  Court  has  limited  the  right 
of  the  patentee  to  the  claims  made,  and  although 
the  illustrations  may  explain  the  patent  they  may 
not  be  used  to  enlarge  the  claims. 

"A  patent  covers  only  that  which  it  claims, 
and  only  what  is  expressly  claimed  can  be  in- 
fringed. ' ' 

Continental  Paper  Bag  Co.  v.  Eastern  Paper 
Bag  Co.,  supra. 

The  case  of  Halliburton  Oil  A¥ell  Cementing  Co. 
V.  Walker,  et  al.,  329  Vf.  S.  1,  is  somewhat  similar 
to  the  patent  in  suit.    In  that  case  AValker  Patent 
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No.  2,156,519  was  for  an  improvement  over  a  jjiior 
patent  desig-ned  to  measure  the  distance  from  the 
top  of  an  oil  well  to  the  tiuid  surface  of  the  oil. 
The  patent  was  held  invalid  for  failure  of  the 
claim  to  make  a  ''full,  clear,  concise  and  exact" 
description  of  the  alleged  invention  required  by 
Re^ased  Statutes  1888,  35  U.  S.  C.  §  33.  The  ap- 
plicant for  the  i)atent  described  the  most  crucial 
element  of  the  new^  combination  in  terms  of  what 
it  would  do  rather  than  in  terms  of  its  own  physi- 
cal characteristics,  and  at  no  time  did  any  of  the 
claim  suggest  the  physical  structure  of  the  acous- 
tical resonator.     The  Court  said,  at  page  9: 

''We  have  held  that  a  claim  with  such  a 
description  of  a  jn-oduct  is  invalid  as  a  viola- 
tion of  Rev.  Stat.  1888." 

From  the  above  it  can  be  seen  there  can  be  no 
infringement  of  a  patent  if  what  is  described  in 
the  patent  api^lication  is  not   claimed. 

If  we  disregard  the  drawings  filed  by  plaintiff 
herein  with  its  application  and  look  only  to  the 
claims,  we  find  plaintiff  is  claiming  a  patent  on  a 
sleeve  "so  shaped"  that  it  will  produce  certain 
results.  It  seems  to  the  Court  that  this  comes  wdthin 
the  decision  of  Halliburton  v.  Walker,  sujjra. 

Plaintiff  makes  no  attempt  to  physically  describe 
the  structure.  He  says  only  that  the  sleeve  is  "so 
shaped"  that  it  will  produce  certain  results. 

In  The  Incandescent  Light  Patent  case,  su]jra, 
the  inventors  discovered  a  carbonized  pa])er  that 
could  be  used  for  a  filament  in  an  electric   light 
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globe.  However,  instead  of  confining  themselves 
to  carbonized  paper,  as  they  might  properly  have 
done,  they  made  a  broad  claim  for  feA'ery  fil)rous  or 
textile  material.     The  Court  said,  at  ])age  476: 

"*  *  *  Under  these  circimistances,  to  hold 
that  one,  who  had  discovered  that  a  certain 
fi])rous  or  textile  material  answered  the  re- 
quired purpose,  should  obtain  the  right  to  ex- 
clude everybody  from  the  whole  domain  of 
filn-ous  and  textile  materials,  and  thereby  shut 
out  any  further  efforts  to  discover  a  better 
specimen  of  that  class  than  the  patentee  had 
employed,  would  l^e  an  unwarranted  extension 
of  his  monopoly,  and  operate  rather  to  discour- 
age than  to  promote  invention." 

In  the  case  at  bar  it  seems  that  plaintiff  has  trav- 
eled the  same  road,  inasmuch  as  plaintiff  claims 
a  patent  on  a  sleeve  head  "so  shaped"  that  it  will 
produce  certain  results.  Plaintiff  not  only  attempts 
to  exclude  all  others  from  using  a  sleeve  head  as 
described  in  its  drawings  but  also  from  the  use  of 
sleeve  heads  ''so  shaped"  that  they  will  produce 
the  same  results  as  plaintiff's  patent  in  suit. 

In  General  Electric  Company  v.  Wabash  Appli- 
ance Corp.,  304  U.  S.  364,  plaintiff  obtained  a 
patent  relating  to  a  tungsten  filament  for  incandes- 
cent lamps,  based  on  Pacz  Patent  #1,410,499.  Pacz 
discovered  that  a  coarse  grained  tungsten  filament 
was  much  superior  to  a  tungsten  filament  of  small 
grain  and  had  a  tendency  to  cure  many  of  the  de- 
fects of  the  tungsten  filament  then  used.    The  claim 
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set  out  that  the  grains  must  be  ''of  such  size  and 
contour  as  to  j^revent  substantial  sagging  and  off- 
setting." Apart  from  the  statement  with  respect 
to  their  function,  notliing  was  said  about  the  size 
or  Iiow  the  size  was  distinguished  from  the  grains 
of  earlier  fiUxments.     The   Court  said: 

"The  claim  uses  indeterminate  adjectives 
which  describe  the  function  of  the  grains  to 
the  exclusion  of  any  structural  definition,  and 
thus  falls  v\'ithin  the  condemnation  of  the  doc- 
trine that  a  i^atentee  may  not  In-oaden  his 
product  claims  by  descril^ing  the  product  in 
terms  of  function." 

And,  as  a  consequence,  the  Court  held  the  claim 
to  be  invalid  on  its  face,  as  it  failed  to  make  a  dis- 
closure sufficiently  definite  to  satisfy  the  require- 
ments. 

From  the  authorities,  we  are  constrained  to  hold 
that  Claims  1,  2,  and  3  of  Parker  Patent  #2,212,183 
are  invalid  for  uncertainty  and  failure  to  meet  the 
requirements  of  Revised  Statutes  4888,  35  USCA 
§33. 

Defendants  also  claim  that  Parker  Patent  #2,- 
212,183  is  invalid  for  want  of  invention  over  prior 
art.  As  stated  before,  sleeves  are  not  new,  and  an 
examination  of  prior  patents  indicates  that  many 
changes  have  been  made  in  the  shai3e  and  form  of 
the  sleeve.  There  has  been  a  constant  search  on  the 
part  of  users  and  inventors  to  develop  a  coupling 
which  would  be  entirely  satisfactory,  and  even  the 
latest  developments  in  tube  coU2)lings  have  not  pro- 
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diieed  entirely  satisfactory  results.  There  is  no  rea- 
son to  assume  experimentation  on  coui)lings  and 
sleeves  is  at  an  end,  and  changes  may  be  made  in 
the  future,  as  they  have  been  in  the  past,  changing  the 
various  angles  of  the  sleeve  flare  and  sleeve  head. 
To  establish  a  j^atent  there  must  be  more  than  mere 
mechanical  skill  or,  as  the  Court  said  in  Gomez  v. 
Granat,  177  F.(2d)  266  (9th  Circuit),  at  page  268: 

u*  *  *  something  akin  to  genius  as  distin- 
guished from  mere  mechanical  skill. ' ' 

There  are  many  instances  in  which  patents  have 
been  claimed  because  of  changes  m  contours.  In  the 
case  of  Boynton  v.  Chicago  Hardward  Foundry  Co. 
77  F.(2d)  799,  the  invention  pertained  to  the  proc- 
ess of  making  a  mosaic  tile  for  pavement,  mural, 
and  other  decoration.  Generally  it  disclosed  the 
same  method  of  making  mosaics  as  did  previous 
patents.  It  differed,  however,  in  two  details.  The 
ridges  of  the  matrix  which  formed  the  boundaries 
of  the  several  inlays  were  triangular  or  V-shaped, 
the  base  of  the  triangle  resting  upon  the  floor  of  the 
matrix.  In  previous  patents  they  were  rectangular. 
It  was  claimed  the  vertical  sides  and  the  horizontal 
bottom  would  hold  the  pointed  joints  more  securely 
than  the  triangular  sides  and  apex-shaped  bottom. 
The  Court  said : 

"We  are  of  the  opinion  that  inventive  genius 
did  not  manifest  itself  in  the  use  of  rectangular 
instead  of  V-shaped  ridges.  That,  at  most, 
would  involve  nothing  more  than  mechanical 
skill." 
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In  Gomez  v.  Granat,  supra,  the  Court  said : 

"*  *  *  it  has  been  recognized  that  if  an  im- 
provement is  to  obtain  the  privileged  position 
of  a  patent,  more  ingenuity  nmst  be  involved 
than  the  work  of  a  mechanic  skilled  in  the  art. 
*  *  *  That  is  to  say  the  new  device,  however  use- 
ful it  may  be,  must  reveal  the  flash  of  creative 
genius  not  merely  the  skill  of  the  calling." 

And  in  Thompson  v.  Boisselier,  114  US  1,  (1850), 

the  Court,  at  page  11,  said: 

*  *  *  it  is  not  enough  that  a  thing  shall  be 
new,  in  the  sense  that  in  the  shape  or  form  in 
whi(^li  it  is  produced  it  shall  not  have  been  be- 
fore known,  and  that  it  shall  be  useful,  but  it 
must,  under  the  Constitution  and  the  statute, 
amount  to  an  invention  or  discovery." 
Again,   in   Hollister   v.   Benedict   Manufacturing 

Co.,  113  US  59,  the  Court  held  the  invention  not  to 

be  patentable,  as  it  did  not : 

"spring  from  that  intuitive  faculty  of  the 
mind  put  forth  in  the  search  for  new  results,  or 
new  methods,  creating  what  had  not  before 
existed,  or  bringing  to  light  what  lay  hidden 
from  vision;"  but  that  it  evidenced  "only  the 
display  of  the  expected  skill  of  the  calling" 
and  involved  "only  the  exercise  of  the  ordinary 
faculties  of  reasoning  upon  the  materials  sup- 
plied by  a  special  knowledge,  and  the  facility 
of  manipulation  which  results  from  its  habitual 
and  intelligent  practice;  *  *  ''" 
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We  have  here  a  case  in  which  the  plaintiff  is 
claiming  a  patent  on  a  flare  in  which  he  has  changed 
the  contours  of  the  flare  itself.  Flares  have  been 
used  for  many,  many  years,  and  numerous  changes 
have  been  made  in  the  various  angles  thereof.  Ex- 
perimentation is  constantly  being  carried  on  not 
only  by  plaintiff  but  also  by  others  to  determine 
whether  or  not  a  different  angle  in  the  flare  of  the 
sleeve  or  in  the  sleeve  head  is  desirable.  In  fact, 
the  defendants  claim,  among  other  things,  that  the 
AN  Standard  and  the  AC  811  couplings  do  not  in- 
fringe plaintiff's  patent  because  the  angles  of  the 
sleeve  head  and  the  flare  of  the  sleeve  are  different 
from  those  angles  claimed  by  plaintiff. 

In  other  words,  it  is  defendants'  contention  that 
the  Government  in  establishing  a  standard  fitting 
did  not  follow  the  contours  as  claimed  by  i3laintiff 
but  established  other  contours  which  the  Government 
evidently  deemed  superior  to  or  an  improvement  on 
the  previous  contours  and  made  them  a  requirement 
in  the  standard  fittings.  This  is  only  another  indi- 
cation that  there  is  a  continuing  and  everlasting 
search  on  the  part  of  inventors  and  users  of  tube 
couplings  to  develop  a  coupling  superior  to  those 
now  in  use. 

Plaintiff  says,  in  its  opening  brief:  "As  fre- 
quently stated  at  the  trial,  the  two  important  im- 
provements of  the  Parker  patent  are  the  difference 
in  angle  between  the  outer  wall  of  the  sleeve  and 
the  inner  wall  of  the  nut  which  is  termed  the 
'sleeve  head  angle'  and  the  difference  in  angle  ini- 
tially  ]jetween   the   imier   angular   surface   of   the 
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.sleeve  head  and  the  outer  angular  surface  of  the 
tube  flare,  which  is  termed  the  'differential 
angle.'  "  We  are  of  the  opinion  that  the  change  in 
the  angles  between  the  outer  wall  of  the  sleeve  and 
the  inner  wall  of  the  nut  and  the  outer  surface  of 
the  sleeve  head,  and  the  outer  angular  surface  of 
the  tube  flare,  does  not  justify  a  monopoly.  Conse- 
quently, judgment  should  be  rendered  herein  hold- 
ing that  Patent  No.  2,212,183  is  invalid,  and  such 
will  be  the  order.  Findings  in  conformity  herewith 
are  to  be  prepared  by  defendants'  counsel. 

Dated:  October  16,  1950. 

/s/  HARRY  C.  WESTOVER, 

District  Judge. 

[Endorsed] :     Filed  October  17,  1950. 
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In  the  United  States  District  Court,  Southern  Dis- 
trict of  California,  Central  Division 

No.  7874-HW  Civil 


THE  PARKER  APPLIANCE  COMPANY, 

Plaintiff, 

vs. 

IRVIN  W.  MASTERS,  INC., 

Defendant. 

No.  8023-HW  Civil 
THE  PARKER  APPLIANCE  COMPANY, 

Plaintiff, 
vs. 

JOSEPH  C.  COLLINS,  Doing  Business  Under  the 
Firm  Name  and  Style  of  COLLINS  ENGI- 
NEERING COMPANY,  Holl7\N'ood,  Califor- 
nia, 

Defendant. 

FINDINGS  OF  FACT  AND 
CONCLUSIONS  OF  LAW 

Findings  of  Fact 

I. 

Plaintiff,  The  Parker  Appliance  Company,  is  a 
corporation  organized  and  existing  under  the  laws 
of  the  State  of  Ohio. 
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II. 

Defendant,  Irviii  VV.  Masters,  Inc.,  is  a  corpora- 
tion organized  and  existing  under  the  laws  of  the 
State  of  California,  and  has  its  principal  office  and 
place  of  business  in  the  City  of  Burbank,  County  of 
Los  Angeles,  State  of  California,  within  the  South- 
ern District  of  California,  Central  Division. 

III. 

Defendant,  Joseph  C.  Collins,  is  a  resident  of  the 
State  of  California,  and  does  business  under  the  firm 
name  and  style  of  Collins  Engineering  Company,  in 
the  City  of  Hollywood,  Comity  of  Los  Angeles, 
State  of  California,  within  the  Southern  District  of 
California,  Central  Division. 

IV. 

These  actions  were  instituted  by  the  j^laintiff 
separately  against  the  respective  defendants  for  al- 
leged infringement  of  United  States  Letters  Pat- 
ent No.  2,212,183,  granted  August  20,  1940,  upon 
an  application  of  Arthur  L.  Parker  filed  March  2, 
1938,  the  actions  being  brought  mider  Section  24  of 
the  Judicial  Code,  Paragraph  7,  and  R.  S.  Sec.  4921 
(35  U.S.C.  70)  seeking  the  equitable  remedy  of  an 
injunction  and  asking  for  an  accounting  of  profits 
and  an  award  for  damages.  All  three  claims  of  the 
patent  in  suit  were  charged  to  be  infringed.  The 
3-espective  defendants  answered  separately,  attack- 
ing the  validity  of  said  patent  and  denying  infringe- 
ment thereof.  The  two  actions  were  thereafter 
consolidated  for  trial. 
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V. 

The  plaintiii'  became  the  owner  of  said  Letters 
Patent  No.  2,212,183  by  an  assignment  dated  De- 
cember 28,  1943,  duly  recorded  in  the  United  States 
Patent  Office,  and  plaintiff  has  ever  since  been  and 
now  is  tlie   owner  of  said  Letters  Patent. 

YI. 

The  subject  matter  of  said  Letters  Patent  No. 
2,212,183  is  a  three-piece  coupling  or  fitting  for 
flared  end  metallic  tubes.  The  three  parts  comprise 
a  body  with  a  tapered  nose  against  which  the  inner 
surface  of  the  flared  tube  end  seats  and  seals,  a 
sleeve  having  an  internal  flare  adapted  to  engage 
the  outer  flared  surface  of  the  tube  end,  and  a  nut 
threadedly  associated  with  the  body  and  adapted  to 
impart  and  end  thrust  to  the  sleeve  for  clamping  the 
parts  together  on  the  tube.  Three-piece  couplings 
of  this  type  are  very  old  in  the  art  and  the  patent 
in  suit  is  in  a  very  crowded  art.  The  two  asserted 
improvements  claimed  for  the  patent  (but  not  prop- 
erly defined  in  the  patent  claims)  are  the  difference 
in  angle  between  the  outer  wall  of  the  sleeve  and  the 
inner  wall  of  the  nut,  which  is  termed  "the  sleeve 
head  angle"  and  the  difference  in  angle  initially  be- 
tween the  inner  angular  surface  of  the  sleeve  head 
and  the  outer  angular  surface  of  the  tube  flare, 
which  is  termed  "the  differential  angle." 

VII. 

The  descriptive  portion  of  the  patent  in  suit  does 
not   describe   either  the   sleeve   head  angle  or  the 
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diiferential  angle  nor  illustrate  the  same  in  the 
drawing  in  such  full,  clear,  concise,  and  exact  terms 
as  to  enable  any  person  skilled  in  the  art  or  science 
to  which  it  appertains  or  with  which  it  is  most 
nearly  connected  to  make,  construct  or  use  the  same. 

VIII. 

Ill  each  of  the  claims  of  said  Letters  Patent  No. 
1^212,183  the  parts  asserted  to  contribute  the  novelty 
are  described  as  ''so  shaped"  that  they  produce  cer- 
tain })articu]ar  functional  results.  Claim  1  states 
tliat  '\said  head,  having  the  inner  surface  thereof 
j)rovided  with  a  coniform  flare  so  shaped  that  the 
initial  contact  of  the  head  with  the  flared  end  of 
the  tube  is  at  the  free  end  of  the  head  *  *  *  whereby 
during  the  clamping  action  said  head  will  be  ex- 
panded and  moved  forward  along  the  flared  end  of 
the  tube.  ""'  *  *"  Claim  2  in  such  respect  provides 
that  ''••*"  the  outer  surface  of  said  head  and  the  said 
inner  wall  of  the  coui:)ling  member  being  so  shaped 
relative  to  each  other  that  when  the  sleeve  head  ex- 
pands during  the  clamping  action  they  will  contact 
only  in  the  region  of  the  clamping  shoulder  *  *  *" 
Claim  ?)  states  "*  '''  *  said  head  having  the  inner  sur- 
face thereof  provided  with  a  coniform  flare  so 
shaped  that  the  initial  contact  of  the  head  with  the 
flared  end  of  the  tube  is  at  the  free  end  of  the  head 
and  adjacent  the  outer  end  of  the  flared  end  of  the 
tube,  the  outer  surface  of  said  head  and  said  inner 
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wall  of  the  coupling  member  being  so  shaped  rela- 
tive to  each  other  that  when  the  sleeve  head  expands 
during  the  clamping  action,  the  portion  of  said  head 
contacting  with  the  flared  end  of  the  tube  is  at  all 
times  out  of  contact  with  the  coupling  member 
whereby  the  clamping  face  of  the  head  against  the 
tube  end  is  determined  by  the  spring  tension  of  the 
metal  forming  said  head."  The  patentee  fails  to 
I)articularly  point  out  and  distinctly  claun  the  part, 
improvement,  or  combination  which  he  claims  as  his 
invention  or  discovery. 

IX. 

The  patents  and  a  jiublication  listed  below  were 
offered  in  evidence  by  the  defendants  as  i)rior  art 
and  those  considered  more  pertinent  were  explained 
and  their  relation  to  the  subject  matter  of  the  pat- 
ent in  suit  analyzed  by  ex]:)ert  witnesses  for  both 
plaintiff  and  the  defendants : 


W.  N.  Abbott 

46,603 

Feb.  28, 

1865 

G.  H.  Buzzell 

177,686 

May  23, 

1876 

H.  Guyer 

182,435 

Sept.  19, 

1876 

H.  Guyer 

196,084 

Oct.  16, 

1877 

R.  McConnell 

290,446 

Dec.  18, 

1883 

F.  George 

326,425 

Sept.  15, 

1885 

I.  B.  Potts 

406,060 

July    2, 

1889 

J.  Anderson 

535,236 

Mar.    5, 

1895 

L.  F.  Jordan 

654,735 

July  31, 

1900 

J.  J.  Dossert 

772,136 

Oct.  11, 

1904 

F.  W.  Reed 

964,315 

July  12, 

1910 

S.  L.  Brown 

1,058,542 

Apr.    8, 

1913 
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A.  W.  Bachinann  1,352,342         Sept.  7,  1920 

J.  Benzion  1,680,080        Aug.    7,  1928 

E.  E.  Hewitt  1,820,020        Aug.  25,  1931 

Pipes  and  Tubes 
Their  Construction  and  Jointing 

by 

Philip  R.  Bjorling 

London 

Whittaker  and  Co. 

White  Hart  Street,  Paternoster  Square 

1902 

Libraiy  of  Congress  No.  TS  280  B  6 

X. 

The  prior  art  listed  above,  all  of  which  was  con- 
sidered by  this  Court,  illustrates  numerous  three- 
piece  fittings  for  flared  end  metallic  tubes  embody- 
ing the  three  essential  elements  foinid  in  the  fitting 
of  the  patent  in  suit  and  in  the  same  relationship 
for  the  same  ultimate  purpose.  These  prior  pat- 
ents disclose  various  shapes  and  forms  of  sleeve 
heads  and  tube  flares  and  angular  relationships  be- 
tween the  several  parts. 

XI. 

The  defendants  have  independently  of  one 
another  engaged  in  the  business  of  manufacturing 
and/or   supplying   nuts,   bodies   and    sleeves    sejja- 
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rately,  but  not  as  assembled  fittings,  to  ultimate 
users,  such  as  airplane  manufacturers  and  othei's, 
who  assemble  the  requisite  parts  with  tubes  pro- 
cured by  the  users  from  other  sources  and  custom- 
arily cut  and  flared  by  the  users.  The  dimensions 
and  angular  relationships  of  the  several  parts  fab- 
ricated or  otherwise  procured  by  the  defendants 
and  sold  to  the  ultimate  users  conform  to  certain 
Government  specifications  identified  as  AC  811  and 
AN  Standard.  The  defendants  assert  that  fittings, 
the  13a rts  of  which  comply  with  such  specifications, 
do  not  correspond  to  the  claims  of  the  patent  in 
suit,  but  whether  they  do  or  do  not  this  Court  does 
not  need  to  find  because  it  holds  the  claims  of  the 
patent  in  suit  to  be  invalid.  This  Court  does  find, 
however,  that  neither  the  description,  drawings,  nor 
claims  of  the  patent  in  suit  contain  dimensions,  pro- 
l)ortions,  or  angular  relationships  corresponding  to 
the  dimensions,  poportions  or  angular  relationships 
contained  in  the  Government  specifications  under 
which  the  accused  fittings  and  parts  were  made  or 
sold. 

XII. 

No  one,  by  reference  to  the  Parker  Patent  2,- 
212,183,  could  produce  a  fitting  which  would  achieve 
the  results  called  for  by  the  patent  without  experi- 
mentation, and  there  is  evidence  that  various  shapes 
of  the  respective  parts  might  be  employed  to  pro- 
duce the  desired  results  other  than  the  shapes  illus- 
tratf>d  in  the  patent  drawing 
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XIII. 

The  patentee  Parker's  contribution  to  the  art,  if 
it  is  possible  of  definenient,  is  extremely  narrow, 
and  the  language  of  the  claims  is  broad  and  ambigu- 
ous, thei'efore  the  claims  are  broader  than  the  in- 
vention, if  any. 

XIV. 

The  claims  of  the  Parker  Patent  2,212,183  are 
not  susceptible  of  any  interpretation  which  would 
preserve  their  validity  because  the  functional  lan- 
guage at  the  exact  point  of  novelty,  if  there  be  any 
novelty,  is  lacking  in  essential  structural  descrip- 
tion. 

XV. 

The  differences,  if  any,  disclosed  and  attempted 
to  l^e  claimed  in  the  Parker  Patent  2,212,183  over 
the  prior  art,  are  so  insignificant  as  to  be  the  work 
merely  of  the  skilled  mechanic  and  do  not  involve 
patentable  invention. 

XVI. 

More  specifically,  any  change  which  the  patentee 
Parker,  in  Patent  2,212,183,  made  over  the  prior  art 
in  the  angle  between  the  outer  wall  of  the  sleeve 
and  the  inner  wall  of  the  nut,  and  between  the  inner 
surface  of  the  sleeve  head  and  the  outer  angular 
surface  of  the  tube  flare,  involves  no  more  than 
mechanical  skill,  does  not  rise  to  the  dignity  of  in- 
vention, and  cannot  justify  a  patent. 


86  The  Parker-  Appliayice  Co.,  etc. 

XVII. 

Defendants  filed  a  counterclaim  seeking  declara- 
tory judgment  of  invalidity  and  non-infringement  of 
two  other  Parker  owned  patents,  namely  Nos.  1,- 
893,442  and  1,977,240.  At  the  trial  plaintiff's  coun- 
sel stipulated  that  said  patents  were  not  infringed, 
in  view  of  which  this  Court  finds  that  if  a  contro- 
versy did  exist  (a  point  which  the  Court  does  not 
determine)  there  is  no  present  controversy  and 
therefore  no  need  for  the  Coui*t  to  pass  upon  said 
patents  Nos.  1,893,442  and  1,977,240. 

Conclusions  of  Law 

1.  This  Court  has  jurisdiction  of  the  subject 
jnatter  involved  herein  and  of  the  parties  hereto 
under  the  patent  laws  and  the  Judicial  Code,  more 
particularly  R.  S.  Sec.  4121,  35  U.S.C.  70,  and  Sec. 
24  of  the  Judicial  Code,  Paragraph  7. 

2.  The  description  in  the  Letters  Patent  in  suit 
No.  2,212,183  does  not  comply  with  Revised  Statutes 
Sec.  4488,  35  U.S.C.  33,  in  that  it  fails  to  contain  a 
description  of  the  manner  and  process  of  making, 
constructing  and  using  the  alleged  invention  in  such 
full,  clear,  concise  and  exact  terms  as  to  enable  any 
person  skilled  in  the  art  or  science  to  which  it  ap- 
pertains or  with  which  it  is  most  nearly  connected, 
to  make,  construct,  and  use  the  same,  and  said  Let- 
ters Patent  as  to  all  claims  thereof  is  therefore  in- 
valid. 

3.  Claims  1  to  3  inclusive  of  said  Letters  Patent 
in  suit  No.  2,212,183  do  not  comply  with  Revised 
Statutes  Sec.  4888,  35  U.S.C.A.  Sec.  33,  but  are  un- 
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certain,  indefinite,  and  ambiguous,  and  fail  to  prop- 
erly point  out  and  distinctly  claim  the  part,  im- 
provement or  combination  which  the  patentee 
Parker  claims  as  his  invention,  and  therefore 
claims  1  to  3  inclusive  of  said  Letters  Patent  are 
invalid. 

4.  Claims  1  to  3  inclusive  of  said  Letters  Patent 
in  suit  No.  2,212,183  are  invalid  for  want  of  inven- 
tion over  the  j^rior  art. 

5.  All  claims  of  said  Letters  Patent  in  suit  No. 
2,212,183  being  invalid,  this  Court  deems  it  to  be 
unnecessary  to  express  any  conclusion  as  to  whether, 
if  valid,  all  or  any  of  said  claims  would  be  in- 
fringed. 

6.  In  view  of  the  stipulation  by  plaintiff's  coun- 
sel that  the  other  i)laintiff  owned  patents  Nos.  1,- 
893,442  and  1,977,240  mentioned  in  defendants' 
countei'claim  are  not  infringed,  this  Court  has  no 
occasion  to  pass  upon  said  patents  and  therefore 
said  counterclaim  should  be  dismissed  without  i3reju- 
dice  and  without  costs. 

7.  The  comijlaint  should  be  dismissed  for  w^ant 
of  equity,  and  costs  be  allowed  defendants,  includ- 
ing reporters'  fees. 

Dated  at  Los  Angeles,  California,  this  7th  day  of 
Dec,  1950. 

/s/  HARRY  C.  WESTOVER, 
Judge. 
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The  foregoing  Findings  of  Fact  and  Conclusions 
of  Law  are  Disapproved  as  to  form. 

Nov.  14,  1950. 

LYON  &  LYON, 
/s/  CHARLES  G.  LYON, 

Attorneys  for  Plaintiff. 

The  foregoing  Findings  of  Fact  and  Conclusions 
of  Law  are  approved  as  to  form. 

Nov.  14,  1950. 
HUEBNER,  BEEHLER,  WORREL,  HERZIG  & 
CALDWELL, 

/s/  HERBERT  A.  HUEBNER, 
/s/  VERNON  D.  BEEHLER, 

Attorneys  for  Defendants. 

[Endorsed]  :     Filed  December  7,  1950. 
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111    the    United    States    District    Court,    Southern 
District  of  California,  Central  Division 

No.  7874-HW  Civil 

THE  PARKER  APPLIANCE  COMPANY, 

Plaintiff, 

vs. 

IRVIN  W.  MASTERS,  INC., 

Defendant. 

No.  8023-HW  Civil 
THE  PARKER  APPLIANCE  COMPANY, 

Plaintiff, 

vs. 

JOSEPH  C.  COLLINS,  Doing  Business  Under  the 
Firm  Name  and  Style  of  COLLINS  ENOI- 
NEERING  COMPANY,  Hollywood,  Califor- 
nia, 

Defendant. 

FINAL  JUDGMENT 

These  actions  having  been  consolidated  for  trial 
came  on  to  be  heard  by  this  Court  and  were  tried 
and  argued  by  counsel  for  the  respective  parties 
and  thereupon,  upon  consideration  thereof. 

It  Is  Ordered,  Adjudged  and  Decreed: 


That  the  complaints  herein  be  and  they  are  hereby 
dismissed  upon  the  merits. 
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II. 

That  the  counterclaims  herein  be  and  they  are 
hereby  dismissed  for  hick  of  present  controversy 
and  without  prejudice. 

III. 

That  costs  be  awarded  the  defendants  to  be  taxed 
in  the  sum  of  $600.22  and  that  defendants  have 
execution  for  the  same. 

Dated  at  Los  Angeles,  California,  this  7th  day  of 
December,  1950. 

/s/  HARRY  C.  AVESTOVER, 
Judge. 

The  foregoing  Final  Judgment  is  disapproved  as 
to  form  Nov.  14,  1950. 

LYON  &  LYON, 
/s/  CHARLES  G.  LYON, 

Attorneys  for  Plaintiff. 

The  foregoing  Final  Judgment  is  approved  as  to 
form  Nov.  14,  1950. 

HUEBNER,  BEELHER,  WORREL,  HERZIG  & 
CALDWELL, 

/s/  HERBERT  A.  HUEBNER, 
/s/  VERNON  D.  BEEHLER, 

Attorneys  for  Defendants. 

Judgment  entered  Dec.  8,  1950. 

[Endorsed]:     Filed  December  7,  1950. 
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[Title  of  District  Court  and  Cause.] 

Nos.  7874-HW  and  802:3-HW  Civil 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  The  Parker  Appliance 
Company,  Plaintiff  above  named,  hereby  appeals  to 
the  Court  of  Appeals  for  the  Ninth  Circuit  from 
the  Final  Judgment  entered  in  this  action  on  De- 
cember 8,  1950. 

LYON  &   LYON, 
/s/  CHARLES  G.  LYON, 

Attorneys  for  Plaintiff. 

Of  Counsel: 

/s/  WILL  FREEMAN. 

January  2, 1951. 

[Endorsed]:    Filed  January  2,  1951. 
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[Title  of  District  Court  and  Cause.] 

REPORTERS'  TRANSCRIPT  OF 
PROCEEDINGS 

Honorable  Harry   C.   Westover,  Judge   Presiding. 
Appearances : 

For  the  Plaintiff: 

WILL  FREEMAN, 
W.  M.  VAN  SCIVER, 

LYON  and  LYON, 
CHARLES  G.  LYON. 

For  the  Defendants: 

HUEBNER,  BEEHLER,  WORREL, 
HERZIG  &  CALDWELL,  by 

HERBERT  A.  HUEBNER,  and 
VERNON  D.  BEEHLER, 

June  14,  1950,  10:00  A.M. 

The  Clerk:  The  Parker  Appliance  Company  vs. 
Irvin  W.  Masters,  Inc.,  No.  7874-HW  Civil,  and 
the  Parker  Appliance  Company  vs.  Joseph  C.  Col- 
lins, doing  business  under  firm  name  and  style  of 
Collins  Engineering  Co.,  No.  8023-HW  Civil. 

Mr.  Huebner:     Ready  for  defendants. 

Mr.  Freeman:     Ready  for  the  plaintiff. 

(Other  matters  were  then  taken  up.) 

The  Clerk:  Parker  Appliance  vs.  ^Masters  and 
Collins. 
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The  Court:  Before  we  stai-t  with  this  case,  I 
might  announce  for  the  benefit  of  the  attorneys  that 
we  expect  to  commence  at  10:00  o'clock  in  the  morn- 
ing. \\'e  will  take  a  recess  at  11 :00  o'clock  for  10 
or  15  minutes,  and  we  will  stop  at  12:00.  We  will 
recouA'ene  at  2:00  and  we  will  take  a  recess  of  10 
or  15  minutes  at  3 :00,  and  then  we  will  stop  at  4 :00. 

Now,  one  of  the  counsel  has  intimated  to  me  that 
this  case  is  going  to  take  a  long,  long  time  to  try. 
I  want  to  call  counsel's  attention  to  the  fact  that 
I  am  going  north  to  a  conference  of  the  judges 
on  the  27th.  This  case  will  have  to  be  completed  by 
the  23rd.  If  you  don't  get  it  completed  by  the  23rd, 
you  may  find  yourselves  over  in  September  or 
October.  Consequently,  I  want  you  to  stipulate  to 
every  issue  that  can  be  stipulated  to.  I  don't  want 
you  to  waste  any  of  [3*]  your  time  or  waste  any 
of  the  court's  time  in  going  into  a  lot  of  immaterial 
things. 

My  experience  is  that  a  great  part  of  the  testi- 
mony that  is  introduced  in  lawsuits  is  immaterial 
as  far  as  the  court  is  concerned.  It  may  not  be  im- 
material as  far  as  the  lawj^ers  are  concerned,  be- 
cause the  lawyers  have  no  way  of  looking  into  the 
mind  of  the  court  and  determining  what  he  thinks 
is  of  value  and  what  he  thinks  is  not  of  value.  But 
I  want  you  to  keep  in  mind  that  if  you  want  an 
early  decision  of  this  matter,  you  better  make  ar- 
rangements to  get  it  out  of  your  way  within  the 
next  two  weeks,  a  week  from  Friday. 

I  have  read  the  plaintiff's  trial  brief.  Unfor- 
tunately, I  have  not  had  a  trial  brief  from  the  de- 


*  Page  nambering  stamped  at  top  of  page  of  original  Reporter's 
Transcript. 
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fendants.  I  do  not  know  what  the  theory  of  the 
case  is  except  from  the  viewj^oint  of  the  plaintiff. 
May  I  ask  counsel  a  question? 

Mr.  Hue])ner:  Yes,  your  Honor.  I  am  pre- 
pared to  make  a  statement,  if  you  desire. 

The  Court:  All  right.  I  notice  in  the  plaintiff's 
trial  brief  that  the  statement  is  made  that  during 
the  war,  because  there  was  such  a  shortage  of  the 
things  manufactured  by  the  plaintiff,  the  plaintiff 
granted  to  the  defendant  the  right  to  manufacture 
without  any  compensation.   Is  that  correct? 

Mr.  Huebner:  Well,  there  was  an  acquiescence, 
if  not  a  formal  license.  As  I  understand  the  facts 
to  be,  some  letters  were  sent  out.  I  don't  know  how 
many,  but  probably  a  number  [4]  of  letters  were 
sent  out  by  the  plaintiff'. 

The  Court:  All  right.  If  there  was  not  a  direct 
license,  then  at  least  there  wasn't  any  attempt  made 
by  the  plaintiff  to  prohibit  the  defendant  from 
manufacturing. 

Mr.  Huebner:     That  we  concede,  your  Honor. 

The  Court:  And  subsequent  to  the  termination 
of  the  fighting  war,  the  plaintiff  attempted  to  re- 
voke whatever  right  the  defendants  had. 

Mr.  Huebner:  The  plaintiff  so  attempted  as  of 
December  1,  1945. 

The  Court:  And  then  the  defendants  raised  the 
issue  that  the  patents,  which  the  plaintiff  claimed, 
were  not  valid.   Is  that  right? 

Mr.  Huebner:  The  defendant  didn't  raise  the 
issue  until  he  was  sued.  The  defendants,  there  are 
two,  did  not  raise  the  issue  until  they  were  sued. 

The  Court:     There  are  two  defendants  here? 
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Mr.  Huebiier:  Yes,  Collins  Engineering  and 
Masters,  Inc. 

The  Court :  All  right.  Then  I  assume  that  the  de- 
fendents  continued  to  manufacture,  ignoring  the 
request  or  the  demand  of  the  plaintiff,  and  when 
the  plaintiff  filed  suit,  then  the  defendants  raised  the 
issue  ? 

Mr.  Huebner:  That  was  the  first  time,  your 
Honor,  they  had  occasion  to  raise  the  issue.  They, 
as  a  matter  of  fact,  probably  did  not  know  under 
what  jDatents,  if  an}^,  they  were  [5]  purportedly 
licensed.  It  was  a  blanket  type  of  an  acquiescence, 
such  as  many  patent  owners  gave  during  the  war. 
There  was  no  stipulation  in  any  such  license  that 
the  defendants  acknowledged  the  validity.  It  was 
just  one  of  those  frenzy  or  panic  affairs  where 
everyone  pitched  in  and  made  it. 

The  Court:  I  know  we  were  engaged  in  a  very 
serious  war.  We  had  to  have  materials  and  many 
jieople,  corjjorations,  and  individuals,  gave  away 
rights. 

Mr.  Huebner:     Yes. 

The  Court:  And  privileges  that  they  had,  in 
order  to  carry  on  the  war. 

Mr.  Huebner:     Yes. 

The  Court:  That  they  wouldn't  have  done  under 
ordinary  circumstances. 

Mr.  Huebner:     That  is  right.  [6] 

The  Court:  And  if  they  did  not  grant  you  a 
specific  right  under  a  specific  contract,  at  least  they 
acquiesced  in  your  manufacturing  the  articles  in 
question  1 

Mr.    Huebner:     They    acquiesced,    yes,    but    our 
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point  is  that  we  never  did  use  their  patents. 

The  Court:  I  also  notice  that  in  the  plaintiff's 
trial  brief  there  is  a  statement,  I  am  not  quite  sure, 
but  I  think  there  is  a  statement  that  the  materials 
as  manufactured  by  the  plaintiff  and  the  materials 
manufactured  by  the  defendant  are  identical. 

Mr.  Huebner:  Yes,  but  that  is  not  pertinent.  It 
is  true  that  the  specifications 

The  Court:  I  am  not  talking  about  whether  it 
was  pertinent;  I  am  trying  to  find  out  what  the 
facts  are. 

Mr.  Huebner:  x^^s  far  as  we  know,  the  facts  are 
that  the  defendants  manufacture  parts,  not  as- 
sembled fittings,  but  parts  that  go  into  assembled 
fittings,  which  are  identical  in  size  and  shape  and 
of  the  same  materials  as  those  manufactured  and 
sold  by  the  plaintiff,  because  the  Army  and  Navy 
standard  requires  it.  It  is  a  governmental  specifi- 
cation. So  that  the  commercial  items  of  both  com- 
panies or  all  three  conqDanies  are  identical. 

The  Court:  What  I  am  saying  to  you  relative 
to  the  license  and  the  acquiescence  is  applicable  also 
to  the  other  defendant,  is  it  not?  [7] 

Mr.  Huebner:  Both  defendants.  We  represent 
both  defendants. 

The  Court:     You  represent  both  defendants? 

Mr.  Huebner:     Yes. 

Mr.  Freeman:  The  cases  have  been  consolidated 
for  trial,  your  Honor. 

The  Court :  You  can  make  an  opening  statement. 
I  want  to  find  out  how  many  facts  we  can  agree 
upon. 
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Opening  Statement  on  Behalf  of  Plaintiff 

Mr.  Freeman:  May  it  please  the  court,  as  you 
are  already  aware,  this  is  a  suit  brought  for  patent 
infringement  of  the  A.  L.  Parker  patent  No.  2,- 
212,183,  by  the  owner,  the  plaintiff  here,  The  Parker 
Api)liance  Company.  The  Parker  Api:)liance  Com- 
l)an,y  has  a  place  of  business  in  Cleveland,  Ohio, 
and  likewise  has  a  place  of  business  and  a  manu- 
facturing plant  in  Los  Angeles  within  this  district. 
I  am  going  to  hand  your  Honor  a  soft  copy  or  an 
extra  copy  of  the  patent  in  suit,  which  the  court 
may  retain  and  use  as  a  work  copy. 

Originally  we  tiled  suit  against  Irvin  W.  Masters, 
Inc.,  a  corporation,  of  Burbank,  California,  and 
shortly  thereafter  tiled  another  suit  against  Joseph 
C.  Collins,  doing  business  as  the  Collins  Engineer- 
ing Company  of  Hollywood,  California.  Mr.  Hueb- 
ner  represents  both  defendants.  After  the  filing  [8] 
of  these  two  suits  they  were  consolidated  for  trial. 
As  I  have  said,  the  products  made  by  the  two  de- 
fendants are  identical.  They  do  coincide  with  the 
commercial  products  made  by  the  plaintiff.  And  I 
don't  think  there  is  any  disagreement  on  that  point. 

Now,  The  Parker  Ax)pliance  Company,  the  plain- 
tiff*, has  for  many  years  been  engaged  in  the  manu- 
facture and  sale  of  what  we  shall  call  two  couplings 
or  fittings.  These  fittings  or  two  couplings  are 
particularly  adapted  for  use  in  the  aircraft  in- 
dustry. Now,  the  subject-matter  of  the  patent  in 
suit  is  directed  to  that  kind  of  a  coupling.  It  is 
sometimes  called  a  fitting,  or  sometimes  called  a 
coupling,  and  those  terms  will  be  used  throughout 
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the  trial,  I  am  sure,  by  both  the  plaintiff  and  the 
defendant. 

I  will  first  direct  your  Honor's  attention  to  the 
patent  itself.  It  was  filed  or  applied  for  in  the 
United  States  Patent  Office  on  March  2,  1938.  It 
issued  a  couple  of  years  thereafter  on  August  20, 
1940.  The  patent  issued  to  Arthur  L.  Parker,  an 
individual.  It  was  later  assigned  to  this  plaintiff 
The  Parker  Appliance  Company,  and  there  is  no 
question  with  respect  to  title  of  the  x^atent  in  suit 
being  in  the  plaintiff  here. 

(lenerally  speaking,  two  couplings  of  the  kind 
here  involved  include  three  component  parts.  Your 
Honor  will  hear  a  lot  about  a  body  member,  a  sleeve, 
and  a  nut.  Those  are  [9]  the  three  components  that 
go  to  make  up  a  fitting. 

I  am  going  to  hand  your  Honor,  as  illustrative 
of  what  is  here  involved,  a  physical  structure  upon 
which  we  have  marked  the  term  "nut,"  ''body,"  and 
"sleeve,"  as  well  as  the  word  "tube."  That  will  be 
helpful  as  we  proceed  in  our  case,  and  as  we  use 
relative  terms  in  designating  the  patent,  as  to  what 
the  plaintiff  makes  under  the  patent  and  as  to  what 
we  charge  is  an  infringement. 

The  body  member,  which  you  have  in  your  hand, 
may  take  many  different  forms.  The  one  that  you 
have  there  is  what  we  might  call  a  straight,  that  is, 
a  direct  line  through.  In  some  instances,  the  body 
member  is  T-shaped,  that  is,  there  are  three  en- 
trances or  three  openings  into  the  body  member.  In 
some  cases  it  is  curved  or  arcuate  and  called  an 
elbow.   In  any  event,  one  end  of  the  body  member 
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is  screw-threaded,  and  there  is  also  provided  ad- 
jacent those  screw  threads  a  wrench-engaging  por- 
tion. That  is  the  square  or  the  octagon-shaped  por- 
tion or  six-sided-shaped  portion  on  the  body  member 
of  the  fitting  that  I  gave  yonr  Honoi'.  One  end  of 
the  body  inchides  what  we  will  call  a  cone-shaped 
surface  or  a  beveled  surface,  sometimes  referred  to 
as  an  inclined  surface,  or  even  a  tapered  surface. 
1'hat  particular  surface  is  the  part  of  the  fitting 
against  which  the  inside  of  a  flare  of  a  tube  may 
rest  or  it  seats  itself  against  that  cone-shai)ed  or 
inclined  or  bevel-shaped  portion.  [10] 

1  am  going  to  hand  your  Honor  a  separate  piece 
of  tul)ing  with  a  flare  on  it,  and  it  is  that  flared  or 
fiuniel-shaped  portion  which  engages  the  cone- 
shaped  part  of  the  body  member  proper.  [11] 

Now,  the  physical  devices  that  I  have  given  you, 
your  Honor,  I  have  shown  those  to  Mr.  Huebner 
before  we  came  into  court  this  morning. 

I  referred  to  the  body  member.  There  ai-e  the 
other  two  members,  which  are  the  sleeve  and  the 
nut.  They  go  together  with  the  body  member  for 
making  up  the  tube  coupling  of  the  patent.  The 
sleeve  surrounds  the  tube  and  engages  the  outside 
suiface  of  the  flare  of  the  tube  to  be  coupled  to  the 
body  member.  There  is  a  nut  member  which  extends 
around  the  sleeve,  or  it  encompasses  it.  It  engages 
a  shoulder  on  the  sleeve  and  it  is  threaded,  that  is, 
screw  threaded  as  a  connection  between  the  nut  and 
the  body  member  so  that  as  you  screw  the  nut  onto 
the  body  member,  you  have  a  shoulder  engage  tlic 
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sleeve,  which  in  turn  engages  the  flare  of  the  tube 
for  bringing  the  mating  surfaces  or  the  engaging 
surfaces  of  the  tube  with  the  body  member  to  pro- 
vide a  connection  that  will  hold  a  terrific  amount  of 
pressure. 

The  Parker  patent — I  am  now  speaking  about  the 
patent — is  directed  to  more  than  merely  the  three 
component  parts,  which  I  have  here  referred  to  as  a 
body,  a  nut,  and  sleeve.  Each  of  these  three  parts, 
as  we  ^^'ill  show,  cooperates  one  with  the  other  and 
are  so  shaped  as  to  bring  about  something  different 
than  what  was  done  before  with  the  earlier  so-called 
three-piece  fittings. 

At  the  outset,  I  want  to  call  your  Honor's  atten- 
tion to  [12]  the  fact  that  Parker  himself  made 
earlier,  or  before  the  application  of  this  particular 
patent,  a  three-piece  fitting  that  likewise  included 
a  nut,  a  body  member,  and  a  sleeve.  However,  that 
earlier  fitting  and,  as  we  will  show,  the  three-piece 
fittings  of  the  prior  art,  did  not  include  a  sleeve 
member  of  this  particular  kind,  and  you  will  hear 
the  term  used,  outside  angle  on  the  sleeve.  Those 
are  additions  over  and  above  what  we  might  call  the 
earlier  type  of  three-piece  fittings. 

Now,  there  are  also  fittings  of  the  kind  that  are 
sometimes  called  two-piece  fittings. 

As  I  have  said,  the  plaintiff  here  was  a  pioneer 
in  the  manufacture  of  fittings  generally.  Late  in 
the  30s,  Mr.  Parker  developed  the  particular  three- 
piece  fitting  of  the  kind  now  shown  in  the  Parker 
patent.  It  differed  from  the  earlier  three-piece  fit- 
tings in  that  the  outer  wall  of  the  sleeve  was  in- 
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clined  so  that  its  nose  or  forward  end,  or  the  lower 
end,  might  exjjand  outwardly  toward  the  nut  and 
yet  not  come  in  contact  with  the  inner  wall  of  the 
sleeve — with  the  inner  wall  of  the  nut. 

This  feature,  as  we  will  point  out,  brought  about 
a  very  great  advantage.  It  solved  a  problem,  es- 
jjecially  a  problem  that  confronted  the  aircraft  in- 
dustry in  connection  with  hydraulic  fittings  where 
high  pressures  are  used. 

Your  Honor  will  hear  during  the  tiial  the  term 
spring  [13]  tension  or  hook  tension,  and  those  are 
tei*ms  that  are  defined  or  expressed  in  the  Parker 
patent  and  in  the  claims  of  the  Parker  patent.  That 
reference  to  spring  or  hook  tension  deals  with  the 
sleeve  and  the  expansion  of  the  lower  or  nose  end 
of  the  sleeve  for  firmly  gripping  the  outside  surface 
of  the  flare  against  the  inclined  or  tapered  surface 
of  the  body  member.  That  is  something  that  is 
essential,  it  is  necessary  in  order  that  you  make  a 
tight  seal.  We  will  show  that  this  seal  is  accom- 
plished to  withstand  high  pressures  without  the  use 
of  any  gaskets  or  any  sealing  fluid.  The  surfaces 
have  to  be  accurate,  they  have  to  be  so  arranged  that 
you  can  have  nothing  but  metal  to  metal  contact  and 
yet  withstand  pressures  that  sometimes  run  ujj  to 
3,000  pounds  per  square  inch. 

Now,  the  inside  of  the  sleeve,  that  is,  the  sleeve 
itself,  is  so  shaped  with  respect  to  the  nut  which 
moves  the  sleeve  downwardly  on  the  flare  so  that  the 
lower  end  of  the  sleeve  will  not  come  into  intimate 
contact  with  the  inside  wall  of  the  nut  because,  if 
that  happens,  you  have  what  we  call  jamming,  and 
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then  you  cannot  remove  the  nut  without  likewise 
removing  the  sleeve  or  moving'  the  two  pieces  to- 
gether and,  of  course,  that  is  undesirable,  as  we  will 
show,  particularly  in  aircraft  fittings  where  you 
have  very  little  space  and  you  are  called  upon  to  put 
in  many  hundreds,  yes,  thousands,  of  fittings,  and 
many  tubes  in  connection  with  the  [14]  hydraulic 
systems  of  aircraft. 

The  cooperation  of  the  expansion  of  the  sleeve 
head  bringing  about  what  I  have  i-eferred  to  as  hook 
tension  and  permitting  freedom  of  such  expansion 
within  the  nut  produced  an  advantage  and  solved  a 
])roblem  soon  recognized  by  those  skilled  in  the  art 
as  a  solution  to  a  problem  which  had  confronted 
the  industry  for  many  years.  Once  that  problem 
was  solved  by  Parker,  it  was  soon  adopted. 

The  patentee  Parker  disclosed  in  the  three  figures 
of  his  patent  drawings  exactly  what  I  mean  by  the 
body  member,  the  nut,  and  the  sleeve.  The  relation- 
shi]:>  of  eacli  i)art  is  fully  disclosed  and  the  part  that 
each  plays  in  the  makeup  of  the  combination,  which 
we  collectively  call  the  tube  coupling.  It  is  of  utmost 
importance  that  the  parts  be  so  shaped  and  so  ar- 
i-anged  as  to  permit  hook  tension  and  at  the  same 
time  a  full  contact  between  the  sleeve  shoulder  and 
the  nut  shoulder.  The  shoulders  of  the  nut  and 
sleeve,  where  they  contact  or  come  in  contact  with 
each  other,  is  referred  to  in  the  patent  as  the  region 
of  contact. 

1'he  inside  of  the  sleeve  is  arranged  at  an  angle 
different  than  the  angle  of  the  exterior  of  the  flare, 
so  that  when  you  first  engage  the  sleeve  against  the 
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flare,  you  have  contact  between  the  flare  and  the 
sleeve  only  at  the  nose  end  or  lower  end.  Now,  these 
two  different  angles  are  somethnes  referred  to  as 
differential  angles.  [15]. 

Now,  as  the  parts  are  brought  home  or  are 
screwed  together,  you  start  with  toe  contact  between 
the  sleeve  and  the  flare.  Your  Honor  will  hear 
throughout  this  trial  the  term  used  of  initial  contact 
or  line  contact.  That  is  w^hat  w^e  mean  when  we  say 
that  the  toe  end  of  the  flare  or  the  bottom  end  of  the 
flare  engages  the  bottom  end  of  the  sleeve,  and  there- 
after, as  you  bring  the  nut  home  or  you  tighten  the 
parts  together  to  bring  about  a  seal,  you  then  get 
area  contact  as  distinguished  from  line  contact. 

The  advantages  of  this  feature  and  the  features 
that  I  have  already  referred  to  will  be  more  fully 
explained  as  we  develof)  and  explain  to  your  Honor 
the  subject  matter  of  the  patent  in  suit.  It  is  these 
features,  individually  and  collectively,  put  into  a 
three-piece  fitting  for  the  first  time  by  Parker,  that 
substantiates  the  fact  that  Parker  made  an  inven- 
tion. [16] 

He  did  something  that  served  as  a  contribution 
to  the  art  of  fittings. 

Your  Honor  will  hear  the  term  hydraulic  systems 
of  aircraft.  Now,  these  fittings  go  primarily  for  use 
in  connection  with  the  hydraulic  systems  of  aircraft, 
although  they  are  likewise  used  in  many  other  sys- 
tems such  as  the  fuel  lines,  the  vacuum  lines,  the 
oxygen,  and  various  other  parts  of  the  airplane  that 
require  tubing,  and  require  likewise  fittings. 

Your  Honor  is  familiar  with  what  we  call  the 


lOi  The  Parker  Appliance  Co.,  etc. 

landing  gear  mechanism  of  an  aircraft.  That  is  re- 
tracted and  lowered.  It  is  retracted  after  take-off; 
it  is  lowered  just  immediately  preceding  landing. 
The  control  of  the  landing  gear  mechanism  is  either 
under  the  influence  of  the  pilot  or  in  some  of  the 
combat  planes  it  was  under  the  direction  of  an  engi- 
neer or  an  operator,  and  he  controls  remotely  from 
the  landing  gear  the  actual  operation,  by  which  the 
landing  gear  mechanism  is  lowered.  Now,  we  do  that 
or  they  do  that,  the  aircraft  people  do  that,  by  a  hy- 
draulic system.  They  have  a  pump  mechanism  which 
pumps  fluid  through  tubing  to  the  place  where  the 
landing  gear  mechanism  is  and  brings  about  due  to 
the  pressure  involved  the  lowering  or  the  retracting, 
as  the  case  may  be. 

Now,  these  fittings,  of  course,  must  operate  satis- 
factorily, because  if  you  have  failure  of  a  fitting 
or  a  leak  in  [17]  this  metal  to  metal  joint  you  then 
have  disaster. 

It  is  sometimes  said  that  in  aircraft  production 
you  have  to  be  right  all  the  time,  you  can't  be  right 
just  part  of  the  time,  because  it  is  too  late  if  you  are 
wrong  once. 

Also,  if  you  have  a  leak  in  a  fuel  line  you  then 
have  the  possibility  of  fire,  and  of  course  that  like- 
wise is  a  hazardous  condition  when  you  are  going 
cross-country  or  involved  in  combat  traveling  at  200 
and  300  and  400  miles  an  hour. 

Parker  having  been  a  pioneer  and  having  grown 
up  with  the  aircraft  industiy,  and  having  supplied 
fittings  of  a  kind  to  the  manufacturers  of  aircraft 
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in  the  late  '20s  and  the  early  '30s  went  on  and  oper- 
ated a  large  research  and  development  department 
so  that  he  might  keep  apace  with  progress  that  was 
being  made  in  aircraft.  And  we  all  know  that  as 
the  aircraft  progressed  it  became  from  a  single- 
engine  shi])  to  a  four-motored,  and  so  on.  As  the 
ships,  the  aircraft,  increased  in  size,  the  demand 
and  the  requirements  for  a  fitting  became  greater 
and  greater,  and  the  kind  of  fitting  that  solved  the 
problem  back  in  the  late  '20s  was  not  applicable  in 
the  late  '30s  and  the  early  '40s,  because  it  took 
higher  pressures  to  oj^erate  the  mechanisms  of  the 
various  aircraft. 

Xow,  of  course  you  can  solve  the  problem  if  you 
want  to  make  a  large  and  heavy  fitting,  you  make 
the  parts  withstand  [18]  high  pressures.  But  of 
course  when  you  get  to  the  aircraft  industry  you 
always  think  first  of  how  small  can  we  make  it,  how 
light  can  we  make  it,  and  yet  maintain  the  strength 
necessary  to  do  a  real  job. 

Weight  is  of  extreme  importance  in  an  airplane, 
and  a  fitting,  even  though  it  is  small  as  we  view 
them  here,  many  thousands  of  them  are  used  in  air- 
craft, and  thus  you  have  to  hold  the  weight  down 
to  the  very,  very  minimum. 

It  is  the  pay  load  in  a  commercial  aiiplane  and 
the  bomb  load  in  a  combat  plane  that  counts. 

The  problem  of  making  a  good  fitting  that  would 
meet  all  of  the  rigid  requirements  meant  that  the 
sohition  thereof  was  not  easy.  Parker  took  to  the 
task  and  solved  the  problem.   Today  the  defendants 
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look  upon  the  solution  as  a  little  change.  And  I  say 
to  your  Honor,  call  it  whatever  you  want,  call  it 
little  thing's,  or  call  it  little  changes,  yet  there  is  no 
little  thing  by  way  of  a  change  in  a  titting,  because 
every  change  is  a  big  factor  towards  safety  and 
proper  operation.  Today  the  defendants  incor- 
porate what  they  now  say  are  the  little  things.  They 
must  incorporate  those  features  in  order  to  make  a 
fitting  that  will  do  the  job  that  will  permit  air- 
])lanes  to  take  ofl  from  Los  Angeles  and  land  in 
New  York  with  safety. 

We  will  show,  as  we  progress  in  our  trial,  that 
the  Parker  fitting,  particularly  of  the  kind  shown  in 
the  Parker  [19]  patent,  soon  became  recognized  as 
a  standard  aircraft  fitting.  The  Air  Corps  recog- 
nized it  and  designated  Parker  fittings.  Then  came 
the  period  of  preparedness  immediately  preceding 
World  War  II,  and  with  the  tremendous  demand 
upon  this  plaintiff  here  to  supply  manufacturers  of 
airplanes  Parker  fittings  of  the  kind,  as  we  will 
show,  involved  in  the  subject  patent  here  involved. 
As  I  have  said,  there  were  thousands  of  fittings 
used  upon  each  plane,  and  of  course  planes  were  in 
great  demand.  They  served  a  very  definite  need, 
that  is,  the  fittings,  and  they  are  the  measure  in 
every  plane  between  success  and  failure.  The  period 
of  preparedness  was  soon  followed  with  Worid 
War  II.  We  can  all  remember  the  hectic  days  of 
'41  and  '42  when  the  cry  was  "More  planes,  more 
planes."  Parker  was  unable  to  supply  the  heavy 
demand  through  its  own  manufacturing  facilities, 
and  in  co-operation  with  the  Armed  Forces  released 
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foi*  free  to  iimnufacturers  of  fittings,  to  aircraft 
manufacturers  and  those  who  were  helping  build 
up  the  arsenal  of  democracy,  the  right  to  make  the 
Parker  type  fittings,  yes,  all  of  Parker's  products 
without  charge  or  royalty  return,  so  that  more  and 
more  Parker  fittings  might  be  made  for  use  in 
helping  defeat  the  enemy. 

The  plaintiff  furnished  manufacturing  drawings 
by  the  thousands  without  charge,  so  that  others 
might  immediately  begin  to  manufacture  fittings, 
because  the  demand  was  so  [20]  great,  and  so  that 
such  other  manufacturers  could  immediately  get 
into  production  without  going  through  the  labor 
pains  of  research  and  development. 

One  of  the  defendants,  I  think  there  will  be  no 
question  about  it,  in  this  case,  that  is,  the  Masters 
Company,  received  prints  from  this  plaintiff  of  the 
very  fittings  here  involved,  and  was  permitted  to 
proceed  to  manufacture  such  fittings  of  the  Parker 
kind  as  embodied  in  the  Parker  patent,  without  any 
reward  or  return  to  the  Parker  Company,  other 
than  the  good  that  we  could  do  to  help  defeat  the 
enemy. 

Now,  in  December  of  1945  that  peiTnission  was 
withdrawn  after  the  active  warfare  with  Japan 
terminated. 

The  defendants  in  this  case,  both  started  because 
of  the  demand  for  fittings  of  the  Parker  kind,  they 
were  really  put  into  business  because  of  the  neces- 
sity for  preparedness,  they  had  made  available  to 
them  shop  drawings  of  the  Parker  Appliance  Com- 
])any,  they  had  made  available  to  them  all  of  the 
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research  and  development  of  The  Parker  Appliance 
Company,  so  that  they  could  in  short  over  night  get 
into  production  in  the  manufacture  and  sale  of  air- 
craft fittings. 

They  are  matters  which  our  proof  will  develop, 
and  we  will  show  the  tremendous  amount  of  re- 
search and  development  done  by  Parker,  the  con- 
tribution that  the  Parker  patent  made,  and  the 
impression  it  made  upon  the  art  of  fittings  for  [21] 
use  in  aircraft. 

We  have  taken  some  pretrial  depositions  of  some 
aircraft  engineers,  and  we  will  show  by  such  testi- 
mony that  men  skilled  in  the  art,  who  knew  fittings, 
w^ho  knew  the  early  experience  in  connection  with 
aircraft,  recognized  the  Parker  contribution  and 
the  benefit  that  Parker  had  bestowed  upon  mankind. 

Now,  that  contribution,  your  Honor,  is  defined  in 
the  three  claims  in  the  patent  in  suit. 

Defendants  in  this  case,  as  in  every  patent  case 
that  I  have  been  associated  with  for  thirty  years, 
come  into  court  and  say  Parker  made  no  invention, 
the  patent  is  invalid,  the  changes  amounted  to  little 
or  nothing. 

Now,  the  burden  of  so  showing  rests  heavily  upon 
the  defendants.  Today  the  defendants  pay  tribute 
to  the  prior  art,  but  they  pay  tribute  to  us  by  imi- 
tating the  Parker  patent.  They  have  cited  some 
seventeen  or  eighteen  prior  patents  that  we  will 
refer  to  as  the  prior  art.  They  say  each  of  these 
prior  patents,  some  seventeen  or  eighteen  in  num- 
ber, anticipate  and  negative  any  invention  made  by 
Parker. 
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Now,  that  is  the  usual  defense  made  by  a  defend- 
ant. Now,  we  will  show  that  those  references,  the 
very  patents  that  they  now  use  as  anticipating  or 
negativing  invention  by  Parker,  were  actually  con- 
sidered by  the  Patent  Office,  by  the  experts  in  [22] 
the  Patent  Office,  who  are  in  position  to  know,  and 
we  will  show  that  the  patents  which  they  now  have 
additionally  included  are  no  closer,  as  references, 
than  those  that  were  actually  considered  by  the 
Patent  Office.  [23] 

In  this  particular  case,  as  I  have  said,  Parker 
himself  had  other  patents.  Parker  himself  made 
other  three-piece  fittings.  When  Parker  tiled  the 
particular  application  of  the  patent  in  suit,  he  told 
the  Patent  Office  that  this  was  an  improvement 
over  one  of  his  earlier  patents.  In  other  words,  all 
of  the  facts  were  presented  to  the  Patent  Office,  so 
that  the  Patent  Office,  with  all  of  that  knowledge, 
with  all  of  that  information,  determined  that  the 
three  claims  of  the  Parker  patent  should  be 
allowed.  These  ai*e  the  claims  we  now  charge  are 
infringed  by  the  defendants  in  their  manufacture 
and  sale  of  fittings,  and  in  some  cases — I  think  one 
of  the  defendants  here  does  not  now  have  his  own 
manufacturing  facilities,  but  he  has  others  make  the 
fittings  for  him  or  the  components  that  go  to  make 
up  the  fitting,  for  him.    I  think  that  is  immaterial. 

We  have  taken  some  pre-trial  depositions  of  both 
the  defendant  Masters  and  the  defendant  Collins, 
and  we  will  show  exactly  what  the  defendants  inanu- 
facture  in  this  case  and  what  they  sell. 

We  will  show  that  men  technically  trained  with 
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the  use  of  fittings,  men  who  have  had  great  exi)eri- 
ence  in  hydraulics  and  particularly  hydraulics  for 
aircraft,  all  kinds  of  aircraft,  all  recognize  that  the 
difference  in  construction,  the  relationship  of  parts 
of  Parker  fittings  of  the  patent  in  suit,  over  that 
which  preceded  the  earlier  devices,  was  a  [24] 
determining  factor  in  making  the  fitting  com- 
mercially successful  and  as  a  solution  to  a  longfelt 
want. 

We  will  show  further  that  the  Army,  and  later 
the  Navy,  adopted  the  Parker  fitting  as  its  standard. 
Your  Honor  will  hear  the  term  AN  fitting  used. 
The  initial  A  stands  for  Army,  and  the  letter  N 
stands  for  Navy.  Hence  the  term,  AN  fitting. 

The  Parker  type  fitting  and  the  AN  flared  fitting 
are  one  and  the  same,  and  we  will  so  show.  We  will 
show  that  during  the  war  when  confidential  infor- 
mation was  gathered  as  to  the  facilities  of  various 
manufacturing  plants  for  manufacturing  the  Parker 
type  fitting,  in  all  of  the  correspondence  and  in  the 
tabulations  made  by  those  that  were  scheduling  the 
manufacture  of  fittings,  they  referred  to  the  fitting 
that  is  here  involved,  the  AN  fitting,  as  the  Parker 
type  fitting. 

Incidentally,  I  think  I  can  say  this  without  fear  of 
contradiction,  Mr.  Masters  himself  would  agree  that 
these  fittings  are  generally  recognized  and  are  re- 
ferred to  in  the  trade  as  the  Parker  type  fittings. 

Parker  made  a  very  valuable  contribution.  He 
made  that  contribution  available  at  a  time  when  this 
country  needed  every  ounce  of  energy  it  had  for  its 
war  production.   Now  that  the  was  is  ovei*,  plaintiff 


vs.  Irvin  W.  Masters,  Inc.,  etc.  Ill 

is  seeking  to  do  with  its  imtent  that  which  it  is 
justly  entitled  to,  and  that  for  [25]  which  the  patent 
statutes  were  initially  enacted,  to  reward  an  in- 
ventor for  his  eontiibution  to  the  sum  of  the  world's 
knowledge. 

Plaintiif  is  entitled  to  the  exclusive  use  of  its 
patent  for  a  limited  period  of  its  life.  That  life  is 
17  years.  Now,  plaintiff,  starting  in  1941  and  going 
on  through  the  war,  gave  away  a  portion  of  that 
limited  life,  made  it  available  to  others  free  of  any 
monetary  return. 

I  will  show  or,  as  the  case  progresses,  w^o  will  show 
that  there  was  an  outstanding  licensee,  a  manufac- 
turer of  fittings,  a  very  large  company,  the  Weath- 
erhead  Company.  It  had  a  license  and  it  paid  the 
l^laintiff  a  royalty.  It  w^as  obligated  to  pay  plain- 
tiff. When  the  war  came  on  and  when  Parker  made 
this  available  to  others,  that  royalty  was  cancelled. 
That  company  is  now  a  licensee  and  is  now  obligated 
to  pay.  But  from  the  period  of  1941  on  and  during 
the  hot  war,  we  gave  up  any  kind  of  return. 

Plaintiff,  while  it  might  maintain  its  patent  for 
itself,  has  seen  fit  to  grant  licenses  to  others,  and 
grant,  as  I  said,  a  license  to  a  company  in  Cleve- 
land, the  Weatherhead  Company.  It  granted  two 
licenses  to  companies  here  on  the  West  Coast,  lo- 
cated in  the  Los  Angeles  area,  and  now  obtains  or 
gets  from  those  licensees  a  small  royalty  return. 

I  am  not  going,  in  my  opening  statement,  to  refer 
to  some  of  the  propositions  of  law  which  may  de- 
velop as  the  [26]  trial  progresses.  We  briefly  quoted 
some  of  those  decisions,  that  is,  the  cases  we  rely  on. 
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cases  from  the  Supreme  Court  of  the  United  States, 
and  particularly  those  of  the  Court  of  Appeals  for 
the  Seventh  Circuit  in  our  trial  brief.  Did  I  say 
Seventh  Circuit "?  I  meant  to  say  the  Ninth  Circuit, 
your  Honor.  We  did  quote  one  good  case,  I  think, 
from  the  Seventh  Circuit,  one  we  were  inter- 
ested in. 

I  have  given  your  Honor  a  copy  of  the  trial  brief 
and  I  have  likewise  furnished  a  copy  to  opposing 
counsel. 

Keeping  in  mind  the  remarks  your  Honor  made 
with  regard  to  not  putting  anything  in  that  is  im- 
material, I  want  to  assure  your  Honor  that  we  are 
going  to  endeavor  to  present  the  facts  of  our  case  as 
clearly  as  we  possibly  can,  and  we  will  endeavor  to 
do  it  in  as  simple  language  as  we  can,  so  that  all  of 
us  will  understand  the  problem  here  involved,  and 
will  understand  the  subject  matter  of  the  Parker 
patent  and  the  contribution  made  by  the  Parker 
patent.    Thank  you. 

The  Court :     May  1  ask  you  a  question  % 

Mr.  Freeman:     Yes,  sir. 

The  Court:  These  permits  or  licenses  or  ac- 
quiescences,  whatever  they  are,  that  Parker  granted, 
were  they  granted  in  writing  or  was  it  oral  ? 

Mr.  Freeman :  No,  they  w^ere  granted  in  writing. 
They  were  acknowledged  by  the  other  people.  We 
furnished  prints  by  the  hundreds  of  thousands.  [27] 

The  Court:  Is  there  written  evidence  as  to  the 
relationship  between  Parker  and  the  defendants? 

Mr.  Freeman:  Yes.  The  defendant  Masters,  we 
have  a  letter  that  we  will  show  as  to  thein.   I  asked 
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tiieni  to  i)roduce  the  original  and  they  haven't  i)io- 
(luced  it,  unless  Mr.  Masters  has  brought  it  up  here, 
Itut  we  will  show  definitely  that  we  furnished  the 
])luei)rints  to  Masters  of  the  kind  here  involved. 

Incidentally,  I  can  say  to  your  Honor  that  we 
took  pre-trial  depositions  and  I  asked  for  the  pro- 
duction of  certain  of  their  so-called  active  prints 
from  which  they  made  the  fittings  of  the  kind  here 
charged  to  infringe,  and  one  of  the  defendants  pro- 
duced a  Parker  drawing  as  his  active  drawing,  and 
that  testimony  was  taken  pre-trial  July  12  of  1949, 
so  I  don't  think  there  will  be  any  question  on  that. 

The  Court:  Does  this  particular  case  depend  en- 
tirely on  oral  testimony  or  on  written  *? 

Mr.  Freeman:     No,  sir,  your  Honor. 

The  Court:     It  depends  on  written  documents? 

Mr.  Freeman :  Our  case  here  will  be  99  per  cent 
documents,  with  explanation  for  the  other  1  per 
cent. 

The  Court:  Now,  can  you  tell  me  when  permis- 
sion was  granted  to  the  defendants,  was  it  granted 
to  make  the  Parker  fitting  or  was  it  granted  to  make 
a  Parker  type  fitting? 

Mr.  Freeman:  Well,  it  was  granted  to  make  a 
l^arker  [28]  fitting,  because  we  asked  them  to  desig- 
nate or  put  their  own  name  on  the  fitting.  We  fur- 
nished them  the  prints. 

The  Court:  The  reason  I  asked  that  is  because 
you  have  talked  about  the  Parker  fitting  and  then 
you  have  talked  about  the  Parker  type. 

Mr.  Freeman:  I  use  those  terms  interchange- 
ablv.  It  is  the  Parker  type.  The  defendant  may-  not 
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go  along  with  that  on  the  question  of  Parker  type 
or  Parker  fitting.  Of  course,  we  recognize  that  it  is 
our  burden  to  show  that  the  fitting  of  the  kind  that 
we  permitted  them  to  manufacture,  that  the  blue- 
print and  prints  we  furnished  them,  embody  the 
subject  matter  of  the  patent,  and  we  are  prepared 
to  show  that. 

The  Court :  Can  you  tell  me,  is  it  the  contention 
of  the  plaintiff  that  the  Arm}'  and  Navy  in  setting 
up  their  specifications  for  airplanes  inserted  a 
specification  that  they  were  to  use  the  Parker  fit- 
ting, or  was  it  a  Parker  type  fitting  % 

Mr.  Freeman:  They  set  up  characteristics  that 
they  wanted  in  a  fitting.  As  I  said,  Parker  sold  fit- 
tings for  many  years,  and  then  Parker  came  along 
late  in  the  '30 's  with  the  subject  matter  of  this 
particular  patent. 

The  Court:  Well,  this  fitting  manufactured  and 
produced  by  Parker  is  known  as  a  Parker  fitting  ? 

Mr.  Freeman :     Eight. 

The  Court:  Now,  when  the  specifications  were 
written  [29]  by  the  government,  did  they  designate 
that  the  fittings  had  to  be  a  Parker  fitting  or  did 
they  designate  that  the  fitting  could  be  a  Parker 
type  fitting,  or  do  you  know'? 

Mr.  Freeman:  Well,  I  don't  know  just  what  was 
going  through  their  minds.  We  have  documents 
here 

The  Court:  You  have  the  specifications,  haven't 
you? 

Mr.  Freeman:  I  know  this,  your  Honor,  that 
when  they  designated  the  kind  of  a  fitting  that  they 
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wanted,  tliey  wanted  one  that  liad  what  we  call  a 
differential  angle  and  we  know  that  they  w^anted  the 
one  that  had  the  outside  sleeve  angle,  and  when  they 
made  all  those  designations,  they  spelled  out  the 
Parker  patent.  The  government  recognized  that  the 
fitting  that  they  were  specifying  as  the  type  that 
they  wanted  w^as  a  Parker  patent  fitting,  because 
we  ga^T  the  Air  Corps  permission,  and  we  will  show 
that 

The  Court:  That  is  ti'ue,  but  you  haven't  an- 
swertnl  my  question,  except  inferentially.  1  think 
3'ou  have  in  a  roundabout  wa>'.  They  didn't  say  in 
their  s])ecifications,  "We  want  a  Parker  fitting"? 

Mr.  Freeman:     No. 

The  Court:  '^We  want  a  fitting  manufactured 
by  Parker"? 

Mr.  Freeman:  Oh,  no,  no,  no.  They  didn't  say 
they  wanted  a  fitting  manufactured  by  Parker. 
They  did  say,  "We  want  a  fitting  of  the  kind, 
whether  made  by  Masters  or  Lockheed  or  Douglas, 
corresponding  to  the  Parker  fitting."  [30] 

The  Court:  lii  other  words,  what  they  wanted 
was  a  Parker  type  fitting. 

Mr.  Freeman:     Right. 

The  Court:  It  is  nearly  11:00  o'clock.  I  think 
we  will  take  our  morning  recess  before  we  hear 
from  the  other  side. 

We  will  now  recess  until  10  minutes  after  11 :00. 
(Recess.)   [31] 

Oi)ening  Statement  on  Behalf  of  Defendants 

Mr.  Huebner:  Your  Honor,  this  case  is  starting, 
as  my  friend,  Mr.  Freeman,  says,  in  the  usual  way. 
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He  anticipates  that  we  will  attack  his  patent  on  all 
the  grounds  given  in  the  book,  and  he  prepares  for 
that  by  giving  us  a  great  big  build-up  on  nothing, 
which  the  evidence  will  eventually  show.  He  did  it 
in  a  very  dignified  way,  and  we  must  respect  and 
consider  everything  that  he  said,  but  the  evidence 
will  show  that  the  glorification  which  he  gaA^e  to  this 
patent  was  not  justified. 

Our  defenses  are,  first,  invalidity  of  the  Parker 
I)atent  No.  2,212,183;  second,  that  we  have  not  in- 
fringed, neither  of  the  defendans  have  infringed 
any  of  the  three  claims  of  the  patent  in  suit;  and, 
third,  that  there  has  been  a  prol)able  abuse  of  the 
patent  rights  by  the  plaintiff.  I  say  ''probable" 
because  while  our  information  indicates  that  there 
has  been  an  abuse,  we  \vill  not  know  until  the  evi- 
dence is  closed  whether  we  will  feel  justified  in 
finally  urging  that  point. 

The  Court:  What  kind  of  abuse  do  you  think 
the  evidence  might  disclose  ? 

Mr.  Huebner:  That  is  ahead  of  my  story,  but 
I  will  tell  it  to  you  now.  We  think  that  the  evidence 
will  disclose  that  the  operations  under  the  three 
licenses  referred  to,  namely,  Weatherhead,  and  Mi*. 
Freeman  didn't  mention  it,  but  I  think  [32]  the 
others  are  Pacific  Screw  Products  and  the  Deutsch 
Company,  both  of  Los  Angeles,  that  the  operations 
under  those  licenses  have  related  to  acts  and  things 
and  tribute  outside  the  scope  of  the  patent,  and 
that  they  have  used  this  patent  and  other  patents 
for  the  purpose  of  establishing  a  monopoly  outside 
the  scope  of  the  patent. 
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I  will  revert  to  that  subject. 

The  Court:  I  am  somewhat  familiar  with  that 
angle,  because  I  have  another  patent  case  in  which 
that  is  the  main  issue  involved,  so  I  know  something 
of  your  law  points  and  your  arguments  and  your 
philosophies  in  regard  to  that  point. 

Mr.  Huebner :  Well,  that  is  tine.  That  is  not  our 
main  point  yet,  but  it  may  wind  up  being  our  main 
point.  [33] 

As  to  the  counterclaim,  to  which  Mr.  Freeman  did 
not  refer,  we  Avould  like  to  hold  disposition  of  that 
until  the  close  of  the  main  case.  We,  by  counter- 
claim, put  into  issue  two  additional  earlier  Parker 
patents  which,  incidentally,  are  referred  to  in  the 
license  he  talks  about.  We  think  that  the  evidence 
will  show  that  there  has  been  a  controversy  and 
that  threats  have  been  made  or  assertions  estab- 
lished by  which  we  and  our  customers,  and  I  say  we, 
meaning  the  defendants,  we  and  our  customers  are 
charged  to  have  infringed  these  two  additional 
patents.  It  is  quite  probable  Mr.  Freeman  \vill  say 
there  is  no  controversy  and  also  probable  he  will 
stipulate  or  admit  that  we  have  not  infringed  them, 
but  we  would  like 

Mr.  Freeman:  I  am  very  happy  to  make  that 
statement  now,  that  we  do  not  charge  them  to  have 
infringed  or  that  they  are  infringing,  and  we  will 
not  assert  either  of  those  two  patents  set  up  in  your 
counterclaim  from  now  on  out.  You  are  free  as  all 
outdoors  to  do  as  you  w^ant. 

Mr.  Huebner:     Against  the  defendants? 
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Mr.  Freeman:  The  defendants  and  their  cns- 
tomers.   You  can  go  as  far  as  you  want. 

Mr.  Huebner:  That  will  take  care  of  that  dis- 
position, except  for  the  formal  disposition.  Wo  may 
be  entitled  to  a  stipulated  judgmc^nt  if  we  show  dur- 
ing the  course  of  the  trial  that  there  was  a  contro- 
versy. Then  we  can  accept  Mr.  Freeman's  [34] 
stipulation  and  ask  your  Honor  for  a  judgment  ac- 
cordingly based  on  the  stipulation.  If  we  don't  show 
that  there  was  a  controversy,  we  may  have  to  ])e 
satisfied  with  a  dismissal  of  our  comiterclaim  condi- 
tioned upon  the  record  of  his  stipulation.  I  don't 
know  yet. 

Now,  ^tr.  Parker  was  a  pioneer,  if  it  is  pioneer- 
ing to  engage  in  the  manufacture  of  a  coupling  that 
was  known  75  years  before  he  began.  Other  people, 
many,  many  other  people,  have  manufactured 
couplings  over  these  years.  Mr.  Parker  or  his  com- 
l^any  had  the  advantage  of  growing  during  the  war 
period,  and  1  make  that  not  in  the  form  of  an  accu- 
sation, ])ut  here  was  a  demand,  a  sudden  demand, 
for  a  lot  of  these  things  he  had  been  making 

The  Court:  Your  clients  grew  during  the  war, 
didn't  they? 

Mr.  Hue])ner:  Surely.  A  lot  of  people  did.  So 
that  he  isn't  entitled  to  reinforce  or  expand  his 
patent  monopoly  by  reason  of  the  fact  that  he  was 
the  first  when  the  Army  and  the  Navy  wanted  some 
fittings. 

The  Court:  The  fact  of  the  matter  is,  a  patent 
is  a  monopoly,  isn't  it? 

Mr.  Huebner :     A  patent  is  a  lawful  monopoly. 

The  Court :     Nothing  illegal  about  it. 
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Mr.  Huebner:  Not  in  the  slightest.  A  patent  is 
a  lawful  monopoly  and  is  presumed  valid  until  it  is 
decided  to  be  [35]  othei*wise. 

The  Court:  I  don't  want  to  interrupt  you  in 
your  statement,  but  may  I  ask  a  question  ? 

Mr.  Huebner:     Surely. 

The  Court:  You  know,  unfortunately,  when  at- 
torneys come  before  me,  they  get  cross-examined  so 
that  I  can  find  out  their  theories. 

Mr.  Huebner:     That's  all  right. 

The  Court :  Do  you  admit  that  your  clients  have 
been  making  the  Parker  fitting  or  is  it  a  Parker 
type  fitting? 

Mr.  Huebner:  It  is  not  a  Parker  fitting.  The 
so-called  Parker  type  fitting  stems  back  to  the  days 
when  Parker  promoted  the  Army  and  the  Navy 
with  certain  plans  and  got  them  to  adopt  the  name, 
more  or  less.  That  is  where  that  comes  from.  There 
has  been  reference  to  a  Parker  type  fitting,  and  I 
think  it  has  been  loosely  ret'erred  to  as  a  Parker 
fitting.  But  that  doesn't  mean  it  was  a  fitting  under 
the  ])atents.  That  was  just  because  of  the  circmn- 
stance  that  Parker  was  the  first  one  aroimd  when 
the  Army  and  Navy  began  calling  for  these  and 
used  that  particular  name.  But  more  commonly,  it 
was  referred  to  as  the  AC,  and  later  with  a  num])er, 
AC-11,  and  so  on.  Subsequently,  and  more  cur- 
rently,more  in  use  is  the  so-called  AN  fitting,  mean- 
ing Army  and  Navy. 

The  Court :  You  don't  deny,  do  you,  that  you  got 
from  [36]  the  Parker  Company  the  right  to  manu- 
facture or  the  right  to  make,  or  permission,  let  us 
say,  to  make  these  ? 
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Mr.  Hiiebner:  Let  ine  put  it  tliis  way.  Our 
clients  do  not  recall  ever  having  received  a  letter 
from  Parker.  The  facts  are,  however,  no  claim  was 
made  for  infringement  during  the  war  period,  and 
there  was  an  acquiescence  on  the  part  of  Parker  in 
what  our  clients  did. 

The  Court :  I  want  to  know,  if  I  can,  whether  or 
not  your  clients  had  the  permission  to  make  the 
parker  fitting  or  whether  you  had  permission  to 
make  a  fitting  similar  to  the  Parker  fitting. 

Mr.  Huebner :  That  is  what  w^e  had,  if  anything. 
If  anything,  we  had  permission  to  make  a  fitting 
similar  to  the  so-called  Parker  fitting.  That  ]K'r- 
mission  went  to  whatever  the  Army  or  the  Navy 
wanted,  or  the  Air  Corps. 

The  Court:  You  don't  recall  or  you  cannot  find 
in  the  files  of  your  client,  a  wi'itten  memorandum 
giving  them  this  authority? 

Mr.  Huebner:  We  do  not  and  cannot.  It  may 
be  possible  if  plaintiff  produces  a  carbon  copy  and 
we  show  it  to  our  client,  they  may  recall,  but  at  this 
time,  your  Honor,  they  do  not  recall  any  exj^ress 
])ermission  of  that  character. 

The  Court:     Can  I  ask  you  another  question? 

Mr.  Huebner:     Surely. 

The  Court:  In  the  contracts  that  your  clients 
got,  I  [37]  presume  they  got  many  contracts  from 
various  airplane  factories  for  fittings,  did  these  con- 
tracts call  for  the  Parker  fitting  or  the  Parker  type 
fitting? 

Mr.  Huebner:  Your  Honor,  they  would  be  or- 
dered from  the  airplane  companies  or  other  cus- 
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toincrs  by  the  government  designation.  They 
wouldn't  be  ordered  as  fittings  either,  your  Honor. 
That  is  another  j^oint  I  will  come  to,  but  while  we 
are  on  it,  let's  touch  on  that  a  little  further.  [38] 

The  customers  don't  order  a  fitting;  they  ordei-  a 
nut.  or  so  many  hundred  nuts  of  a  given  Army, 
Navy,  or  other  governmental  designation.  The  size 
is  specified  and  reference  is  made  to  drawings  and 
standard  specifications.  Or  they  may  order  so  many 
hundred  bodies,  or  they  may  order  so  many  hun- 
dred tubes,  and  they  may  order  from  our  clients 
nuts  only,  and  from  another  alleged  infringer,  or 
licensee,  it  could  be  either,  so  man}'  hundred  sleeves 
to  go  wdth  what  they  bought  from  these  people. 

The  Court:  Then  these  fittings  are  more  or  less 
standard  regardless  of  who  made  them^  They  are 
interchangeable  ? 

Mr.  Huebner:     Yes. 

The  Court:  That  is,  they  can  take  a  part  of 
your  fitting  and  use  it  on  a  part  of  the  Parker  fit- 
ting ? 

Mr.  Huebner:     Absolutely. 

The  Court :     Or  the  part  of  some  other  company  ? 

Mr.  Huebner:  Yes.  And  during  the  war  there 
were,  I  believe,  between  two  and  three  hundred,  at 
least,  suppliers  of  these  parts  wdiich  eventually 
theoretically  found  their  way  into  an  assembly 
called  a  fitting. 

The  Court:  Is  that  a  fair  statement,  that  these 
fittings  are  interchangeable  ? 

Mr.  Freeman :  Yes.  Because  they  were  made,  as 
I  said  earlier,  the  Masters  Company  used  our  draw- 
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ings  and  still  use  [39]  our  drawings,  and  we  asked 
that  they  follow^  our  specifications,  and  they  got  an}' 
of  our  change  orders,  so  obviously  they  were  alike. 
Because,  and  1  don't  want  to  argue  this,  we  gave 
permission,  say,  to  Douglas  Aircraft,  first  we  said 
to  Douglas  Aircraft,  "You  can  make  these  fittings 
for  youself,"  and  we  said,  "If  you  make  any  more 
than  you  need  for  yourself,  we  will  take  them  oif 
your  hands,  but  you  make  them  in  accordance  with 
our  specifications."  Then  that  wasn't  enough,  be- 
cause as  we  all  know,  we  had  the  war  period.  Hien 
we  said  to  Douglas,  "You  can  make  for  yourself  or 
procure  from  others  those  fittings,"  and  we  fur- 
nished them  with  thousands  of  prints,  and  we  will 
show  that,  which  prints  they  then  gave  to  shops  all 
over  the  Los  Angeles  area,  so  that  they  could  get 
nuts,  bodies,  and  sleeves,  so  they  would  have  fittings 
to  put  on  airplanes. 

The  Court:  All  right.  Now,  that  leads  to  an- 
other question.  I  understood  a  little  while  ago  that 
you  said  that  you  had  given  jn'ints  direct  to  Masters. 

Mr.  Freeman:  I  made  that  statement,  and  we 
will  prove  it. 

The  Court:     Masters  didn't  get  it  from  Douglas? 

Mr.  Freeman:  In  addition,  your  Honor,  we  not 
only  gave  prints  to  companies  that  we  actually 
wrote  them  a  letter  and  said,  "Here  they  are,"  but 
we  also  then  made,  after  we  did  that — like  with  cer- 
tain companies,  we  told  those  companies  [40]  that 
"you  are  free  to  go  spread  these  prints  anywhere 
you  want  to  and  get  these  parts  made  anywhere 
vou  want  to,  just  so  that  we  get  fittings." 
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The  Court:  Excuse  me  for  ])reaking  in,  but  I 
wanted  to  get  that. 

Mr.  Huebner:     I  think  it  is  helpful. 

The  Court:  I  wanted  to  get  clear  that  these 
l)arts  were  interchangeable  between  the  different 
manufacturers. 

Mr.  Huebnei-:  Yes,  that  is  all  right.  I  think  it 
is  mTich  better  that  it  be  clarified  as  we  go  along. 

Now,  your  Honor,  just  another  general  comment 
before  I  get  down  to  points.  Mr.  Parker  and  his 
company  took  out  many  patents,  not  just  the  one  in 
suit,  but  even  attached  to  the  complaint,  and  1  am 
not  talking  now  to  thin  air,  because  you  can  look  at 
an  exliibit  to  the  complaint  and  find  a  long  printed 
list  of  Parker-owned  patents.  He  tried  to  be  an  o})- 
portunist,  he  was  undoubtedly  a  very  fine  business- 
man, and  a  good  engineer,  he  took  out  patents  on 
this  way  of  doing  it,  and  that  way  of  doing  it,  and 
this  way  of  making  it,  and  that  way  of  making  it, 
so  whichever  way  the  wind  blew,  and  it  is  good 
business,  but  it  doesn't  hel])  him  in  this  case,  which- 
ever way  the  wind  blew  he  could  collect  if  he  could. 

The  Court:  There  isn't  anything  wrong  to  take 
out  as  many  claims  as  you  want  to,  is  there  ? 

Mr.  Huebner:  No,  that  is  all  right.  But  I  com- 
ment on  [41]  that  merely  to  indicate  as  the  case 
progresses  that  what  he  has  here  in  issue  and  makes 
so  much  about  is  a  little  insignificant  thing,  one  of 
fifty  that  he  had,  so  that  he  could  try  to  catch 
something  as  the  wind  blew. 

The  Court:  1  wonder  if  I  could  ask  learned 
counsel    a   question.    We   have   some   very   learned 
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counsel  in  this  case  who  evidently  know  a  great  deal 
more  about  patent  law  than  maybe  I  will  ever  know. 
When  an  application  is  made  for  a  patent,  there  is 
evidently  a  very  extensive  investigation  made  by 
the  Patent  Office,  and  they  consider  the  prior  pat- 
ents, the  patents  that  were  granted  prior  thereto, 
and  the  claims  thereon,  and  then  they  come  up  with 
an  answer,  either  they  say  you  cannot  get  a  patent 
because  someone  else  has  a  patent,  or  this  has  been 
patented  for  a  long  time,  it  is  in  the  pul^lic  domain, 
and  so  forth  and  so  on,  or  they  say  you  can  get  a 
patent  and  they  give  you  a  patent.  Is  there  any 
weight  given  to  the  finding  of  the  Patent  Office? 

Mr.  Huebner:     Not  much  any  more.    There  used 
to  be. 

The  Court:  Does  the  court  have  to  follow  the 
findings  of  the  Patent  Office? 

Mr.  Huebner:  No,  sir.  At  least  half  of  the 
courts  don't.  If  I  may  reply  to  that  suggestion. 
First  of  all  you  file  your  patent  application  and  the 
examiner  on  his  first  search  does  probably  a  cur- 
sory job.  They  are  under-staffed,  they  have  a  lot 
of  work  to  do,  their  quarters  are  stuffy,  [42]  even 
though  they  occupy  eight  acres  in  the  Commerce 
Building,  and  the  working  conditions  aren't  good, 
but  they  go  to  their  stacks  and  they  dig  out  what 
patents  they  think  are  pertinent  and  cite  them. 
Then  we  go  back  again,  the  attorney  maybe  changes 
the  language  around,  and  sends  in  what  we  call  an 
amendment  or  argument,  and  eventually  there  is 
built  up  what  we  will  refer  to,  and  your  Honor 
probably  has  heard  referred  to,  the  file  wrapper. 


vs.  Irvin  W.  Masters,  Inc.,  etc.  125 

Somewhere  along  the  line  there  the  examiner  should 
make  a  good  search,  and  they  conscientiously  try  to 
do  so.  So  often  they  miss  more  pei*tinent  art  than 
they  cite.  O^-er  and  over  again  that  happens.  Their 
time  is  limited,  the  human  equation  is  involved. 
They  render  their  quasi-judicial  decision  as  a  Pat- 
ent Office  examiner,  and  out  of  that  comes  a  patent. 
Quite  often  you  don't  get  your  patent  until  you 
more  or  less  wear  the  examiner  down,  you  go  back 
there  and  talk  to  him  and  sit  down  with  him  and 
argue  with  him,  as  well  as  write  letters  to  him,  for- 
mal letters.  Eventually  if  you  can  convince  him 
that  perhaps  you  have  something  there,  he  will  give 
you  the  allowance,  because  he  knows  if  he  has  made 
a  mistake  a  court  will  eventually  rectify  it.  And  if 
you  compare  the  decisions  by  the  Supreme  Court, 
you  will  find  probably  half  or  more  of  the  patents 
before  that  court  have  been  held  invalid,  which 
overrules,  of  course,  the  Patent  Office  examiner. 
And  throughout  the  other  Federal  Courts  you  will 
find  a  very  [43]  large  proportion  of  patents  over- 
ruled. 

There  was  a  time  when  that  rule  that  a  patent  is 
presumed  valid  until  declared  otherwise  was  given 
a  lot  of  weight.  It  still  is  a  rule  and  it  is  still  fol- 
lowed by  our  Ninth  Circuit.  But  it  isn't  given  the 
same  emphasis;  it  isn't  given  the  same  standing 
that  it  used  to  have. 

The  Court:  Can  I  ask  you  this:  Is  it  still  the 
rule  in  this  Circuit  that  the  })atent  is  presumed 
valid  unless  the   one  who  attacks  the  patent   can 
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prove  to  the  contrary  by  a  preponderance  of  the 
evidence  ? 

Mr.  Huebner:  You  don't  need  the  word  *' pre- 
ponderance" in  there. 

The  Couii:     You  don't? 

Mr.  Huebner:  The  rule  is  correct  except  for  tlie 
word  '  ^  preponderance. ' ' 

The  Court :     What  word  should  be  used? 

Mr.  Huebner:     Just  leave  it  out. 

The  Court :  Well,  the  burden  of  proof  is  uj^on 
the  attacker? 

Mr.  Huebner:  All  right,  the  rule  is  correct  that 
the  patent  in  this  Circuit  is  presumed  valid  until 
otherwise  proved,  and  the  burden  of  proving  it  in- 
valid is  upon  the  defendant.  But  that  burden  may 
be  exercised  in  numerous  ways,  and  introduction 
into  evidence  of  a  single  patent  would  be  [44] 
sufficient. 

The  Court:  I  am  not  talking  about  how  you 
are  going  to  get  around  that.  But  if  I  were  to  de- 
termine in  my  own  mind,  after  hearing  all  the  evi- 
dence and  all  the  argmnents  of  learned  counsel, 
that  the  scales  are  equally  diA'ided,  however  the 
defendant,  the  attacker,  has  not  been  able  to  sus- 
tain the  burden  of  proof 

Mr.  Huebner:  You  have  got  to  go,  then,  for 
the  plaintiff. 

The  Court:  And  I  have  decided  a  lot  of  cases 
on  exactly  that  theory,  that  the  burden  of  proof 
is  upon  the  plaintiff  or  defendant,  whatever  it 
might  ])e,  and  if  they  cannot  sustain  their  burden 
they  are  not  entitled  to  recover. 
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Mr.  Huebner:  That  is  sound  judicial  ijolicy, 
but  there  is  another  Imrden  I  will  get  to,  and  that 
is  the  burden  of  proving  infringement.  AVe  have 
the  burden  of  proving  the  patent  is  invalid,  but 
he  has  the  burden  of  proving  infringement.  So 
he  has  the  same  effort  to  show  we  have  infringed 
that  we  have  to  show^  that  his  patent  is  invalid. 

The  Court:  If  he  produces  a  patent,  theoret- 
ically that  patent  is  good  until  you  can  show  the 
court  to  the  contrary? 

Mr.  Huebner:     Yes,  sir. 

The  Court:  All  right.  He  produces  the  patent, 
you  have  admitted  the  patent  is  here,  now  you  say 
the  patent  is  invalid,  the  Imrden  of  j)roof  switches 
to  you  to  show  it  is  invalid  ?  [45] 

Mr.  Hue])ner:     On  that  issue  only. 

The    Court:     On    that   issue    only? 

Mr.   Hue])ner:     That's    right. 

The  Court:  As  far  as  infringement,  don't  you 
admit  that  you  have  been  making  exactly  the  same 
article  i 

Mr.  Huebner:  No.  I  didn't  get  to  that  yet,  but 
we  absolutely  deny  it.   [46] 

The  Court:  Although  they  are  interchangeable, 
they  can  be  used  part  by  part,  nevertheless  they 
are  not  the  same? 

Mr.  Huebner:  Mr.  Freeman,  in  his  nice  way, 
put  one  over  there.  I  mean  in  a  very  proper  way. 
He  tells  you — I  am  not  saying  you  didn't  do  it 
properly. 

The  Court:  This  is  not  critical,  you  understand. 
This  is  just  friendly. 
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Mr.  Huebner:  This  is  just  a  friendly  discus- 
sion. He  told  you  the  Parker  fitting  manufactured 
for  the  govermnent,  or  the  parts  that  made  it,  were 
identical  with  the  patent.  I  say  he  is  all  wrong  on 
that  and  that  is  part  of  our  case.  Surely,  the  com- 
mercial items  manufactured  by  Parker  and  the 
commercial  items  manufactured  by  both  defend- 
ants here  are  interchangeable,  but  neither  of  those 
commercial  items  fall  under  the  scope  of  the  patent, 
and  that  is  going  to  he  one  of  our  contentions. 

The  Court:  That  is  fine.  Now  I  am  finding  out 
what  the  issue  is. 

Mr.  Huebner:     Shall  I  give  you 

The  Court:     You  can  go  ahead  with  your  brief. 

Mr.  Huebner:  All  right.  One  reason  I  didn't 
file  a  trial  brief  is  that  rule  has  been  more  or  less 
dormant  here,  unless  counsel  was  asked  by  the 
court  to  do  it,  and  I  aj^ologize  for  not  having  filed 
one  in  advance. 

The  Court:  Plaintiff's  attorney  asked  me  if  I 
would  [47]  like  to  have  one  and  I  said  yes.  I  am 
quite  sure  if  the  defendants'  attorney  had  asked 
the  same  question,  they  would  have  received  the 
same  answer. 

Mr.  Huebner:  I  will  try  to  supply  that  same 
thouglit  then  in  this  statement. 

Referring  now,  first,  to  the  question  of  validity, 
w^herein  we  attack  the  validity  of  the  patent,  we 
have  several  points,  your  Honor.  The  first  point 
is  this,  that  the  description  in  the  specifications  and 
in  the  claims  is  inadequate,  it  is  insufficient,  and 
inadequate  to  properly  explain  the  asserted  inven- 
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tioii  as  required  by  the  law,  and  that  the  claims 
are  uncertain  and  indefinite,  aml^iguous  and  func- 
tional, and  that  makes  the   whole   ])atent   invalid. 
The  basis  for  that  ])oint  is  as   follows:     Revised 
Statutes,  Section  4888,  which  is  35  V.  S.  Code  33, 
reads  as  follows,  the  ]:>ertinent  part  is  as  follows: 
"Before  any  inventoi*  or  discoverer  shall  re- 
ceive a  patent  for  his  invention  or  discovery 
he  shall  make  application  therefor,  in  writing-, 
to    the    Commissioner    of    Patents,    and    shall 
file  in  the  Patent  Office  a  written  descrij^tion 
of  the  same,  and  of  the  manner  and  process 
of    making,    constructing,    compounding,    and 
using  it,  in  such  full,  clear,  concise,  and  exact 
terms  as  to  enable  any  person  skilled  in  the 
art  or  [-18]  science  to  which  it  appei-tains,  or 
with  which  it  is  most  nearly  connected,  to  make, 
construct,   compound,   and   use  the   same;  and 
in  case  of  a  machine,  he  shall  exj^lain  the  prin- 
ciple thereof,  and  the  best  mode  in  which  he 
has  contemplated  applying  that  principle,  so  as 
to  distinguish  it  from  other  inventions;" 

There  is  a  semi-colon  there.  That  relates  to  the 
descriptive  part  of  a  patent.  Then  the  statute 
continues : 

"and  he  shall  i)articularly  ])oint  out  and  dis- 
tinctly claim  the  part,  improvement,  or  com- 
bination which  he  claims  as  his  invention  or 
discovery. ' ' 

Way  back  in  the  early  days,  the  Supreme  Court 
explained   the    reason    for    those    requirements    in 
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l^ates  vs.  Coe,  98  IT.  S.  31,  25  Law  Edition  68,  that 
an  "accurate  description  of  the  invention  is  i-e- 
quired  by  law,  for  several  important  reasons:  (1) 
That  the  government  may  know  what  is  granted 
and  W'hat  wdll  become  ])u])lic  pro})erty  when  the 
term  of  the  monopoly  expires.  (2)  That  licensed 
persons  desiring  to  practice  the  invention  may 
know,  during  the  term,  how  to  make,  construct  and 
use  the  invention.  (3)  That  other  inventors  may 
know  what  part  of  the  field  of  the  invention  is  un- 
occupied. ' ' 

They  cited  there  another  rather  important  early 
case.  Gill  vs.  AVells,  22  Wall  27.  [49] 

Later  on,  in  O'Reilly  vs.  Morse,  there  was  a  claim 
considered  by  the  Supreme  Court,  which  read  as 
follows : 

"I  do  not  propose  to  limit  myself  to  the  spe- 
cific machinery  or  parts  of  machinery  de- 
scribed in  the  foregoing  specification  and 
claim;  the  essence  of  my  invention  being  the 
use  of  the  motive  power  of  the  electric  or  gal- 
vanic current,  which  I  call  electro-magnetism, 
however  developed  for  marking  or  printing 
intelligible  characters,  signs,  or  letters,  at  any 
distances,  being  a  new  application  of  that  power 
of  w^hich  I  claim  to  be  the  first  inventor  or  dis- 
coverer. ' ' 

Now,  that  claim  was  held  bad.  It  was  functional. 
It  didn't  particularly  point  out  and  distinctly  claim 
the  invention. 

Another  early  case  dealing  with  this  doctrine  that 
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the  claims  must  be  definiti',  clear,  and  unambiguous, 
which  has  been  consistently  followed  })y  the  8u- 
l)reme  Court,  is  Merrill  vs.  Yeomans,  94  IT.  8.  568, 
where  they  said  at  page  573 : 

"The  developed  and  improved  condition  of 
the  patent  law,  and  of  the  principles  whicli 
govern  the  exclusive  right  conferred  by  it, 
leaves  no  excuse  for  ambiguous  language  or 
vague  descriptions.  The  i)ul)lic  should  not  be 
deprived  of  [50]  rights  supposed  to  belong  to 
it,  without  being  clearly  told  what  it  is  that 
limits  the  rights.  *  *  *  It  seems  to  us  that  noth- 
ing can  be  more  just  and  fair,  both  to  the 
patentee  and  to  the  public,  than  that  the  former 
should  understand,  and  correctly  describe,  just 
what  he  has  invented,  and  for  what  he  claims 
a  patent." 

That  case  has  been  followed  many  times,  and 
in  the  more  recent  case  of  the  Permutit  Company 
vs.  (Iraver  Corporation,  284  U.  S.  52,  at  page  60, 
tlie  Supreme  Court  made  this  statement: 

"The  statute  requires  the  patentee  not  only 
to  explain  the  principle  of  his  apparatus  and 
to  describe  it  in  such  terms  that  any  person 
skilled  in  the  art  to  which  it  apjjertains  may 
construct  and  use  it  after  the  expiration  of 
the  patent,  but  also  to  inform  the  public  during 
the  life  of  the  patent  of  the  limits  of  the 
monopoly  asserted,  so  that  it  may  be  known 
which  features  may  be  safely  used  or  manufac- 
tured without  a  license  and  which  may  not." 
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The  Court:  Now,  right  there,  may  I  interrupt 
and  ask  you  a  question? 

Mr.  Huebner:     Yes,  sir. 

The  Court:  Assuming  that  is  the  law,  and  I 
know  it  is  [51]  rather  dangerous  at  the  beginning 
of  a  lawsuit  to  assume  anything  is  the  law,  until 
we  hear  how  it  is  applied,  but  assimiing  that  is  the 
law,  has  there  been  any  case  in  which  the  claims 
of  the  Parker  patent  have  been  passed  upon  by 
the  court? 

Mr.  Huebner:  None  that  we  know  of.  We  have 
researched  it.  We  do  not  find  the  Parker  patent 
having  been  litigated  to  any  decision. 

The    Court:     Is    that    correct.^ 

Mr.  Freeman:  That  is  correct,  your  Honor. 
This  is  the  first  one. 

The  Court:     This  is  the  first  patent  case  on  this? 

Mr.  Freeman:  This  is  the  first  patent  case  in- 
volving this  particular  patent. 

The  Court :  I  thought  may])e  I  might  get  out  of 
deciding  that  jjoint  ])y  bowing  to  the  decision  of 
some  other  court: 

Mr.  Huebner:  By  following  a  precedent.  I  wall 
develoiJ  that,  though,  a  little  further,  your  Honor, 
because  it  conies  right  dow^n  to  current  date.  The 
controversy  of  that  type,  so  far  as  it  applies  to  a 
product,  was  finally  settled  by  the  decision  of  the 
Supreme  Court  in  General  Electric  vs.  Wabash 
Appliance  Corporation,  304  U.  S.  364,  in  which  Mr. 
Justice  Reed,  speaking  for  the  court,  said  this: 

"But  the  vice  of  a  functional  claim  exists 
not  only  when  a  claim   is  w^holly   [52]   func- 
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tional,  if  that  is  ever  true,  but  also  when  the 
inventor  is  painstaking  when  he  recites  what 
has  already  been  seen,  and  then  uses  conven- 
iently functional  language  at  the  exact  point 
of   novelty. ' ' 

Going  back,  your  Honor,  I  might  say  that  a  func- 
tional claim  or  a  functional  clause  is  language  w^liich 
says  what  the  thing  wdll  do  and  not  what  it  is.  In 
other  words,  you  have  a  structure.  You  have  a 
])ody  and  a  sleeve  and  a  nut,  and  so  forth.  Our 
point,  as  it  will  develop  during  the  trial,  is  that 
in  the  claims  he  talks  about  w^iat  those  things  will 
do  and  not  what  they  are.  He  uses  fmictional  lan- 
guage to  attempt  to  define  the  invention,  and  in 
so  doing  he  has  lost  his  entire  monopoly. 

The  claim  which  w^as  under  consideration,  or  a 
typical  claim  under  consideration  in  that  case  from 
which  I  just  quoted  related  to  tungsten  filaments 
for  incandescent  lamps.  The  claim  read  as  fol- 
lows: 

"A  filament  for  electric  incandescent  lamps 
or  other  devices,  composed  substantially  of 
tungsten  and  made  u])  mainly  of  a  number  of 
comi^aratively  large  grains  of  such  size  and 
contour  as  to  prevent  su])stantial  sagging  and 
offsetting  during  a  normal  or  commercially  use- 
ful life  for  such  a  lamp  or  other  device. " 

That  claim  was  thrown  out  by  the  SupreiiU' 
Court.  That  [53]  has  a  great  deal  of  similarity  to 
all  three  claims  in  the  patent  in  suit.  To  go  one 
step   further,   counsel   may   say   that   related   to   a 
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product  claim  and  not  to  a  machine  or  apparatus 
or  a  device  such  as  these  fittings. 

That  question  was  resolved  in  an  apparatus  claim 
in  the  case  of  Halliburton  Oil  Well  Cementing 
Company  vs.  Walker,  329  U.  S.  1,  where  the  Su- 
preme Court,  speaking  through  Mr.  Justice  Black, 
stated  as  follows: 

"The  language  of  the  claim  thus  descril)es 
this  most  crucial  element  in  the  'new'  com- 
bination in  terms  of  what  it  will  do  rather  than 
in  terms  of  its  own  physical  characteristics 
or  its  arrangement  in  the  new  com])ination 
apparatus. 
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The  General  Electric  and  the  Halliburton  cases 
in  holding  the  patent  there  involved  to  be  invalid, 
emphasize  that  the  violence  done  is  in  using  func- 
tional language  to  describe  the  main  feature  of  the 
invention,  and  that  is  just  what  they  have  done 
hei'e.  I  may  be  confronted,  your  Honor,  ^^^th  a 
comment  ])y  my  brother  at  the  l^ar  that  I  criti- 
cized this  Halliburton  case,  and  I  did  and  I  still 
do,  so  far  as  the  general  treatment  was  concerned, 
because  I  tried  in  the  case  of  Faulkner  vs.  Gibbs, 
338  U.  S.  267,  decided  in  November,  1949,  to  get 
the  Supreme  Court  to  set  aside  or  overrule  or 
clarify  their  Halliburton  decision.  They  did  not 
overrule  [54]  it.  They  did  not  set  it  aside,  but  they 
clarified  it  in  the  way  we  asked  for  in  holding  that 
a  combination  claim,  such  as  involved  in  the  Gibbs 
patent,  was  good  and  should  be  sustained,  but  the^^ 
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did  not  overrule  this  earlier  proposition  that  where 
you  have  a  crucial  element  and  you  use  functional 
language  to  define  that  crucial  element,  which  is 
the  crux  of  the  invention,  your  ])atent  is  no  good, 
so  that  law^  still  stands. 

The  Court:  What  is  the  citation  on  the  Halli- 
burton case? 

Mr.  Huebner:  329  U.  S.,  page  1.  Of  course, 
Halliburton  is  referred  to  in  Faulkner  vs.  Gibbs 
in  338  U.  S.  267. 

The  Court:    267? 

Mr.  Huebner:  267.  Of  the  patents  held  invalid 
by  the  court,  in  spite  of  the  jjatent  officer  exam- 
iner's rulings,  there  have  been  many  reasons  justi- 
fying it.  For  example,  the  patent  examiners  ma}' 
have  been  in  error  in  deciding  that  the  claimed 
subject  matter  avoided  the  prior  art  and  involved 
invention,  or  there  may  have  been  error  in  that 
the  ijatent  officer  examiners  may  not  have  had  be- 
fore them  citations  of  prior  art  which,  if  they  bad 
seen  them,  would  have  been  the  basis  for  rejection. 
In  the  present  case,  we  have  a  book,  which  w'ill  ))e 
offered  to  your  Honor,  published  in  1902,  with  a 
fitting  illustrated  in  it,  and  the  illustration  of  [55] 
1902  looks  exactly  like  the  drawing  in  my  friend's 
brief,  which  he  says  are  Parker  fittings,  and  which 
he  says  are  also  illustrative  of  the  defendants'  ac- 
cused fittings.  So  the  Patent  Office  didn't  have 
l)efore  it  that  particular  publication.  If  they  had, 
I  don't  think  they  would  ever  have  granted  the 
patent.  That  is  just  another  reason  why  the  Pat- 
ent Office  could  l)e  in  error. 
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Then,  too,  the  Patent  Office  can  be  in  error  in 
accepting  the  claims  as  conforined,  wliich  they  did 
ill  this  case,  becanse  the  claims  were  functional  in 
character,  and  in  such  respect  were  broader  than 
whatever  invention,  if  any,  Mr.  Parker  made. 

There  is  one  other  possibility  of  invalidity  of  the 
patent,  which  we  haven't  fully  explored,  but  which 
may  develop  during  tlie  trial.  This  patent  may 
be  invalid  because  claims  were  added.  I  will  go 
back  and  explain  tliat.  The  application  foi'  the 
patent  was  allowed  with  one  claim.  Mr.  Parker 
apparently  thought  so  little  of  it,  although  lie  had 
a  lot  of  other  things  in  the  fire,  that  he  didn't  i:)ay 
the  required  fee  to  the  Patent  Office  and  his  patent 
ax^plication  became  abandoned.  At  that  time  there 
w^as  a  rule  in  effect  that  there  was  a  right  within 
one  year  after  such  a])andonment  to  pay  a  new 
filing  fee  and  have  the  api)lication  renewed.  He 
did  that,  but  in  doing  that,  he  was  not  satisfied 
with  his  one  claim  and  he  put  in  some  other  addi- 
tional descriptive  [56]  matter  in  the  specifications, 
and  he  also  w^rote  two  more  claims  and  argued 
those.  There  is  some  law  to  the  effect,  and  I  Avill 
tiy  to  l)rief  it  before  the  trial  is  concluded  or  shortly 
thereafter,  some  law  in  effect  where  to  add  mate- 
I'ial  later,  to  add  claims,  makes  your  wdiole  patent 
invalid,  because  you  have  no  right  to  do  that  under 
the  rule  giving  you  permission  to  revive. 

The  Court:     Can  I  ask  you  a  question? 

Mr.  Huebner:     Yes,  sir. 

The  Court:  When  you  get  permission  to  revive 
a  patent,  do  you  have,  also,  permission  to  do  any- 
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thing  you  could  do  under  tlie  original  application  i 

Mr.  Huebner:  I  won't  say  categorically  no,  but 
I  don't  think  so.  It  is  a  remote  point,  and  the  lit- 
tle bit  of  law  I  have  been  able  to  check  on  that 
^vould  indicate  that  you  can't  do  anything  you  could 
have  done  with  the  original,  that  when  you  add 
new  matter  or  new  claims,  you  change  the  charac- 
ter- so  that  you  are  then  s(H'king  a  patent  for  what 
they  call  a  different  invention. 

The  Court:  All  right.  When  the  patent  is 
granted  under  those  circumstances,  do  your  rights 
under  the  patent,  under  the  one  claim,  for  instance, 
revert  ])ack  to  the  original  tiling? 

Mr.  Huelmer:     No,  sir. 

The  Court:  Or  do  they  revert  back  to  the 
amended  tiling  [57] 

Mr.  Huebner:  All  claims  revert  back  to  what 
you  call  the  amended  tiling,  so  the  patent  is  either 
all  bad  or  it  is  not  hurt  by  that  tactic. 

The  Court:  I  don't  assume  that  opposing  coun- 
sel will  agree  with  the  theory  of  the  present  counsel 
as  to  the  amendment? 

Mr.  Freeman:  Absolutely  not,  your  Honor.  We 
just  followed  the  statute,  the  right  provided  for  in 
the  statute. 

The  Court:  You  know,  if  you  just  follow  the 
statute,  some  court  will  tell  you  some  day  you  are 
out  on  a  limb  because  the  statutes  don't  give  you 
the  rights  that  you  might  think. 

Mr.  Freeman:  We  think  w^e  had  the  absolute 
right.  We  paid  the  fee  and  we  proceeded  in  the 
Patent  Office  in  accordance  with  the  rules  and  regu- 
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lations  of  the  Patent  Office,  and  those  rules  and 
regiihxtions  were  in  accordance  with  the  then  exist- 
ing statute. 

The  Court:  Is  there  any  dispute  then  as  to  the 
facts  ? 

Mr.  Freeman:  No.  It  shows  on  its  face  that 
the  case  was  renewed. 

The  Court:     The  case  was  renewed? 

Mr.  Freeman:  Oh,  yes.  It  shows  right  on  the 
face  of  the  patent.  [58] 

The  Coui-t :  Can  you  state  to  me,  upon  a  renewal 
of  the  patent,  do  the  rights  thereunder  revert  back 
to  the  original  filing? 

Mr.  Freeman:     To  the  original  filing  date. 

The  Court:     To  the  original  filing  date? 

Mr.  Freeman:     Yes,  sir. 

The  Court:  Then  you  don't  agree  with  Mr. 
Huebner  % 

Mr.  Freeman:  No,  sir.  It  is  the  same  as  making 
an  amendment.  You  can  make  an  amendment  from 
time  to  time,  and  if  the  claims  are  supported  on  the 
original  showing  of  the  application  and  the  draw- 
ings, then  you  revert  back  to  your  initial  filing  date. 

Mr.  Huebner:  Well,  Rule  176  then  in  force  of 
the  Patent  Office  rules  provided  to  the  contrary. 

The  Court:  That  is  a  question  we  can  thresh 
out  during  the  course  of  the  trial. 

Mr.  Huebner:  Yes,  but  there  are  one  or  two 
cases  dealing  with  it.  [59] 

The  Court :  I  want  to  know  whether  or  not  there 
can  be  any  agreement  as  to  counsel  on  this  matter. 

Mr.  Huebner:     Only  as  to  the  facts,  I  guess. 
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Still  talking  about  validity,  when  a  plaintiff  has 
a  thin  patent  he  usually  tries  to  reinforce  the  pre- 
sumption of  validity — I  say  "reinforce  the  pre- 
sumption of  validity" — by  showing  several  things. 
One  of  them  is  that  there  has  been  a  wide  commer- 
cial acceptance  of  the  invention.  That  is  proper 
proof  if  two  conditions  are  met.  First,  if  the  thing 
which  has  been  commercialized  is  identical  with 
the  patent  and  can  stem  from  the  patent;  and, 
second,  such  proof  is  available,  or  at  least  should 
be  considered  by  the  court  only  when  invention  may 
be  in  doubt.  If  the  court  is  firaily  of  the  opinion 
that  the  patent  did  not  involve  invention,  commer- 
cial use  will  not  turn  the  scale  in  favor  of  the 
patent.  It  is  just  sort  of  a  little  tiny  added  weight 
that  the  court  may  give  if  he  feels  that  otherwise 
the  scales  are  balanced,  and  if  there  has  been  a 
wide  commercial  use  of  the  exact  thing  of  the 
patent,  then  he  may  say,  well,  that  adds  to  the 
presumption  and  we  will  hold  the  patent  valid. 

The  Court:  Now,  can  I  ask  you  a  question  right 
there?  From  the  statement  made  by  coimsel  it  ap- 
pears that  there  have  been  many  parties  who  at- 
tempted to  patent  a  fitting.  Even  Mr.  Parker  on 
many,  many  occasions  attempted  to  perfect  a  fitting 
that  would  be  entirely  satisfactory.  [60] 

Mr.  Huebner:     Yes. 

The  Court:  Finally  they  came  around  to  this 
fitting  wdiich  was  immediately  adopted  by  the  trade 
or  the  manufacturers.  Isn't  that  an  indication  that 
there  was  something  new  here  that  the  trade  rec- 
ognized and  started  to  use? 
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Mr.  Huebner :  Yes,  as  far  as  you  go,  your  Honor, 
I  would  agree  that  the  fact  that  it  was  adopted 
would  indicate  to  some  extent  that  it  was  a  pretty 
good  thing  at  that  time,  that  is,  what  you  are  hold- 
ing in  your  hand,  or  let  us  say,  the  Parker-manu- 
factured fitting,  but  not  the  Parker  patent.  The 
physical  thing  manufactured  by  Parker  under  the 
Army,  Navy,  and  Air  Corps  requirements  would 
have  to  be  satisfactory  as  of  that  date,  or  it  wouldn't 
have  been  adopted.  Perhaps  it  was  promotional  in 
part  on  the  part  of  Mr.  Parker,  legitimate  promo- 
tion, perhaps  it  was  a  good  thing,  but  anyway  that 
still  doesn't  help  suj^port  the  patent  unless  that 
thing  is  identical  with  the  patent. 

The  Court:  Can  I  break  in  just  a  minute  and 
ask  opposing  counsel  this  question:  You  don't  agree 
that  the  thing  that  you  manufacture  is  not  the 
thing  that  you  describe  in  your  patent? 

Mr.  Freeman:  I  certainly  do  not  agree  with 
them.  It  is  our  position,  and  we  will  show  that  the 
thing  that  I  gave  you,  a  Parker  fitting,  consisting 
of  nut,  body  and  sleeve  with  a  piece  of  tube  in  it, 
follows  exactly  the  Parker  [61]  patent  in  suit.  I 
recognize  that  we  must  show  that,  and  we  are  pre- 
pared to  meet  that  burden,  as  I  stated  in  my  open- 
ing statement. 

The  Court:     All  right. 

Mr.  Huebner :  Then  the  case  I  was  going  to  cite 
is  probably  academic,  but  here  is  the  point  judi- 
cially ruled  on: 

"Commercial  success  to  be  proof  of  anything 
must  be  confined  to  the  exact  thing  disclosed 
by  the  patent." 
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Haggerty,  et  al.,  v.  Rawlings  Mfg.  Co.,  14  Fed. 
(2d)  928  at  page  930,  an  Eighth  Circuit  Court  of 
A])peals  case. 

The  Court:  I  don't  think  there  will  he  any  ques- 
tion here  from  opposing  counsel,  that  if  you  can 
show  that  the  thing  that  was  manufactured,  or  this 
little  gadget  I  have  here  in  my  hand,  is  not  the 
thing  described  in  the  patent,  then  the  case  just 
falls. 

Mr.  Freeman:  That  is  a  correct  statement,  your 
Honor,  and  we  recognize  that;  and  we  recognize 
that  the  burden  is  upon  us  to  show  that  the  thing 
that  you  have  in  your  hand,  which  I  gave  you,  is 
the  patent  in  suit. 

The  Court:  So,  Mr.  Huebner,  I  don't  think  yoii 
are  going  to  have  to  worry  about  proving  that  point. 
They  are  willing  to  admit  that  if  you  could  prove 
that  the  thing  they  manufactured  is  not  the  thing 
they  describe  in  the  patent,  then  [62]  they  have 
no  standing. 

Mr.  Huebner :  Then  my  Supreme  Court  case  that 
I  was  going  to  cite  doesn't  even  need  to  be  in  the 
record,  but  if  you  want  it  for  reference  it  is  Cuno 
Corp.  V.  Automatic  Devices  Corp.,  314  IT.  S.  84  at 
page  93. 

The  next  point  that  Mr.  Freeman  will  probably 
try  to  use  to  reinforce,  as  he  has  indicated,  the 
presumption  of  validity,  is  the  showing  of  so-called 
acquiescence  in  the  plaintiff's  patent  by  proving 
three  licenses  that  have  been  granted  under  the 
patent  in  suit.   We  are  not  going  to  stand  on  tech- 
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nicalities  as  to  proof.  If  Mr.  Freeman  produces 
copies  and  represents  here  that  these  are  true 
copies  of  three  licenses  which  were  entered  into  on 
their  respective  dates,  and  which  are  now  in  force 
and  effect,  we  won't  put  hiin  to  proof  of  signatures 
and  all  that  unnecessary  data. 

Mr.  Freeman:  They  already  have  been  made 
available  to  you  in  accordance  with  a  request  that 
we  have  them  here,  and  they  will  again  be  made 
available  to  you. 

The  Court:  Now,  may  I  ask  opposing  counsel 
a  question?  I  don't  assume  that  you  are  going  to 
contend,  you  may  contend,  but  I  don't  assume  that 
you  are  going  to  contend  that  because  you  allowed 
the  defendants  to  manufacture  these  fittings,  that 
they  are  now  estopped  from  denying  the  validity 
of  your  patent? 

Mr.  Freeman:  Not  at  all,  no  estoppel.  We  only 
make  [63]  the  point  that  they  recognized  the  con- 
tribution. 

Mr.  Huebner:  We  have  seen,  I  have  personally 
seen,  a  copy  of  a  license  to  Pacific  Screw  Products. 
I  have  not  seen  one  to  the  other  asserted  licensee, 
and  I  have  not  seen  one  to  the  Weatherhead  Com- 
pany, but  we  mil  be  glad  to  look  at  them  and  let 
them  go  in.  But  that  won't  be  enough.  Just  the 
pure  paper  with  the  typewriting  on  it  won't  mean 
anything. 

To  be  of  any  value  Mr.  Freeman  is  going  to 
have  to  show  that  the  licensees  are  operating  undler 
those  licenses,  and  that  they  are  paying  royalties 
under  them.   Just  the  granting  of  a  license  has  no 
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valid  effect.  So  he  has  got  to  show  use  under  the 
licenses,  to  reinforce  his  so-called  validity,  and  he 
has  got  to  show  that  that  use  is  the  exact  thing  in 
one,  at  least,  of  the  patents  involved  in  the  licenses. 

The  Court:  Now  can  I  ask  a  question?  I  am 
being  educated  at  the  expense  of  the  attorneys,  I 
guess.  Supjjosing  that  I  had  a  so-called  patent  upon 
a  gadget,  let's  call  it  a  gadget,  and  I  went  out  to 
ten  manufacturers  and  I  licensed  nine  of  them  to 
manufacture  it,  the  tenth  I  didn't  license;  now, 
can  I  prove  my  case  by  showing  that  I  licensed 
nine,  so  as  to  affect  the  rights  of  the  tenth? 

Mr.  Huebner:  I  am  not  sure  that  I  get  your 
Honor's  thought.   Can  you  prove  your  case 

The  Court:  You  have  raised  the  issue  here  that 
certain  licenses  have  been  given  to  what  was  it, 
Screw  Products  Company?  [64] 

Mr.  Huebner :    Pacific  Screw  Products  Company. 

The  Court:  Pacific  Screw  Products  Company, 
and  a  half  dozen  other  individuals. 

Mr.  Huebner:    Two  others.   Three  licensees. 

The  Court:  All  right.  Can  they  show  that  they 
have  licensed  these  three  manufacturing  companies 
under  this  patent  to  establish  their  rights  against 
the  defendants  in  this  case? 

Mr.  Huebner:     It  is  not  as  broad 

The  Court:  Are  the  defendants  jeopardized  in 
any  way  because  this  license  was  granted  to  these 
three  other  individuals? 

Mr.  Huebner:  No,  your  Honor,  not  the  way  you 
have  stated  it.  Maybe  I  can  clarify  it.  The  defend- 
ants are  not  jeopardized  in  any  way  at  all  because 
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of  the  granting  by  Parker  of  the  other  three 
licenses. 

The  Court :  Can  they  introduce  these  other  three 
licensees  as  an  argument  to  substantiate  the 
fact 

Mr.  Huebner:  As  an  argument  to  substantiate 
the  fact  that  their  patent  is  a  good  patent. 

The  Court :     That  is  possible,  is  it "? 

Mr.  Huebner:  Yes,  that  is  right,  they  have  a 
right  to  do  that.  But  it  must  be  conditioned  and 
qualified  as  follows:  In  order  to  make  use  of  that 
point,  which  was  merely  another  reinforcement  of 
their  patent,  they  have  got  to  show,  first,  that  the 
licensees  are  actually  manufacturing  under  the  [65] 
licenses  and  paying  royalties. 

The  Court:  Supposing  they  granted  Pacific 
Screw  Products  Company  a  license,  and  they  never 
manufactured  at  all? 

Mr.  Huebner:  It  wouldn't  have  any  value  at  all 
from  an  evidentiary  standpoint,  it  wouldn't  have 
any  probative  value.  Just  the  granting  of  a  bunch 
of  licenses  doesn't  mean  a  thing. 

The  Court :  But  the  granting  of  the  license  would 
meau  this,  that  the  Pacific  Screw  Products  Com- 
])auy  recognizes  the  patent? 

Mr.  Huebner:  No.  The  Pacific  Screw  Products 
Company,  to  use  an  exaggerated  situation,  might  not 
even  be  in  the  business  of  making  fittings,  but  might 
put  its  name  to  a  piece  of  paper  so  that  the  plain- 
tiff could  say,  "Well,  we  granted  Pacific  Screw  a 
license,"  and  corporations  1  to  10  could  do  the  same 
thing,  and  not  even  be  interested  in  the  license. 
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The  Court:  Do  you  agree,  Mr,  Freeman,  that 
you  have  to  go  as  far  as  Mr.  Huebner  says,  that  is, 
prove  that  they  actually  manufactured? 

Mr.  Freeman:  No,  I  don't  think  you  have  to 
j)i'ove  that  they  actually  manufactured,  and  I  think 
it  goes  to  the  weight  of  the  evidence  or  the  credit 
that  you  give  to  those  licenses.  Now,  of  course,  as 
ho  said,  you  could  go  out  and  license  100  companies, 
and  if  they  never  manufactured,  never  [66]  paid 
a  dime,  never  obligated  themselves,  then  you  might 
build  up  something  that  has  absolutely  no  value  as 
evidence.  But  we  are  prepared  to  show  that  in 
this  case  when  they  signed  the  agreements  they 
obligated  themselves  for  $37,500  each.  I  am  talking 
now  about  the  cases  here  on  the  West  Coast.  And 
you  do  not  obligate  yourself  to  pay  that  kind  of 
money 

The  Court:  Supposing  they  obligated  themselves 
to  pay  that  kind  of  money  and  they  actually  paid 
it,  but  they  didn't  manufacture  it? 

Mr.  Freeman:  That  wouldn't  make  any  differ- 
ence. Incidentally,  one  of  those  companies  that  he 
is  speaking  of  does  manufacture.  The  other  one 
for  some  reason,  they  got  into  a  little  income  tax 
problem,  and  why  they  didn't  go  ahead,  I  don't 
know,  but  it  goes  to  the  weight. 

The  Court:  You  disagree,  then,  with  Mr. 
Huebner 's  statement  that  you  have  to  show  not 
only  do  they  pay  the  royalty,  but  that  the^v  manu- 
facture? That  is  my  understanding  of  his  state- 
ment. 

Mr.  Freeman:    He  doesn't  go  that  far. 

Mr.  Huebner:    I  say  to  have  probative  value  for 
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their  point,  they  must  show  manufacturing  under 
the  patent,  and  that  the  manufacture  is  of  the  exact 
thing  covered  by  the  patent. 

The  Court:  We  have  all  agreed  if  they  can't 
show  the  thing  manufactured  was  according  to  the 
claims  in  the  patent,  [67]  they  have  no  standing  in 
this  court.  That  not  only  goes  to  the  Parker  Com- 
pany, but  it  goes  to  every  other  company.  Of  course, 
if  you  can  show  that  the  thing  that  you  manufacture 
is  not  according  to  the  patent,  then  I  don't  think 
they  can  get  a  judgment  against  you.  That  is  really 
one  of  the  main  issues  in  this  case. 

Mr.  Huebner:  Yes,  it  is  one  of  the  two  main 
issues.  It  is  enough  of  a  main  issue  that  if  the 
court  were  to  decide  w^e  don't  infringe,  that  could 
dispose  of  the  case.  But  unfortunately  the  District 
Courts  are  enjoined  now^adays  to  decide,  also, 
whether  the  patent  is  valid  or  invalid. 

I  don't,  sometimes,  like  the  necessity  of  it,  but 
the  higher  courts  have  suggested  that  there  should 
be  a  decision  on  validity  or  invalidity,  also,  for  the 
benefit  of  the  public.    But  that  is  another  question. 

The  Court:  I  think  the  upper  courts  want  to 
give  the  litigants  a  reason  for  appealing. 

Mr.  Huebner:  Now,  there  is  one  further  burden 
that  Mr.  Freeman  will  have  in  connection  with  his 
licenses.  He  is  going  to  have  to  answer  this  point 
of  law,  and  maybe  it  will  involve  fact.  These 
licenses,  the  one  I  have  seen,  at  least,  is  granted 
under  three  patents,  the  one  in  suit  and  two  other 
patents,  and  it  says,  also,  that  the  licensees  get  im- 
provements. 
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Since  that  date  some  more  patents  have  come  out, 
so  that  [68]  before  we  are  through  we  will  probably 
show  those  licenses  were  granted  on  half  a  dozen 
or  more  different  i^atents.  Now,  that  doesn't  help 
him  one  iota,  because  the  Second  Circuit  Court  of 
Appeals  has  said  this: 

I  don't  have  the  exact  language,  but  this  is  the 
point : 

"Where  license  agreements  offered  as  evi- 
dence of  commercial  success  extend  rights 
under  other  patents,  as  well  as  the  patent  in 
suit,  it  cannot  be  successfully  urged  that  the 
commercial  success  upon  which  the  plaintiff'  re- 
lies is  ascribable  to  the  patent  in  suit." 

Cleveland  Trust  Co.  v.  Osher  &  Reiss,  109  Fed. 
(2d)  971.  Mr.  Freeman,  I  think,  participated  in 
that. 

The  Court:  How  much  longer  are  you  going  to 
take  on  your  opening  statement? 

Mr.  Huebner :  I  should  like  to  have,  your  Honor, 
another  fifteen  or  twenty  minutes.  I  had  it  figured 
for  about  an  hour  or  about  50  minutes,  but  I  didn't 
think  that  we  would  have  so  much  general  discus- 
sion, but  I  welcome  it. 

The  Court:  I  think  if  you  are  going  to  take  an- 
other 15  or  20  minutes  that  we  had  better  continue 
after  recess.  So  we  will  now  stand  recessed  until 
2:00  o'clock  this  afternoon. 

(Whereupon,  at  12:00  o'clock  noon  a  recess 
was  taken  until  2:00  o'clock  p.m.  of  the  same 
day.)  [69] 
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June  14,  1950—2:00  P.M. 

The  Court:     You  may  proceed. 

Mr.  Huebner:  I  would  like  to  refer  to  one  final 
point  on  the  question  of  validity  and  then  mention 
a  few  things  in  connection  with  infringement.  The 
plaintiff  urges  by  way  of  reinforcing  this  question 
of  validity  that  the  patentee,  Mr.  Parker,  solved  a 
long  felt  want  that  had  confronted  the  industry  for 
many  years.  That  is  an  exaggeration.  In  the  first 
place,  the  fittings  had  been  known  for  many  years 
and  they  were  satisfactory.  The  Air  Corps  had 
had  one  type  of  a  fitting  for  their  hydraulic  sys- 
tems in  airplanes,  and  the  Navy  had  had  another 
kind  of  a  fitting,  and  they  all  worked,  the  planes 
flew,  and  the  ac<?ident  rate  was  no  worse  than  it 
was  after  the  so-called  AN  standard  was  adopted. 
But  the  government  decided  it  would  be  better  to 
have  all  parts  interchangeable  between  all  the 
planes  of  all  the  forces,  all  the  military  forces,  so 
they  adopted  this  AN  standard.  It  was  not  Mr. 
Parker  who  made  the  AN  standard  or  who  solved 
a  longfelt  want.  The  longfelt  want  did  not  exist, 
because  fittings  had  been  available  in  various  forms 
to  perform  the  fmictions.  It  was  merely  a  stand- 
ardization program  that  gave  Mr.  Parker,  who  had 
the  manufacturing  facilities,  an  opportunity  to 
])lunge  in,  and  he  manufactured  for  the  government 
all  he  could  to  the  extent  of  his  facilities,  [70]  and 
there  w^ere  planes  sitting  on  the  ground  waiting  to 
have  these  new  standard  designs  put  in,  and  he 
couldn't  make  enough  of  them,  so  he  was  compelled 
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to  acquiesce  in  another  two  or  three  hundred  manu- 
facturers supplying  the  government. 

That  wasn't  any  nice  attitude  on  his  part.  It  was 
simply  that  he  had  no  alternative. 

The  Court:  Well,  the  government  could  have 
taken  over  his  patent  and  paid  him  for  it. 

Mr.  Huebner:  The  government  could  have  done 
that. 

The  Court:  And  then  could  have  passed  out  this 
license  to  everybody,  if  they  wanted  to. 

Mr.  Huebner:  Well,  that  was  not  the  way  they 
l)ref erred  to  operate  it. 

The  Court :  There  is  no  question  the  government 
could  have  taken  it,  if  they  wanted  to  pay  for  it. 

Mr.  Huebner:  Yes,  the  government  could  either 
take  it  and  pay  for  it  under  the  agreement,  or  the 
government  could  say  to  its  contractors,  "You  fur- 
nish these  things  to  me  and  let  the  patent  owner 
have  resort  to  the  Court  of  Claims." 

As  I  say,  there  were  lots  of  fittings  available. 
The  Germans  flew  pretty  good  planes  and  they 
didn't  have  Mr.  Parker's  patent  or  a  Parker  fitting 
made  by  whomever  it  might  have  been.  As  a  matter 
of  fact,  I  think  the  evidence  will  show,  if  it  comes 
up,  that  the  German  planes  used  a  flareless  type 
fitting,  a  good  many  of  them  did,  and  even  our  [71] 
own  aircraft  industry  today  is  seriously  considering 
going  over  to  that  type  of  fitting,  so  that  the  Parker 
so-called  fitting,  which  was  actually  a  government 
standard,  was  no  panacea.  [72] 

All  right.  Now,  actually  the  standard  fitting 
which  was  adopted  from  a  drawing  standpoint  and 
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illustration  doesn't  look  any  different  from  the  one 
I  am  holding  np  to  yonr  Honor,  and  which  will 
be  later  offered  in  evidence.  This  fitting  here,  for 
example,  has  a  body  on  which  there  is  a  nose.  Mr. 
Freeman  has  seen  this,  I  assume.  It  is  pleaded 
in  the  answer.  This  illustration  is  half  in  cross- 
section  of  a  complete  assembly.  If  you  duplicated 
this  part  down  below,  you  would  have  a  cross- 
section  of  a  complete  assembly.  So  here  you  have 
a  body,  which  is  threaded  on  the  outside,  here  you 
have  a  flared  tube  colored  yellow,  which  is  seating 
against  the  tapered  part  of  the  body.  Here  you 
have  a  sleeve,  which  has  a  shoulder  on  it,  and  also 
a  flared  tapered  countersink  to  fit  against  the  flare 
of  the  tube.  And  coacting  with  the  sleeve,  con- 
tacting at  the  shoulder,  you  have  a  nut  shown  in 
blue,  which  is  engaged  mth  the  body,  and  when 
you  tighten  it  up  you  get  a  fitting. 

If  you  look  at  the  drawings  in  Mr.  Freeman's 
trial  brief,  which  he  says  followed  the  patent,  and 
are  the  same  as  that  manufactured  by  everybody, 
and  you  look  at  this,  you  won't  see  much  difference. 
This  was  known  in  1902. 

Now,  to  the  question  of  infringement.  First  of 
all,  plaintiff  must  show  that  the  defendants  in  this 
case  manufactured  and  sold  complete  fittings,  which 
are  substantially  identical  to  the  structures  defined 
in  the  claims  of  the  [73]  patent.  The  evidence  will 
actually  show  that  the  defendants  didn't  make  com- 
plete fittings,  they  made  merely  ])arts.  For  the 
convenience  of  the  court  and  to  illustrate  the  points 
that  are  necessarily  involved,  both  counsel  for  plain- 
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tiff,  I  presume,  and  counsel  for  defendants,  will 
submit  drawings  showing  complete  assemblies.  That 
is  for  the  j^urpose  of  illustrating  the  cooperative 
relationship  of  the  several  parts  that  have  been 
made  for  the  purpose  of  assembling.  But  the  use 
of  those  drawings  on  our  i)art  will  not  be  an  admis- 
sion that  our  clients  have  ever  made  and  delivered 
assemblies  as  such.  They  must  take  the  burden  now 
oi  showing  that  we  have  done  that  in  order  to  sus- 
tain— it  is  one  of  the  things  that  they  have  to  do  to 
sustain  their  contention  of  infringement. 

Moreover,  comparison  of  the  defendants' — I  will 
just  hit  this  briefly — comparison  of  our  commercial 
devices  with  the  commercial  Parker  fittings  is  not 
relevant  or  material,  and  does  not  constitute  the 
test  as  to  whether  or  not  we  have  infringed. 

There  is  lots  of  authority  for  that. 

I  don't  believe  it  is  even  necessary  to  be  cited, 
but  I  have  here  one  quotation  from  the  Eighth  Cir- 
cuit Court  of  Appeals: 

"In  considering  the  question  of  infringement 
we  must  compare  the  accused  product  or  device 
with  [74]  the  teaching  of  the  patent  in  suit  as 
disclosed  by  the  specification  and  claims,  rather 
than  with  plaintiff's  commercial  device." 

S.  S.  Kresge  vs.  Davies,  112  F.  (2d)  708. 

In  construing  the  Parker  patent  it  must  be  borne 
in  mind  that  the  claims  measure  the  invention.  That 
is  an  axiomatic  rule  that  I  am  sure  there  will  be 
no  dispute  on. 

It  isn't  the  specifications.   That  is  the  descrij^tive 
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part  of  the  patent  which  defines  a  contract.  That 
gives  you  the  background  by  which  you  interpret 
the  claims,  and  it  is  the  claims  and  each  one  of 
them  taken  separately  which  is  the  measure  of  the 
invention,  if  any. 

Now,  the  limitations  in  the  claims,  that  is,  the 
restrictive  features  or  descriptive  parts  of  the 
claims,  nnist  be  carefull}^  regarded.  That  is  par- 
ticularly true  Avhere  the  claims  were  amended  by 
insertion  of  these  limitations  during  ])rosecution 
of  the  application  in  the  Patent  Office.  And  refer- 
ence will  be  had  during  the  trial  to  what  we  call 
the  file  wrapper,  as  I  mentioned  a  while  ago,  show- 
ing the  case  as  it  was  originally  presented  to  the 
Patent  Office,  the  changes  that  were  made,  and  the 
whole  history,  so  that  everything  in  those  claims 
that  w^as  inserted  by  limitation  must  be  doubly 
scrutinized. 

It  is  axiomatic,  also,  that  when  a  patent  applicant 
cancels  claims  or  amends  them  in  response  to  a 
rejection  by  the  [75]  Patent  Office  examiner,  and 
thus  limits  his  claims  to  specific  features,  he  can 
never  hold  as  an  infringement  the  subject  matter 
which  was  rejected  and  canceled. 

There  is  a  doctrine  which  will  probably  be 
brought  up,  known  as  the  doctrine  of  the  range  of 
equivalents.  That  is  to  say  if  the  accused  device 
does  substantially  the  same  thing  by  substantially 
the  same  means  in  substantially  the  same  manner 
as  the  claims  of  the  patent,  it  would  be  an  infringe- 
ment. That  is  the  doctrine.  But  that  doctrine  is 
variable   according   to   the   advance   made   by   the 
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patentee  in  the  art.  If  his  invention  is  broad,  lie  is 
entitled  to  a  wide  range  of  equivalents.  That  is, 
more  variation  in  the  allowable  substitutions  of 
parts.  But  if  his  invention  is  narrow,  as  this  one 
is,  extremely  narrow,  if  there  is  invention,  a  very 
minor  step  forw^ard,  the  range  of  equivalents  will 
be  narrow,  and  in  the  present  case  is  so  limited 
that  only  an  identical  copy  could  possibly  infringe, 
even  if  the  patent  is  valid,  and  we  do  not  have  an 
identical  copy. 

It  is  further  axiomatic  that  every  element  as  de- 
scribed in  the  claims  of  the  patent  must  be  found 
in  the  accused  device  if  infringement  is  to  be  held. 
If  any  element  be  omitted  or  any  element  be  differ- 
ent than  as  described  in  the  claims  of  this  Parker 
patent,  the  defendants'  device  should  be  held  not 
to  infringe. 

Now,  getting  to  the  next  part  in  connection  with 
infringement,  [76]  I  want  to  refer  for  just  a  mo- 
ment to  contributory  infringement.  This  involves 
the  principle  that  he  who  manufacturers  only  a 
part  of  the  patented  structure  or  combination, 
knowing  it  to  be  intended  for  incorporation  with 
other  parts  which  will  finally  result  in  an  assembly 
or  a  completion  of  the  patented  item,  is  guilty  of 
contributory  infringement.  That  is  the  general  rule. 

It  has  been  more  or  less  wiiived  aside  l)y  the  Su- 
preme Court  recently,  but  there  is  no  direct  holding 
ruling  out  the  principle,  so  we  may  consider  it  for 
a  moment.  The  reason  for  it  is  this:  There  can  be 
no  contributory  infringement  unless  there  is  a  com- 
plete infringement  proved. 
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I  don't  know  what  type  of  evidence  the  plaintiff 
may  offer  in  that  connection,  but  if  he  merely  shows 
that  our  clients  have  manufactured  isolated  parts, 
even  though  they  may  know  that  those  parts  were 
to  subsequently  be  assembled  by  someone,  he  can't 
prevail  in  this  case;  he  has  got  to  show,  in  order  to 
even  sustain  this  case,  that  there  was  a  completion 
of  the  infringement  somewhere  by  someone. 

Now,  in  connection  with  contributory  infringe- 
ment we  come  to  the  final  point  that  I  would  like 
to  mention  at  this  stage  of  the  trial,  and  that  is 
again  the  abuse  of  the  patent  rights. 

There  is  law  to  the  effect  that  the  patent  rights 
have  been  abused  by  the  plaintiff  in  the  very  act 
of  filing  and  [77]  pressing  to  trial  these  two  suits 
for  infringement  against  contributory  [78]  in- 
fringers. 

It  may  be  good  law,  it  may  be  bad,  but  there  is 
law  in  this  district  to  that  effect.  Before  the  trial 
started,  I  handed  to  counsel  for  the  plaintiff  a 
photostatic  copy  of  a  decision  reported  in  the 
Patent  Reporter,  and  I  would  like  to  offer  to  your 
Honor  a  copy,  because  the  case  is  not  reported  in 
the  Federal  Reporter.  I  refer  to  Stroco  vs.  Mullen- 
bach,  and  others,  decided  July  25,  1944,  by  Judge 
Hollzer,  then  District  Judge  of  this  district. 

In  that  case,  the  plaintiff  had  sued  some  parties 
who  made  parts,  knowing  they  were  going  to  go 
into  an  assembly  which  would  have  ultimately  in- 
fringed, and  the  defendants  even  gave  directions 
as  to  how  the  purchaser  could  finally  put  the  thing 
together  and  make  what  would  be  then  under  the 
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patent.  Judge  Hollzer  said,  "You  have  no  right 
to  do  that  and  remain  here  in  court." 

There  was  a  motion  brought  for  a  summary 
judgment,  a  motion  brought  by  the  defendants  for 
a  summary  judgment.  Judge  Hollzer  first  denied 
the  motion,  and  then  came  down  the  Mereoid  deci- 
sion. I  had  better  cite  that  for  the  record.  That 
is  Mereoid  vs.  Mid-Continent  Investment  Company, 
88  Law  Edition  272,  and  Mereoid  vs.  Minneapolis- 
Honeywell,  88  Law  Edition  273.  Those  are  leading 
cases  on  this  doctrine  of  abuse  of  patent  where  con- 
tributory infringers  and  licensees  who  make  only 
parts  of  the  thing  are  involved.  So  Judge  Hollzer 
first  denied  that  motion,  and  then  came  down  [79] 
these  Supreme  Court  decisions,  and  the  motion  was 
renewed,  and  Judge  Hollzer  then  said  under  the 
ruling  of  the  Mereoid  decisions,  he  would  dismiss 
the  complaint,  because  the  plaintiff  had  abused  the 
patent  right  by  bringing  suit  against  contributory 
infringers. 

So  it  may  be  that  in  this  case  here,  before  we  are 
through  W'ith  the  evidence,  the  circumstances  will 
be  such  that  this  court  could,  under  the  authority 
of  the  decisions  cited,  consider  dismissing  this  com- 
I)laint. 

The  Court:     You  may  call  your  first  witness. 

Mr.  Freeman:  I  should  like  to  offer  in  evidence 
as  Plaintiff's  Exhibit  No.  1,  a  copy  of  the  Parker 
patent  in  suit.  Patent  No.  2,212,183. 

The  Court :    It  may  be  received. 

The  Clerk:     No.  1. 
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(The  document  referred  to  was  received  in 
evidence    and   marked    as    Plaintiff's    Exhibit 

No.  1.) 

Mr.  Freeman:  I  should  like  to  offer  in  evidence 
as  Plaintiff's  Exhibit  No.  2,  a  catalog  of  the  de- 
fendant Irvin  W.  Masters,  Inc.,  dated  1946.  This 
is  a  catalog  which  was  furnished  to  me  in  response 
to  a  request  for  literature  put  out  by  the  defendant. 

The  Court :     It  may  be  received. 

The  Clerk:     No.  2.  [80] 

(The  document  referred  to  was  received  in 
evidence  and  marked  as  Plaintiff's  Exliibit 
No.  2.) 

Mr.  Freeman:  I  should  like  to  offer  in  evidence 
as  Plaintiff's  Exhibit  No.  3  a  catalog  of  the  Collins 
Engineering  Company,  which  was  furnished  to  me 
in  response  to  a  request  to  the  defendant  Collins 
Engineering  Company  and  which  during  the  taking 
of  the  pre-trial  deposition  was  identified  as  Plain- 
tiff's Exhibit  No.  11,  but  I  should  like  to  offer  it  in 
this  case  as  Plaintiff's  Exhibit  3. 

The  Court:     It  may  be  received. 

The  Clerk:     No.  3. 

(The  document  referred  to  was  received  in 
evidence  and  marked  as  Plaintiff's  Exhibit 
No.  3.) 

Mr.  Freeman:  I  should  like  to  offer  in  evidence 
as  Plaintiff's  Exhibit  No.  4  a  catalog  of  the  Collins 
Engineering  Company,  which  was  likewise  fur- 
nished to  me  in  response  to  an  inquiry  or  request 
made  that  the  defendant  produce  literature.  At  the 
pre-trial,  it  was  identified  as  Plaintiff's  Exhibit  12. 
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I  should  like  to  offer  it  in  evidence  here  as  Plain- 
tiff's Exhibit  4. 

The  Court :     It  may  be  received. 

The  Clerk :     No.  4. 

(The  document  referred  to  was  received  in 
evidence  and  marked  as  Plaintiff's  Exhibit 
No.  4.) 

Mr.  Freeman:  I  should  like  to  offer  in  evidence 
as  [81]  Plaintiff' 's  Exhibit  No.  5,  a  Masters  No.  8 
aluminum  fitting  which  likewise  was  furnished  to 
me  by  the  defendant  Masters  in  response  to  a  re- 
quest as  to  w^hat  Masters  manufactured  and  sold. 

The  Court:     It  may  be  received. 

The  Clerk:     No.  5. 

(The  article  referred  to  was  received  in  evi- 
dence and  marked  as  Plaintiff's  Exhibit  No.  5.) 

Mr.  Freeman:  I  should  like  to  off'er  in  evidence 
as  Plaintiff' 's  Exhibit  No.  6  a  Masters  fitting,  size 
No.  4.  This,  too,  was  furnished  to  me  by  the  defend- 
ant Masters. 

The  Court :     It  may  be  received. 

The  Clerk:     No.  6. 

(The  article  referred  to  was  received  in  evi- 
dence and  marked  as  Plaintiff's  Exhibit  No.  6.) 

Mr.  Freeman:  Incidentally,  Plaintiff's  Exhibit 
6,  I  have  left  the  parts  not  screwed  together,  not 
fastened  together. 

I  am  going  to  offer  as  Plaintiff' 's  Exhibit  No.  7  a 
Masters  No.  4  fitting,  together  with  a  small  piece  of 
tube  therein,  assembled,  and  thereafter  partially  cut 
in  half  or  in  section  for  illustrative  purposes.    The 
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exhibit,  that  is  the  coupling  itself  or  fitting,  corre- 
sponds or  is  like  Plaintiff's  Exhibit  6. 

Mr.  Huebner:  Your  Honor,  I  have  no  objection 
to  the  [82]  physical  structures  and  do  not  question 
that  they  were  parts  supplied  by  Masters  in  connec- 
tion with  the  deposition.  By  my  silence,  however,  I 
wish  not  to  be  construed  as  conceding  that  they  were 
manufactured,  assembled,  and  sold  as  assemblies  in 
commercial  operations.  These  are  parts  that  were 
brought  together. 

The  Court :  I  understand  that.  This  is  just  being 
done  for  the  illumination  of  the  court. 

Mr.  Huebner:  As  long  as  that  is  clear,  then  I 
won't  offer  any  objection  to  the  parts  as  such. 

Mr.  Freeman :  You  do  not  deny  the  fact  that 
Masters  illustrates  and  Offers  for  sale  complete  as- 
semblies and  shows  them  in  his  catalog  as  complete 
assemblies'?  I  am  now  referring  to  Plaintiff's  Ex- 
hibit No.  2. 

Mr.  Huebner:  I  can't  answer  that  until  T  look 
at  the  exhibit. 

The  Court :     It  may  be  received. 

The  Clerk :     No.  7. 

(The  article  referred  to  was  received  in  evi- 
dence and  marked  as  Plaintiff's  Exhibit  No.  7.) 

Mr.  Freeman:  I  am  going  to  offer  as  Plaintiff's 
Exhibit  No.  8  a  Masters  fitting,  which  was  furnished 
to  me  by  Mr.  Masters  during  the  taking  of  his  dep- 
osition, to  which  has  been  added  a  small  piece  of 
flared  tubing,  and  cut  in  half  for  illustrative  pur- 
poses. [83] 

The  Court :     It  may  be  received. 

The  Clerk:     No.  8. 
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(The  article  referred  to  was  received  in  evi- 
dence and  marked  as  Plaintiff's  Exhibit  No.  8.) 

Mr.  Freeman:  I  want  to  offer  as  Plaintiff's  Ex- 
hibit No.  9  a  Collins  iitting  which  comprises  the 
nut,  body,  and  sleeve,  which  was  furnished  to  me  by 
Mr.  Collins  during  the  taking-  of  his  pre-trial  depo- 
sition. It  was  then  referred  to  as  Plaintiff's  Exhibit 
15  for  identification. 

The  Court :     It  may  be  i*eceived. 

The  Clerk:     No.  9. 

(The  article  referred  to  was  received  in  evi- 
dence and  marked  as  Plaintiff's  Exliibit  No.  9.) 

Mr.  Freeman:  Incidentally,  Plaintiff's  Exhibit 
No.  9,  I  think,  is  size  No.  4. 

I  should  like  to  offer  in  evidence  as  Plaintiff" 's 
Exhibit  No.  10  a  similar  Masters  fitting,  which  has 
been  assembled  and  cut  in  sections  for  illustrative 
purposes. 

Mr.  Huebner :     Did  you  mean  Masters  or  Collins  ? 

Mr.  Freeman:     Collins. 

The  Court :     It  may  be  received. 

The  Clerk:     No.  10. 

(The  article  referred  to  was  received  in  evi- 
dence and  marked  as  Plaintiff's  Exhibit  No. 
10.) 

Mr.  Freeman:  As  Plaintiff's  Exhibit  No.  11,  I 
want  to  [84]  offer  a  Collins  fitting  furnished  to  me 
by  Mr.  Collins  during  his  pre-trial  deposition,  iden- 
tifi(^d  then  as  Plaintiff's  Exhibit  No.  13. 

The  Court :     It  may  be  received. 

The  Clerk:     No.  11. 
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(The  article  referred  to  was  received  in  evi- 
dence and  marked  Plaintiff's  Exhibit  No.  11.) 

Mr.  Freeman:  What  is  your  Honor's  pleasure 
with  regard  to  pre-trial  depositions'?  Do  you  want 
any  part  of  them  read  ?  Do  you  want  them  briefed  ? 

The  Court:  Not  necessarily.  If  you  want  to  use 
them  in  the  trial,  you  should  put  them  in  at  the 
proper  time.  Are  you  ready  for  your  pre-trial  dep- 
ositions 1 

Mr.  Freeman :  It  goes  right  along  with  these  first 
exhibits  that  I  produced.  They  are  the  pre-trial 
depositions  or  adverse  depositions  of  the  defendants 
Collins  and  Masters. 

The  Court :  Is  there  going  to  be  any  objection  to 
the  depositions'? 

Mr.  Huebner:  I  think  there  are  no  objections  to 
the  depositions.  The  only  objections  might  be  such 
as  are  directed  to  particular  questions  asked  during 
the  taking,  and  as  will  show  in  the  transcript  of  the 
depositions.  There  has  been  no  notice  served  on  us 
of  filing,  but  I  understand 

Mr.  Freeman :     These  have  been  filed. 

Mr.  Huebner :  I  understand  there  was  agreement 
between  [85]  my  partner,  Mr.  Beehler,  who  was 
present,  and  Mr.  Fi'eeman,  that  they  could  be  avail- 
able if  either  party  wanted  to  file  them. 

The  Court:  If  there  is  no  objection  to  the  depo- 
sitions, why  not  just  introduce  the  depositions  in 
the  record  and  I  can  read  them  at  leisure. 

Mr.  Freeman:  Then  I  should  like  to  introduce 
and  offer  in  evidence  as  Plaintiff* 's  Exhibit  No.  12, 
the  deposition  of  Irvin  W.  Masters  taken  at  Los 
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Angeles,  California,  on  July  11,  1949,  as  Plaintiff's 
Exhibit  No.  12.  It  is  understood  that  it  has  the 
same  effect  as  though  it  were  read  in  open  court. 

Mr.  Huebner:  1  don't  think  our  stipulation  to 
that  effect  is  necessary.  It  is  whatever  the  court's 
pleasure  is. 

The  Court:  I  can  read  the  dej)ositions  and  you 
can  save  the  time  of  reading  them  in  oi3en  court. 

Mr.  Huebner:     I  think  that  is  much  better. 

Mr.  Freeman:  I  should  like  to  offer  in  evidence 
as  Plaintiff's  Exhibit  13  the  deposition  of  Joseph 
C.  Collins,  one  of  the  defendants  here,  taken  in  Los 
Angeles,  California,  on  July  12,  1949. 

The  Court :     It  may  be  received. 

The  Clerk :     No.  13.  [86] 

(The  depositions  referred  to  were  received 
in  evidence  and  marked  as  Plaintiff' 's  Exhi])its 
12  and  13.) 

Mr.  Freeman:  I  understand  that  the  originals 
of  these  depositions  are  already  in  and  I  am  really 
off'ering  my  copies.  I  am  wondering  if  we  might 
su])stitute  and  have  the  two  that  were  filed  in  court 
marked  with  the  exhibit  numbers  so  that  I  will  have 
a  copy. 

Mr.  Huebner :     No  objection  on  our  part. 

The  Court:  If  we  have  got  them  here,  we  will  be 
glad  to  do  that.  I  assume  they  are  here.  There  isn't 
going  to  be  any  argument  in  this  case  about  the  ma- 
terials that  were  used  in  the  fittings,  is  there? 

Mr.  Huebner:  As  far  as  we  are  concerned,  no. 
"We  think  tliat  whatever  material  is  called  for, 
whether  it  is  in  the  prior  art  or  whether  it  is  in  the 
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patent  in  suit  or  whether  it  is  in  these,  doesn't  make 
any  difference  as  far  as  the  patentability  goes.  I 
don't  know  what  Mr.  Freeman  will  say.  [87] 

Mr.  Freeman:  Well,  I  go  along  with  the  state- 
ment that  as  to  whether  the  particular  fitting,  that 
is,  the  body,  the  sleeve,  and  the  nut  are  made  of 
dural  metal,  or  aluminum,  or  iron,  is  of  no  conse- 
quence, paten  twise. 

The  Court:  There  is  no  question  in  this  case 
about  the  legal  capacity  of  the  defendants,  is  there? 
Is  Irvin  Masters  a  corporation  % 

Mr.  Huebner :     Yes,  your  Honor. 

The  Court :     No  question  about  that? 

Mr.  Huebner :     Not  by  either  of  us. 

The  Court:  There  is  no  question  that  Collins  is 
doing  business  under  the  firm  name  of  Collins  En- 
gineering Company? 

Mr.  Huebner :     Not  on  our  side. 

Mr.  Freeman:  There  is  no  question  but  what 
both  are  within  the  jurisdiction  of  this  court. 

Mr.  Huebner:  Yes,  they  are  both  within  the 
jurisdiction. 

Mr.  Freeman:  In  connection  with  the  Masters 
deposition,  we  then  offered  in  evidence  as  Plain- 
tiff's Exhibit  10  a  letter  from  Mr.  Masters  to  the 
purchasing  agent  of  Republic  Aviation  Corporation, 
dated  April  27,  1949,  and  Mr.  Masters  has  a  copy, 
or  his  counsel  had  a  copy  of  the  letter,  and  I  should 
like  to  offer  it  now  as  Plaintiff's  Exhibit  No.  14, 
along  with  the  Masters  deposition. 

Mr.  Huebner:  Will  you  wait  just  a  minute, 
please  ? 
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Mr.  Freeman :     Yes.  [88] 

The  Court:  The  clerk  suggests  that  we  make 
that  12- A,  if  it  is  part  of  the  Masters  deposition. 

Mr.  Freeman :     It  is  part  of  it. 

The  Court :     Make  it  12-A,  instead  of  14. 

Mr.  Huebner:  I  believe  in  the  deposition,  your 
Honor,  that  this  letter  was  only  marked  for  identi- 
fication, and  I  would  object  to  its  introduction  now 
on  the  ground  that  it  is  irrelevant  and  immaterial. 

The  Court:  Supposing  you  have  it  marked  for 
identification. 

Mr.  Freeman:  All  right,  as  Plaintiff's  Exhibit 
12-A. 

The  Court:     For  identification. 

(The    document    referred    to    was    marked 
Plaintiff's  Exhibit  No.  12-A  for  identification.) 

Mr.  Freeman :  I  am  wondering  if  Mr.  Masters 
has  been  able  to  produce  any  of  the  letters,  oi*  any 
of  the  correspondence  that  we  asked  him  to  produce 
at  the  time  of  the  taking  of  our  pre-trial  deposition. 

Mr.  Huebner:  Mr.  Masters  has  gotten  together 
whatever  he  could  find.  Do  you  have  any  specific 
requests '? 

Mr.  Freeman :  They  are  right  in  the  record,  and 
1  was  assured  that  he  would  check  and  they  would 
be  made  available  to  me. 

Mr.  Huebner:  We  will  see  what  we  can  find  in 
our  briefcase,  if  we  may  have  the  court's  indul- 
gence. [89] 

(Slight  delay  in  proceedings.) 

Mr.    Huebner:     Of   the   papers    asked    for,    Mr. 
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Freeman,  we  will  now  produce  for  your  inspection 
all  that  Mr.  Masters  could  locate.  A  letter  from 
Parker  Appliance  to  Irvin  W.  Masters,  dated  No- 
vember 13,  1945.  There  is  an  earlier  letter  from 
Parker  Appliance  Company  to  Mr.  Masters,  dated 
December  3,  1943.  Attached  to  that  is  a  carbon  copy 
of  a  letter  from  Irvin  W.  Masters,  Inc.,  to  the  Army 
Air  Forces,  dated  December  9,  1943.  And  another 
letter  from  Parker  Api)liance  dated  July  19,  1946, 
to  Irvin  W.  Masters,  Inc. 

Mr.  Freeman:  Among  the  letters  that  you  gave 
me  there  seems  to  be  missing,  at  least  the  letter  of 
August  12,  1943,  which  has  to  do  with  a  release  of 
detailed  prints,  addressed  to  Irvin  AV.  Masters, 
3035  Andrita  Street,  Los  Angeles,  California,  atten- 
tion Mr.  George  E.  Blake.  And  if  you  recognize 
that  as  Mr.  Blake's  signature  I  should  like  to  offer 
a  copy  of  that  letter  with  leave  to  substitute  a 
photostat. 

Mr.  Huebner:  This  appears  to  be  a  true  photo- 
static copy  of  an  original. 

Mr.  Freeman:  We  offer  in  evidence  as  Plain- 
tiff's Exhibit  14  a  letter  from  the  Parker  Apj^liance 
Company  to  Irvin  W.  Masters,  dated  August  12, 
1943,  entitled  ''Release  of  Detailed  Prints,"  and 
ask  leave  to  substitute  a  photostat. 

Mr.  Huebner:  No  objection  to  the  photostat, 
your  Honor.  I  would  like  to  request  counsel  to  fur- 
nish us  photostats  of  [90]  any  of  these  letters  he 
puts  in,  because  we  don't  have  them. 

Mr.  Freeman:  Your  request  has  already  been 
made  known  and  you  have  your  copy. 
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Mr.  Hiiebner:  Thank  you.  However,  as  far  as 
the  contents  of  the  letter  is  concerned,  this  goes  not 
to  the  substitution  of  the  copy,  but  to  the  contents, 
I  am  bound  to  object  to  it  on  the  ground  that  it  is 
not  shown  to  be  relevant  or  material. 

The  Court:  Objection  is  overruled.  I  can't  tell 
you  whether  it  is  relevant  or  material  yet. 

Mr.  Freeman :  We  will  connect  ujj,  I  assure  your 
Honor,  the  letter  with  the  prints  involved. 

The  Court:  It  will  go  in  subject  to  a  motion  to 
strike. 

(The  document  previously  marked  Plaintiff's 
Exhibit  No.  14  for  identification  was  received 
in  evidence.) 

Mr.  Freeman:  I  should  like  to  offer  in  evidence 
as  Plaintiff's  Exhibit  15  the  letter  of  Parker  Ap- 
pliance Company,  dated  December  3,  1943,  to  Irvin 
W.  Masters,  which  has  been  furnished  to  me  by  the 
defendant  in  response  to  my  request,  and  ask  leave 
to  substitute  photostats. 

Mr.  Huebner:  No  objection  to  the  photostats 
being  substituted. 

'^I'he  Court :     It  may  be  received. 

(The  document  referred  to  was  received  in 
evidence  and  marked  Plaintiff's  Exhibit  No. 
15.) 

Mr.  Freeman:  I  take  it,  Mr.  Huebner,  we  can 
retain  these  [91]  exhibits,  take  them  out  and  have 
them  photostated,  and  bring  them  back  here  in  the 
morning  ? 

Mr.  Huebner:  I  would  like  if  you  would  do  that, 
if  we  have  the  court's  permission. 
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The  Court :     It  is  all  right. 

Mr.  Freeman :  I  actually  have  a  photostat  of  the 
contents  of  that  letter,  but  it  is  not  on  a  letterhead. 
It  happens  to  be  a  photostat  of  our  carbon  copy 
from  our  own  files.  I  will  make  that  available  now 
just  for  immediate  use  by  the  court  and  the  defend- 
ant, and  will  later  substitute  a  photostat  of  the 
original. 

The  Court:     May  I  break  in  and  ask  a  question? 

Mr.  Freeman:     Yes. 

The  Court :  In  regard  to  your  Exhibit  14,  which 
is  a  letter  to  Irvin  W.  Masters  from  The  Parker 
Appliance  Company,  you  say:  ''In  the  interest  of 
war  effort  these  drawings  are  released  to  you  in 
order  that  you  may  manufacture  the  products  illus- 
trated therein.  It  is  understood  that  the  permission 
herein  given  is  limited  to  the  particular  parts  shown 
on  the  enclosed  drawings. 

"We  consent  to  the  manufacture  by  you  of  the 
items  illustrated  on  the  enclosed  drawings  without 
royalties  subject  to  the  following  arrangements: 

"1.  This  arrangement  is  to  remain  in  effect  for 
the  duration  of  the  present  war  and  is  to  [92]  ter- 
minate upon  cessation  of  hostilities." 

Is  there  going  to  be  any  argument  here  as  to 
whether  or  not  the  war  has  terminated  ? 

Mr.  Huebner :     Yes,  your  Honor. 

Mr.  Freeman:     It  says  "cessation  of  hostilities." 

Mr.  Huebner:  There  has  been  no  final  peace 
treaty. 

The  Court:  "This  arrangement  is  to  remain  in 
effect  for  the  duration  of  the  present  war 


*    *    *yy 
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My  understanding  is  that  the  war  lias  never  offi- 
cially terminated. 

Mr.  Huebner:  That  is  mine,  and  I  intended  to 
argne  that  at  the  close. 

Mr.  FrecMiian :  Even  if  his  position  were  correct 
that  the  war  has  not  ended,  the  permission  then  was 
granted  for  use  in  govermnental  use,  and  not  for 
civilian  use  or  ordinary  commercial  sale  of  these 
devices. 

The  Court :  That  is  not  what  this  letter  says. 
AVe  are  bound  by  the  agreement  that  was  made,  not 
by  a  subsequent  interpretation. 

"We  consent  to  the  manufacture  by  you  of  the 
items  illustrated  *  *  *  subject  to  the  following  ar- 
rangements : 

"This  arrangement  is  to  remain  in  effect  for 
the  duration  of  the  j:)resent  war  and  is  to  ter- 
minate upon  cessation  of  hostilties." 

I  don't  think  there  is  any  question  as  to  what  is 
meant  by  the  duration  of  the  war,  and  I  think  there 
are  a  number  [93]  of  decisions  to  the  effect  that  the 
present  war  has  never  been  terminated.  There  may 
be  some  question  as  to  what  is  meant  by  "cessation 
of  hostilties." 

Mr.  Freeman:  Of  course  there  isn't  any  ques- 
tion and  I  think  we  know  what  we  mean  by  "cessa- 
tion of  hostilities,"  and  we  are  in  that  particular 
situation  at  the  moment. 

The  Court:  I  may  know  what  I  mean,  but  I 
don't  know  what  the  courts  mean. 

Mr.  Freeman:  The  defendant  in  this  case  has 
not  pleaded  that  they  have  a  license.   If  they  want 


168  The  Parke7^  Appliance  Co.,  etc. 

to  come  in  here  and  plead  they  have  a  license,  that 
is  all  right,  too.  They  haven't  pleaded  that.  They 
want  to  be  in  position  to  jump  either  way.  If  they 
want  to  plead  they  have  a  license,  that  is  another 
thing.  They  haven 't  so  pleaded.  [94] 

The  Court:  Well,  if  they  plead  they  have  a  li- 
cense, then  they  are  agreeing  that  you  have  the  au- 
thority and  the  right  to  give  them  a  license. 

Mr.  Freeman:  And  they  are  taking  it  under  our 
patent  and  should  be  estopped  on  the  question  of 
validity.    They  ought  to  get  on  one  way  or 

The  Court:  Isn't  it  the  rule  in  federal  court  that 
you  can  have  as  many  inconsistent  defenses  as  you 
can  dream  of? 

Mr.  Freeman :  Except  the  question  of  estoppel 
arises  in  connection  when  you  are  a  licensee.  Then 
let's  go  one  step  further,  your  Honor.  If  we  get 
into  that  phase  of  contract  law,  then  the  question 
of  consideration  is  the  determining  factor,  and  if 
we  granted  them  a  license  to  operate  during  the  ac- 
tual shooting  war,  as  we  did  there,  then  we  certainly 
have  the  right  to  revoke  that  license,  and  it  was 
revoked  on  December  1,  1945. 

The  Court:  Well,  as  far  as  consideration  is  con- 
cerned, I  think  that  you  set  forth  your  considera- 
tion, ' '  in  the  interest  of  the  war  effort. ' ' 

Of  course,  the  war  isn't  over  with  yet.  We  are 
in  a  so-called  phase  of  the  war.  We  call  it  a  cold 
war.  l)ut  it  seems  to  me  that  the  cold  war  is  harder 
to  get  over  with  than  the  hot  war  was.  But  I  am 
trying  to  determine  the  issues,  if  I  can,  and  this  is 
going  to  be  an  issue,  I  assume,  the  interpretation 
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of  [95]  your  agreement  with  Masters  and  with 
Collins. 

Mr.  Freeman:     We  never  had  any  with  Collins. 

The  Court:     You  didn't  have  any  with  Collins'? 

Mr.  Freeman:  No.  There  was  no  letter  or  per- 
mission given  to  Collins. 

The  Court:  Then  could  I  ask  the  attorney  for 
Mr.  Collins,  are  you  contending  that  Mr.  Collins  has 
any  more  right  or  any  less  right  than  Masters? 
These  cases  were  consolidated  for  trial. 

Mr.  Huebner:     Yes. 

The  Court:  Masters  has  been  given  a  special 
permit,  a  special  license,  a  special  agreement.  Col- 
lins has  kind  of  come  in  the  back  door. 

Mr.  Huebner :  Collins  came  in  apparently  under 
the  general  attitude  of  acquiescence  on  the  part  of 
the  ])laintiff. 

The  Court:  What  I  am  trying  to  find  out  is, 
are  you  now  going  to  contend  that  Collins  is  in  any 
better  position  to  resist  the  plaintiff  than  Masters? 

Mr.  Huebner:  May  I  consult  with  a  gentlem;ni 
here  who  may  know  a  fact  that  is  pertinent? 

The  Court:     Yes. 

(Short  interruption.) 

Mr.  Huebner:  As  well  as  1  can  be  informed  at 
the  moment,  your  Honor,  I  would  agree  with  Mr. 
Freeman  that  Collins  [96]  did  not  receive  a  letter 
of  permission.  Now,  that  might  place  Collins  En- 
gineering in  a  different  defensive  position  than 
Masters.  In  other  words,  Masters  may  be  in  a  posi- 
tion where  he  can  have  those  inconsistent  defenses 
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and  maybe  Collins  can  not.    I  don't  know  at  the 
jnoment. 

The  Court:  Can  we  proceed  along  this  line,  that 
I  can  consider  Masters  and  Collins  as  one  defendant 
imtil  you  point  out  to  me  or  until  you  say  to  me  you 
think  Collins  is  in  a  better  position  than  Masters'? 

Mr.  Huebner :     Or  vice  versa. 

The  Court :     Or  vice  versa  ? 

Mr.  Huebner:  I  should  think  that  would  be 
proper. 

The  Court :  In  other  words,  unless  you  raise  the 
issue,  I  am  going  to  consider  Masters  and  Collins 
as  one  defendant. 

Mr.  Huebner:     Very  well,  your  Honor. 

The  Court:  And  as  the  case  progresses,  if  you 
think  the  evidence  shows  they  are  not  in  the  same 
basket,  then  you  can  let  me  know  and  we  will  sep- 
arate them. 

Mr.  Huebner :     All  right,  your  Honor. 

The  Court:     Excuse  me  for  breaking  in. 

Mr.  Freeman:  I  should  like  to  offer  in  evidence 
as  Plaintiff's  Exliibit  15-A  the  letter  from  Masters, 
Inc.,  to  the  Army  Air  Forces  with  respect  to  the 
prints  referred  to  in  the  letter  of  December  3,  1943, 
in  evidence  [97]  as  Plaintiff's  Exhibit  15. 

The  Court :     It  may  be  received. 

The  Clerk:     15-A. 

(The  document  referred  to  was  received  in 
evidence  and  marked  as  Plaintiff's  Exhibit 
15-A.) 

Mr.  Freeman:     I  should  like  to  offer  in  e^ddence 
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as  Plaiiitiff's  Exhibit  16  the  letter  of  Parker  Ap- 
pliance Company  to  Irvin  W.  Masters,  dated  No- 
vember 13,  1945,  entitled  "Revocation  of  Permis- 
sion Heretofore  Granted  Parker  Patents,"  and  as 
part  of  the  photostat  which  I  am  offering  is  a  re- 
turn receipt  of  the  United  States  Post  Office,  signed 
by  Irvin  W.  Masters,  by  someone  in  his  employ. 

The  Court :     It  may  be  received. 

The  Clerk :     No.  16. 

(The  document  referred  to  was  received  in 
evidence  and  marked  as  Plaintiff's  Exhi})it  16.) 

Mr.  Freeman:  May  I  ask  permission  of  the 
court,  with  the  consent  of  the  defendants,  to  fur- 
nish the  prints  which  are  referred  to  in  these  let- 
ters I  have  just  offered  so  that  the  letters  and  the 
prints  will  be  attached  ? 

Mr.  Huebner :  You  mean  the  prints  of  the  draw- 
ings referred  to  % 

Mr.  Freeman :     Yes. 

Mr.  Huebner:  Oh,  yes.  We  should  like  to  see 
tliem. 

Mr.  Freeman:  Oh,  certainly,  certainly.  I  should 
like  [98]  to  offer  in  evidence. 

The  Court:  Before  you  go  any  further,  I  want 
to  ask  a  question.  I  might  be  able  to  clarify  another 
situation.  The  defendant  in  this  case  is  a  corpora- 
tion. The  permission  was  granted  to  Irvin  W. 
Masters  as  an  individual.  The  revocation  was  to 
Irvin  W.  Masters  as  an  individual.  Are  you  going 
to  laise  any  issue  as  to  the  fact  that  the  defendant 
is  a  corporation  and  the  permission  and  the  revoca- 


172  The  Parlcer  Applimice  Co.,  etc. 

tion  were  directed  to  the  individual,  rather  than  the 
corporation  ? 

Mr.  Hiiebner:  That  catclies  me  a  little  bit  un- 
prepared, your  Honor,  because  I  hadn't  seen  this 
letter  before.  The  letter  in  question  is  one  that  Mr. 
Masters  had  not  located.  I  hadn't  seen  it  and  I 
haven 't  reflected  on  that  possibility. 

The  Court:  May  I  ask  Mr.  Freeman,  is  there 
any  question  in  your  mind  as  to  the  fact  that  this 
permission  and  the  revocation  were  granted  to  the 
individual  or  directed  to  the  individual,  rather  than 
the  corporation? 

Mr.  Freeman:  Certainly  directed  to  the  individ- 
ual, and  if  they  take  the  position  they  have  a  li- 
cense, the  license  is  not  assignable  without  special 
consent. 

The  Court:  I  am  trying  to  find  out  what  the 
issue  is  going  to  be. 

Mr.  Freeman :  That  leaves  the  Masters  Corpora- 
tion as  such  in  exactly  the  same  position  as  Collins. 

Mr.  Huebner:  It  may  or  may  not.  Mr.  Masters 
was  operating  as  an  individual  and  in  about  1942 
turned  it  into  a  corporation,  but  it  was  a  family 
deal.  It  was  merely  a  change  of  the  form  of  doing 
business.  So  I  don't  know  at  the  moment  what  our 
legal  position  will  have  to  be.  It  may  be  that  he  was 
entitled,  that  is,  he  as  a  corporation  was  entitled  to 
succeed  to  whatever  benefits  may  have  been  con- 
ferred upon  him  as  an  individual. 

The  Court:  You  might  contend  the  corporation 
never  did  receive  a  letter  of  revocation,  because  it 
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was  addressed  to  the  individual  and  not  to  the  cor- 
poration. 

Mr.  Huebner:     Yes. 

The  C'uiirt:  But,  on  the  other  hand,  Mr.  Free- 
man may  contend  that  the  corporation  never  did 
have  permission,  that  it  was  Mr.  Masters  himself 
who  had  the  j^ermission. 

Mr.  Huebner:  That  is  something  we  are  going 
to  have  to  think  about  tonight  since  we  have  seen 
this  correspondence,  your  Honor. 

The  Court :  AVell,  it  might  simplify  matters  and 
it  might  not  simplify  matters  if  Masters  as  an  in- 
dividual could  be  considered  the  same  as  Masters, 
the  corporation,  just  the  same  as  Masters  and  Col- 
lins could  be  considered  as  one.  But,  on  the  other 
hand,  Mr.  Freeman  has  stated  now  the  corporation 
does  not  have  a  formal  permission.  Consequently,  if 
they  don't  have  a  formal  permission,  then  they  are 
in  the  same  boat  as  Collins,  because  Collins  is  work- 
ing without  formal  permission.  [100]  You  might 
think  this  matter  over  and  tomorrow,  or  next  week, 
you  might  come  up  with  some  solution.  I  don't 
know.  It  may  affect  this  case  very  vitally. 

Mr.  Huebner:  It  can,  your  Honor.  I  will  think 
about  it. 

The  Court:  Excuse  me  for  breaking  in,  but  as 
the  points  come  up,  I  like  to  try  to  clarify  the  is- 
sues, if  I  can. 

Mr.  Freeman:  I  should  like  to  offer  in  evidence 
as — ■ — 

The  Court:  By  the  way,  did  you  offer  those 
prints  you  were  talking  about  ? 
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Mr.  Freeman:  I  talked  about  them  and  I  want 
to  gather  together  all  the  prints  that  are  referred 
to  in  those  letters,  and  with  Mr.  Huebner's  consent 
and  with  the  court's  consent,  w^e  are  going  to  fasten 
them  on  so  that  they  can  go  in  as  complete  exhibits. 

Mr.  Huebner :  I  assumed  in  due  time  you  would 
add  those. 

Mr.  Freeman:  At  this  time,  I  should  like  to 
offer  in  evidence  as  Plaintiff's  Exhibit  17  the  draw- 
ings or  prints  furnished  to  me  by  (Villins  on  July 
12,  1949,  during  the  taking  of  his  depositions  in 
response  to  my  request  that  he  furnish  to  the  plain- 
tiff the  active  prints  which  he  now  uses  oi-  used  at 
that  particular  time,  shortly  prior  to  1949,  for  the 
making  of  bodies,  mits,  and  sleeves.  These  drawings 
were  [101]  given  to  me  at  the  time  of  the  taking  of 
the  depositions,  and  the  court  reporter  then  initialed 
each  of  the  drawings. 

Mr.  Huebner:  I  just  want  to  see  what  they  are, 
if  I  may. 

Mr.  Freeman :  Surely. 

The  Court:  While  you  are  examining  tliose  doc- 
uments, may  I  suggest  that  if  you  have  got  any 
other  documents,  that  you  ask  him  to  examine  them 
during  the  recess? 

Mr.  Freeman :  These  were  furnished  to  us  by  the 
other  side  and  I  thought  they  would  have  their  own 
copies. 

Mr.  Huebner:  We  probably  have,  your  Honor, 
but  we  didn't  know  for  sure  what  he  was  going  to 
use,  and  there  is  a  bunch  of  them  here  that  have  to 
be  identified  so  we  can  assemble  them  properly. 
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The  Court:  While  you  are  assembling  those, 
we  will  take  our  afternoon  recess.  We  will  now  re- 
cess until  15  minutes  after  3 :00. 

(Recess.)  [102] 

Ml*.  Freeman:  Could  I  get  the  reporter  to  read 
back  just  a  little? 

The  Reporter:     Exhibit  17  is  in  process. 

Mr.  Freeman:  I  offer  as  Plaintiff's  Exhibit  17 
a  booklet  of  prints  furnished  to  the  plaintiff"  by 
the  defendant  Collins,  entitled  '' Collins  Active 
Prints."  These  prints  were  furnished  us  durinj? 
the  pre-trial  dei30sition  of  Collins  on  July  12,  1949. 
They  are  offered  as  Plaintiff' 's  Exhibit  No.  17. 

The  Court:     Admitted  in  evidence. 

(The  document  referred  to  was  received  in 
evidence  and  marked  Plaintiff' 's  Exhibit  No. 
17.) 

Mr.  Freeman:  I  should  like  to  off'er  as  Plain- 
tiff's Exhibit  18  a  group  of  blueprints  furnished 
to  the  plaintiff  by  Irvin  Masters  as  the  active  jjrints 
of  the  defendant  Masters. 

The  Clerk:     No.  18. 

The  Court:     It  may  be  received. 

(The  document  referred  to  was  received  in 
evidence  and  marked  Plaintiff's  Exhibit  No. 
18.) 

Mr.  Freeman:  At  this  time  we  would  like  to 
call  Mr.  Wagner  of  Parker  Appliances  as  a  plain- 
tiff's witness.  [103] 
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CHARLES  H.  WAGNER 

called  as  a  witness  by  and  on  behalf  of  the  plain- 
tiff, having  been  first  dnly  sworn,  was  examined 
and  testified  as  follow^s: 

The  Clerk:    Your  name,  sir? 

The  Witness:     Charles  H.  Wagner,  Jr. 

Direct  Examination 
By  Mr.  Van  Sciver: 

Q.     Mr.  A¥agner,  would  you  state  your  residence  ? 

A.  1295  Hereford  Road,  Cleveland  Heights, 
Ohio. 

Q.  You  are  a  vice  president  of  the  Parker  Ap- 
pliance Compam^,  the  plaintiff  in  this  suit,  and 
owner  of  the  patent  in  suit?  A.     Yes. 

Q.  How  long  have  you  been  employed  by  Parkei- 
Appliance  Company  ? 

A.     Since   January   of   1941. 

Q.  Will  you  state  the  background  and  present 
business  of  the  Parker  Appliance  Company? 

A.  The  Parker  Appliance  Company  was  started 
by  Arthur  L.  Parker  in  1924.  He  began  the  man- 
ufacturing of  fittings,  and  that  has  remained  the 
major  portion  of  our  business  down  through  the 
end  of  the  war  years  until  about  two  years  or  so 
ago.  The  Parker  Appliance  Company  also  makes 
a  line  of  precision  valves.  These  valves  are  used 
in  both  industry  and  in  [104]  the  aircraft  field. 
The  company  also  makes  a  line  of  synthetic  rubber 
X)roducts.  We  have  presently  two  manufacturing 
plants,  one  in  Cleveland  and  one  in  Los  [105]  An- 
a'eles. 
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Q.  Is  one  of  the  large  or  major  parts  of  the 
Parker  Appliance  business  today  the  manufacture 
of  fittings? 

A.  I  would  say  that  it  accounts  for  approxi- 
mately one-third  of  the  business. 

Q.  Does  Parker  Appliance  Company  sell  its  fit- 
tings to  aircraft  companies  in  the  Los  Angeles  area  i 

A.    Yes. 

Q.  Does  the  Parker  Appliance  Company  do  re- 
search and  development  with  respect  to  aircraft 
fittings  ?  A.     Yes. 

Q.     Has  it  done  so  for  some  time? 

A.  I  think  that  the  Parker  Appliance  Company, 
within  my  knowledge,  and  certainly  much  before 
that,  at  least  ever  since  I  have  been  there,  has  car- 
ried on  extensive  development  work  both  in  fittings 
and  valves. 

Q.  Does  the  Parker  Appliance  Company  have 
an  engineering  department  which  works  on  fit- 
tings ? 

A.  Yes,  we  have  quite  a  large  engineering  de- 
partment. 

Q.     Has  that  been  true  for  some  time? 

A.     Yes. 

Mr.  Van  Sciver :     You  may  cross-examine. 

Cross-Examination. 

By  Mr.  Huebner: 

Q.  Who  is  in  charge  of  the  Parker  Appliance 
Company  engmeering?  [106] 
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A.     Mr.  Robert  H.  Davies. 

Q.     Is  he  present  here?  A.     No. 

Q.     Do  you  expect  him  at  this  trial? 

A.     No. 

Q.     Who  is  in  charge  of  research  at  Parker  Ap- 
pliance Company? 

A.     Mr.  Davies,  Mr.  Robeii:  H.  Davies. 

Q.     The  same  Mr.  Davies? 

A.     The  same  Mr.  Davies. 

Q.     Who  will  not  be  present  here?  A.     No. 

Mr.   Hue])ner:     No   further   questions. 

The  Court:     May  I  ask  a  question? 

Mr.  Van  Sciver :     Certainly. 

The  Court:     You  say  you  have  a  plant  here  in 
Los  Angeles? 

The  A¥itness:     Yes,  your  Honor,  we  have. 

The  Court:    Do  you  make  fittings  here  in  Los 
Angeles  ? 

The  Witness:    Yes,  sir. 

The  Court:     That's  all. 

Mr.  Van  Sciver:     Thank  you.  That's  all. 
(Witness   excused.) 

Mr.   Freeman:     Mr.   Wolfram.   [107] 

JOHN  N.  WOLFRAM 

called  as  a  witness  by  and  on  behalf  of  the  plain- 
tiff, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

The  Clerk:     Your  name,  please? 

The  Witness:     John  N.  Wolfram. 
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Direct  Exaniiiiatioii 
By  Mr.  Freeman: 

Q.     Will  you  please  state  your  full  name? 

A.     John   N.  Wolfram. 

Q.     Where   do  you  reside? 

A.     At  1608  Maywood  Road,  South  Euclid,  Ohio. 

Q.     By  whom   are   you   employed? 

A.     The  Parker  Appliance  Company. 

Q.  How  lon.2^  haA'e  you  been  employed  by  that 
company?  A.     Nearly  18  years. 

Q.  AVill  you  just  briefly  testify  w^hat  your  duties 
were  at  the  outset  when  you  w^ent  into  the  employ 
of  the  Parker  Appliance  Company? 

A.  When  I  first  joined  the  Parker  Appliance 
Company  in  1932,  I  started  as  a  draftsman,  work- 
ini^  mostly  on  the  detailins^s  of  fittings  for  produc- 
tion in  the  shop. 

Q.  Has  that  work,  that  is,  your  work  with  fit- 
tini^^s,  continued  on  uj)  to  the  present  time? 

A.  Yes,  it  has,  with  the  possible  exception  of 
the  [108]  last  three  or  four  years. 

Q.  Will  you  tell  us  just  what  you  have  done  or 
wiiat  your  work  consisted  of  in  comiection  with 
fittin.fi^s  ? 

A.  As  I  said,  when  I  first  started  there,  I  did 
routine  enoineering  or  drafting  on  fittings,  makmg 
drawings  for  shop  ])urposes.  I  did  that  only  for 
a  short  time  as  a  regular  full-time  thing,  for  per- 
haps several  months. 

I  then  was  given  work  to  do  on  technical  catalogs. 
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In  connection  with  this,  I  would  gather  technical 
information  on  fittings  and  some  of  the  other  com- 
pany products,  and  write  descriptions  and  prepare 
charts  of  dimensional  data  and  other  technical  in- 
formation, and  prepare  the  illustrations  and  pre- 
pare the  catalog  sheets  for  distri])ution. 

Q.  And  the  technical  drawings  and  technical 
data  that  }'ou  say  you  worked  on  had  to  do  with 
fittings,  correct?  A.     Largely  fittings. 

Q.  Have  you,  in  connection  with  your  work  on 
different  types  of  fittings,  had  anything  to  do  with 
fittings  for  rubber  hose,  metal  tube,  or  lead  pii)e? 

A.     Yes,  I  have. 

Q.  Just  what  are  the  general  problems  that  you 
have  dealt  with  in  connection  with  fittings? 

A.  Well,  as  I  said,  I  had  ])een  working  on  the 
catalog  illustrations  and  the  gathering  of  teclmical 
data  for  catalog  sheets,  and  that  continued  until 
about  1939  or  so,  probably  [109]  1940.  About  that 
time  I  got  into  development  work  and  for  a  time 
I  acted  directly  with  Mr.  Parker  and  the  chief 
engineer  or  the  chief  draftsman  for  the  company, 
and  made  records  and  gathered  data  in  connection 
with  the  fitting  development  programs  that  were 
then  mider  way.  Some  of  this  data  I  forwarded 
to  our  patent  attorneys  and  followed  through  to 
see  that  patent  applications   would  Idc   filed. 

Then  in  about  1943,  the  company  had  expanded 
in  si'ee  consideral^ly  because  of  wartime  produc- 
tion, and  a  new  building  was  built  for  the  i:)urpose 
of  carrying  on  further  development  work. 
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At  that  time  I  was  put  in  charge  of  a  group  to 
do  de^'elopment  work  on  fittings.  It  was  our  duty 
to  analyze  fitting  problems  as  they  were  l)rought 
to  our  attention  by — well,  in  that  period  largely 
by  the  Army  and  the  Navy,  and  to  try  to  solve  their 
prol)lems.  These  fitting  problems  involved  not  oidy 
fittings  for  hard  metal  tubes,  such  as  steel  and 
alimiinum,  hnt  they  also  involved  problems  with 
rubber  hose  fittings. 

This  development  ])rogram,  I  might  add,  con- 
tinued until  the  end  of  the  w^ar,  and  during  that 
period  we  had  i^erhaps  five  or  six  engineers  w^ork- 
ing  on  the  research  problems  under  my  direction 
for  that  full  period  of  time.  Then  after  the  war 
ended  it  tapered  and  the  program  as  it  was  then 
constituted  ended  about  the  middle  of  1946,  at 
w'hich  time  I  got  out  of  active  [110]  development 
w'ork  on  fittings,  and  the  function  was  consoli- 
dated with  the  regular  engineering  department. 

Q.  Does  Parker  Manufacturing  Company  man- 
ufacture what  we  call  a  tAvo-piece  fitting,  or  did 
it  mamifacture  a  two-piece  fitting? 

A.     It  did,  yes. 

Q.  Did  it  manufacture  a  fitting  sometimes  re- 
ferred to  as  an  NAF  two-piece  fitting  ? 

A.  Not  to  my  knowledge  did  they  manufacture 
the  fitting  that  was  officially  known  as  an  NAF 
fitting,  but  we  weve  w^ell  acquainted  wdth  it.  It 
is  ])ossi])le  that  they  may  have  manufactured  a  few 
of  the  components  in  the  Los  Angeles  plant,  but 
as  to  the  actual  manufacturing  of  that  fitting,  I  am 
not  certain. 
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Q.  Do  you  have  a  fitting  here  ilhistrative  of  a 
two-piece  fitting?  K.     Yes,  T  do. 

Q.  Will  you  briefly  explain  and  show  to  the 
court  the  make-uj)  of  a  two-piece  fitting? 

Ml*.  Freeman:  This,  your  Honor,  is  part  of  the 
background  leading  up  to  the  Parker  patent  in 
suit,  and  I  think  it  is  material  and  we  will  shorten 
it  as  much  as  we  possibly  can. 

The  Witness:  I  have  in  my  hand  three  pieces, 
but  one  of  the  pieces  is  a  short  section  of  tube, 
which  is  to  be  [HI]  coupled  by  the  fitting  itself. 
The  fitting  comprises  the  two  pieces  which  we  com- 
monly refer  to  as  the  body  member  and  the  nut 
member. 

The  body  member  has  a  threaded  section  and  a 
beveled  y)ortion  against  w^hich  a  flared  tube  may 
be  clamped.  The  bod}^  also  has  a  wrench-engaging 
portion  and  a  thread  at  the  other  end  to  which  the 
fitting,  or  by  means  of  which  the  fitting  may  be 
mounted  in  an  engine  or  a  cylinder  or  other  device. 

The  nut  is  a  single  piece  and  has  a  thread  for 
engagement  with  the  thread  on  the  body.  The 
mit  on  its  inside  also  has  a  tapered  surface,  which 
is  ada])ted  to  engage  the  outer  face  of  the  flare  on 
the  tube.  The  nut  has  a  bore  through  it  so  that 
it  can  be  inserted  over  the  tube  with  the  inside 
shoulder,  which  I  have  mentioned,  brought  into 
engagement  with  the  flare  on  the  tube.  Then  the 
nut  is  threaded  onto  the  body,  and  in  so  doing  the 
inside  surface  of  the  flare  is  tightly  clamped  against 
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the  beveled  i)ortion  of  the  body  to  establish  a  liquid- 
proof  seal. 

Q.  (By  Mr.  Freeman) :  Is  that  fitting  that  you 
have  just  described  illustrative  of  the  two-piece 
NAF  fitting? 

A.  Yes,  it  is  illustrative  of  the  two-piece,  but 
it  is  not  the  actual  NAF  fitting,  as  the  NAF  fitting 
is  connnonly  understood  to  be. 

Q.  As  of  today,  that  is  an  AN  fitting,  is  that 
correct?  [112]  A.     That  is  correct. 

Q.  Is  it  also  illustrative  of  what  we  generally 
refer  to  as  a  two-piece  fitting,  as  distinguished  from 
a  three-piece  fitting?  A.     That  is  correct. 

Mr.  Freeman:  I  am  going  to  offer  in  evidence 
as  Plaintiff's  Exhibit  19  a  fitting  illustrative  of 
the  NAF  fitting,  sometimes  referred  to  as  a  two- 
Ijiece  fitting. 

The  Court:     It  may  be  received. 

The  Clerk:     No.  19. 

(The  article  referred  to  was  received  in  evi- 
dence and  marked  as  Plaintiff's  Exhibit  No. 
19.) 

Mr.  Freeman:  Likewise,  I  am  going  to  offer 
as  Plaintiff's  Exhibit  20  a  similar  illustrative  fit- 
ting with  a  section  cut  out  so  that  the  mside  may 
he  more  readily  seen. 

The  Court :     It  may  be  received. 

The  Clerk:     No.  20. 

(The  article  referred  to  was  received  in  evi- 
dence and  marked  as  Plaintiff's  Exhibit  No. 
20.) 
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Mr.  Freeman:  You  might  point  out  to  the  court 
the  three  parts,  that  is,  the  tube,  the  body,  and  the 
other  meml)ei',  as  shown  in  section. 

The  Witness:  This  is  a  completely  assembled 
fitting  with  the  tube  in  place  and  with  the  flare  on 
the  tube.  The  point  at  which  I  have  my  pencil 
now  is  clamped  between  the  [113]  external  beveled 
surface  of  the  body  and  the  internal  beveled  sur- 
face of  the  nut.  Tlie  clamping  is  brought  about 
by  the  threaded  engagement  at  this  point  between 
the  nut  and  the  body  member. 

Q.  I  am  going  to  hand  you  a  fitting  and  will 
ask  you  to  state  just  what  it  is. 

A.  The  fitting  I  now  have  in  my  hand  is  a  two- 
piece  fitting  of  a  somewhat  different  type  than 
the  NAF  which  we  have  been  discussing.  This 
fitting  differs  from  the  NAF  type  in  that  the  body 
has  a  female  thread  and  the  nut  has  an  external 
thread.  The  body  itself  has  a  recessed  portion 
below  the  thread  with  a  conical  or  beveled  surface 
on  it  against  which  the  inner  face  of  the  flare  is 
clamped  by  the  nut. 

Q.  I  am  going  to  hand  you  another  fitting  simi- 
lar to  the  one  you  have  in  your  hand,  which  we 
will  oifer  as  Plaintiff's  Exhibit  21,  and  will  ask 
you 

The  Clerk:     Are  you  offering  that? 

Mr.  Freeman:     I  am  oft'ering  it. 

The  Court:     Exhibit  21  may  be  received. 

The  Clerk:     No.  21. 

(The  article  referred  to  was  received  in  evi- 
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dence  and  marked  as  Plaintiff's  Exhibit  No. 
21.) 

Q.     (By  Mr.   Freeman) :     which  includes   a 

cut-away  section  and  corresponds  to  Plaintiff's  Ex- 
hibit 21 [114] 

The  Clerk:     That  is  22. 

The  Court:     It  may  be  received. 

The    Clerk:     No.   22. 

(The  article  referred  to  was  received  in  evi- 
dence and  marked  Plaintiff's  Exhibit  No.  22.) 

Q.  (JJy  Mr.  Freeman) :  I  am  going-  to  hand 
you  a  fitting,  which  includes  a  small  piece  of  tubing 
therein  in  its  entirety,  and  another  one  with  a  sec- 
tion cut  out,  and  will  ask  you  to  explain  both  of 
these  and  what  they  show. 

A.  These  are  two  samples  of  the  same  fitting, 
one  being  cut  away  and  the  other  not  being  cut 
away.  The  fitting  is  what  has  been  known  as  the 
Parker  triple  ty])e  fitting.  It  is  a  three-piece  fit- 
ting. This  fitting  has  also  been  known  as  the  Air 
Corps  811  fitting,  it  having  been  the  standard  or 
adopted  as  the  standard  by  the  Army  Air  Corps 
for  use  in  aircraft. 

Q.     Adopted  prior  to  1940,  correct? 

A.  That  is  correct.  I  believe  that  this  fitting 
was  officially  approved  as  the  standard  by  the  Air 
Corps  some  time  in  1935. 

Mr.  Freeman:  I  should  like  to  offer  the  fitting, 
that  is  Parker's  No.  811,  size  6,  which  is  in  its  en- 
tirety, or  not  cut  away,  as  Plaintiff's  Exhibit  23. 

The  Court:     It  may  ])e  received. 
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The  Clerk:     Xo.  23.  [115] 

(The  ai'ticle  referred  to  was  received  in  evi- 
dence and  marked  Plaintiff's  Exhibit  No.  23.) 

Mr.  Freeman:  And  a  similar  fitting  with  a  sec- 
tion cut  out  for  illustrative  purposes  as  Plaintiff's 
Exhibit  No.   24. 

The  Court:     It  may  be  received. 

The  Clerk:     No.  24. 

(The  article  referred  to  was  received  in  evi- 
dence and  marked  Plaintiff's  Exhibit  No.  24.) 

Q.  (By  Mr.  Freeman) :  Now,  will  you  turn  to 
the  Parker  patent  in  suit,  patent  No.  2,212,183, 
Plaintiff's  Exhibit  No.  1,  and  briefly  describe  the 
various  parts,  its  make-up,  and  what  the  patentee 
said  with  respect  to  the  various  parts  of  the  fitting? 

A.  In  the  drawing  of  the  patent,  Fig.  1,  is  an 
illustration  of  a  complete  cross-section  view^  of  the 
fitting  with  a  section  of  tube  clamped  in  place. 

Fig.  2  is  a  partial  section  view  showing  the  parts 
in  their  loose  assembly,  or  what  we  might  say 
finger  tight  position;  that  is,  this  is  the  position 
that  the  parts  are  in  when  they  are  just  brought 
up  snug  and  no  appreciable  pressure  has  been  ap- 
plied to  the  nut  by  a  wrench. 

Fig.  3  is  a  cross-section  view  similar  to  Fig.  2, 
which  shows  the  parts  in  their  relationship  after 
wrench  pressure  has  been  applied  to  make  the  joint 
tight.    [116] 

Q.     Just  what  do  you  mean  by  finger  tight? 

A.     I  mean  that  is  the  position  of  the  parts  as 
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assumed  when  the  parts  arc^  threaded  togetlier  with 
the  fingers  and  just  brought  up  snug  so  that  there 
is  no  play,  all  the  play  is  taken  up,  that  is  the  nut 
is  threaded  onto  the  ])ody  and  threaded  on  far 
enough  so  that  the  nut  will  engage  the  sleeve  at  the 
shoulders  of  the  respective  parts,  so  that  the  sleeve 
will  be  forced  against  the  outside  surface  of  the 
flare  on  the  tube  and  the  flare  brought  against  the 
])eveled  surface  on  the  body.  Jiut  it  is  the  position 
to  which  they  are  just  Ijrought  without  any  jjres- 
sure  being  applied  which  would  distort  or  put  any 
of  the  parts  imder  stress. 

Q.  Does  Fig.  3  illustrate  the  position  of  the 
parts  when  you  have  moved  the  imt  l^eyond  what 
we  might  call  the  finger  tight  jjosition  by  using  a 
wrench  for  fastening  the  parts  together? 

A.  That  is  correct.  And  the  position  of  Fig.  2, 
that  is,  the  finger  tight  position,  we  could  not  very 
well  expect  the  fitting  to  stay  closed  or  to  seal  the 
tubing  against  leakage.  It  is  necessary  to  stress 
the  parts  somewhat  by  applying  additional  pressure 
01-  by  applying  pressure  with  a  wi'ench.  When  this 
is  done  the  parts  are  stressed  and  the  sleeve,  in 
]jarticular,  is  caused  to  expand  somewhat.  This 
is  necessary  so  that  a  liquid  tight  seal  will  be  made. 

Q.  Now,  turning  to  the  specification,  and  par- 
ticularly [117]  the  first  paragraph  of  the  patent, 
what  does  the  patentee  there  state  with  respect  to 
the  subject  matter  of  his  present  invention  or  the 
])atent? 

A.     It  is  stated  in  this  first  paragraph  that  the 
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present  invention  relates  to  improvements  in  tube 
couplings,  and  particularly  to  improvements  in  cou- 
plings such  as  tyijified  in  the  prior  Parker  patents 
1,893,442  and  1,977,240. 

Q.  Can  you  point  out  among  the  exhibits  that 
have  already  been  o:ffered  a  fitting  typifying  or  ex- 
emplifying Parker  Patent  1,893,442? 

A.     Yes,  I  can. 

Q.  Will  you  come  down  and  i)ick  out  the  one 
you  want? 

The  Court:     May  I  ask  a  question? 

Mr.  Freeman:     Yes. 

The  Court:  Is  there  any  contention  here  that 
you  have  a  patent  upon  the  flared  end  of  the  tube? 

Mr.  Freeman:  Ko,  no.  The  patent  is  directed 
to  the  fitting. 

The  Court :     There  is  no  question  about  the  flare  ? 

Mr.   Freeman :     No. 

The  Court:  Do  you  contend  that  you  have  a 
patent  uj^on  the  way  the  body  is  beveled  so  as  to. 
fit  into  the  flared  end  of  the  tube? 

Mr.  Freeman:  That  is  one  part  of  the  iDatent, 
that  is  one  component  or  one  portion  of  the  claim. 
In  other  words,  [118]  the  x^atent  is  defined,  the 
structure  covered  by  the  patent  is  defined  in  each 
one  of  these  three  claims.  Just  as  Mr.  Huebner 
said  earlier  in  his  opening  statement,  each  claim 
has  to  l)e  measured  by  itself. 

The  Court:  Didn't  I  understand — wasn't  there 
n  sti]>uh\tion,  in  fact,  a])out  two  former  patents  of 
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Parker?    You  are  not  claiming-  anything  under  the 

former  patents? 

Mr.  Freeman:     No. 

The  Court:  But  didn't  they  use  the  same  bevel 
here  upon  the  body  i 

Mr.  Freeman:  They  used  a  cone-shaped  sur- 
face, that  is  correct,  and  1  am  just  getting  into 
that  second  patent,  because  I  want  to  show  your 
Honor  wherein  this  patent  dili'ered  from  it,  and 
that  is  \vhy  I  purposely  included  a  fitting  made 
in  accordance  with  the  earlier  ])atent,  and  w^e  will 
show  wherein  the  fittings  that  \\q  now  charge  to 
infringe  differ  from  the  earlier  patent  1,893,442, 
and  differ  from  the  earlier  fittings  manufactured 
by  the  Parker  Api^liance  Company. 

The  Court:  Well,  in  the  former  ])atent  they 
used  this  beveled  cone? 

Mr.  Freeman:  That  is  correct,  that  one  j^ortion, 
that  is  correct.  They  also  had  a  ))ody  member  in 
the  former  patent. 

The  Court:  Is  this  beveled  cone  in  the  i^ublic 
domain  ? 

Mr.  Freeman:  Yes,  I  would  say — I  mean  as  long 
as  you  do  not  use  it  m  the  combination  with  the 
sleeve,  having  the  [119]  sleeve  angle  and  all  the 
rest  of  it,  yes.  It  is  very  much  as  I  have  said, 
every  word  of  Lincoln's  Gettysburg  speech  is  within 
the  ])u])lic  domain,  yet  it  took  Lincoln  to  jDut  those 
Avords  together  to  make  a  great  speech. 

The  Court:  So  if  I  understand  correctly,  the 
l)eveled  flare,  and  the  bevel  u])on  the  l^ody,  that  is 
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where  the  tube  and  the  coupling  come  together,  is 

in   the  public   domam? 

Mr.  Freeman:     I  would  say  yes  to  that. 

The   Court:     Excuse   me   for   l^reaking   in, 

Mr.  Huebner:  Your  Honor,  before  that  ques- 
tion is  answered,  may  I  suggest  that  a  proper 
foundation  should  be  laid  by  the  introduction  of 
these  patents?  [120] 

The  Court:  x\re  you  talking  about  the  answer 
from  the  attorney  or  the  answer  from  the  witness? 

Mr.  Huebner:  I  think  there  is  a  question  the 
witness  hasn't  answered,  and  he  has  been  asked 
to  pick  out  a  fitting  which  corresponds  to  a  patent 
which  is  not  yet  in  evidence.  I  am  only  suggesting 
that  there  should  be  continuity. 

The  Court:  My  understanding  was  that  he  was 
to  pick  out  a  fitting  that  was  in  e\4dence. 

Mr.  Freeman:  That  was  in  evidence,  and  he 
picked   one   out   that   was   in   evidence. 

Mr.  Huebner:  There  is  no  patent  in  evidence 
that  you  are  talking  about.  You  are  telling  him 
to  pick  one  out  that  corresponds  to  patent  1,893,442, 
and  there  is  no  such  patent  in  evidence.  So  why 
doesn't  he,  to  lay  a  foundation,  put  the  patent  in 
evidence.  Otherwise,  it  is  objectionable  on  the 
ground  there  is  no  foundation  laid. 

Mr.  Freeman:  I  think  we  can  only  do  one  thing 
at  a  time,  and  I  asked  him  to  pick  up  a  physical 
device  which  is  already  in  evidence,  and  pick  it  out 
as  to  the  particular  patent  that  is  referred  to  in 
the  patent  in  suit.     I  will  at  this  time,  in  order  to 
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save  any  controversy,  offer  in  evidence  as  Plaintiff's 
Exhibit  No.  25,  a  copy  of  Parker  patent  No.  1,893,- 
442,  dated  January  3,  1933.  I  am  going  to  hand 
your  Honor  an  extra  copy  which  has  been  marked 
"Court's  Copy,"  \Yhich  may  be  used  as  a  work 
copy.  [121] 

The  Court :     That  will  be  received  in  evidence. 

(The  document  referred  to  w-as  marked 
Plaintiff' 's  Exhibit  No.  25,  and  w^as  received 
in  evidence.) 

Q.  (By  Mr.  Freeman)  :  Now,  for  the  purpose 
of  the  record  will  you  tell  me  which  exhibits  you 
picked  up  when  I  asked  you  to  pick  u])  a  physical 
device  corresponding  to  Parker  patent  1,893,442.^ 

A.     I  picked  up  Plaintiff's  Exhibit  No.  23  and  24. 

Mr.  Freeman :  At  this  time  I  should  lik^  to  offer 
in  evidence  as  Plaintiff's  Exhibit  No.  26  a  copy  of 
patent  No.  1,977,240,  which  is  likewise  referred 
to  in  the  first  paragraph  of  Plaintiff's  Exhibit  1, 
the  patent  in  suit.  No.  2,212,183. 

The  Court:     It  will  be  received. 

(The  dociunent  referred  to  w^as  marked 
Plaintiff's  Exhibit  No.  26,  and  was  received 
in  evidence.) 

Q.  (By  Mr.  Freeman) :  It  is  correct,  is  it  not, 
that  the  Parker  Appliance  Company  manufactured 
and  commercially  sold  fittings  corresponding  to  the 
physical  specimen  here.  Plaintiff's  Exhibit  23? 

A.     That  is  correct. 

Q.     Now,  will  you  proceed  with  the  further  de- 
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scription  or  what  the  patentee  says  constitutes  his 
invention  over  and  above,  or  the  improvement  that 
he  made  over  Plaintiff's  Exhibits  25  and  26,  which 
are  the  Parker  patents  1,893,442  and  [122]  1,977,- 
240,  respectively  ? 

A.  In  paragraph  2  oi'  the  patent  2,212,183  it  is 
stated  that  it  is  an  o1)ject  of  the  invention  to  pro- 
vide a  tube  coupling  wherein  the  coupling  members 
are  so  constructed  and  dimensioned  that  the  dared 
end  of  the  tube  is  firmly  contacted  with  throughout 
the  greater  portion  of  the  flared  end  so  as  to  ]^rovide 
a  tight  and  efficient  seal. 

This  paragraph  indicates  that  the  flare  is  clamped 
between  the  seats  throughout  the  greater  poi'tion 
of  the  flare  itself. 

In  paragraph  3  of  the  jjatent,  ])eginning  at  line 
14,  it  is  stated  that  it  is  a  further  object  of  the  in- 
vention to  provide  a  tul^e  coupling  of  the  above 
type  wherein  the  outer  clamping  member  engag- 
ing the  flared  end  of  the  tube  is  so  dimensioned 
and  shaped  that  contact  is  first  made  at  the  free 
end  of  the  clamping  mem])er  whereb}^  the  clamping 
member  is  caused  to  exjoand,  thus  Ijringing  the  en- 
tire clamping  surface  into  intimate  contact  with 
the  outer  surface  of  the  flared  end  of  the  tube  with 
a  i-esulting  tight  and  efficient  seal. 

Q.  Now,  will  you  point  out  just  what  is  meant 
by  the  free  end  of  the  clamping  member? 

A.  The  clamping  member  which  is  referred  to 
in  this  paragraph  or  object  is  the  sleeve  portion 
wliich  is  designated  as  17  in  the  drawing.    And  the 
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free  end  of  the  sleeve  is  the  [123]  lower  end  of  the 
sleeve  as  viewed  in  Figure  1  or  in  Figure  2,  the 
free  end  of  the  sleeve  is  designated  by  the  numeral 
19,  and  this  paragraph  indicates  that  this  particu- 
lar end  of  the  sleeve  first  engages  the  outer  sur- 
face of  the  fiare. 

Q.  Is  that  illustrated  in  Figure  2  of  the  patent 
drawings  ? 

A.  That  is  illustrated  in  Figure  2.  It  will  be 
noted  that  tlie  poi*tion  of  the  sleeve  adjacent  the 
point  indicated  l)y  the  lead  line  from  the  numeral 
19  is  in  contact  with  the  flare  of  the  tube,  but  that 
tlie  point  18  of  the  sleeve,  which  is  back  a  distance 
from  the  point  19,  is  out  of  contact  with  the  outer 
face  of  the  flare. 

Q.  In  other  words,  there  is  a  small  amount  or 
an  open  space  between  the  lead  lines  for  the  refer- 
ence numerals  18  and  11  in  Figure  2,  is  that  correct? 

A.     That  is  correct. 

Q.  So  that  the  lower  end  or  the  nose  end  19  of 
the  sleeve  first  engages  the  outer  end  of  the  flare, 
is  that  correct?  A.     That  is  correct. 

Mr.  Freeman:  It  is  4:00  o'clock,  your  Honor, 
and  I  am  just  about  ready  to  get  on  to  another 
subject. 

The  Court:  If  you  can  stop  here,  we  will  con- 
clude for  the  afternoon. 

Mr.  Freeman:     We  can  very  conveniently.  [124] 

The  Court:  All  right.  We  will  declare  a  recess 
now  until  10:00  o'clock  in  the  morning. 

(Whereupon,  at  4:00  o'clock  p.m.  Wednes- 
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day,  June  14,  1950,  an  adjournment  was  taken 
until  10:00  o'clock  a.m.,  Thursday,  June  15, 
1950.)  [125] 

June  15,  1950—10:00  A.M. 

The  Court:     You  may  proceed. 
Mr.    Freeman:     Mr.    Wolfram,    will    you   please 
take  the  stand. 

JOHN  H.   WOLFRAM 

the  witness  on  the  stand  at  the  time  of  adjourn- 
ment, l)eing  heretofore  duh'  sworn,  resumed  the 
stand  and  testified  further  as  follows: 

Mr.  Freeman:  1  return  to  you,  Mr.  Huebner, 
the  original  of  Exhibits  15  and  15-xV,  furnishing  you 
with  a  photostat  of  each  and  filing  with  the  clerk  a 
photostat  of  each  that  shall  be  the  exhibits  in  this 
case. 

Direct  Examination 

By  Mr.  Freeman: 

Q.  Yesterday  at  the  close  you  referred  to  Fig. 
2  of  the  Parker  patent.  Plaintiff's  Exhibit  1,  and 
mentioned  the  open  space  betw^een  the  inner  side  of 
the  angle  or  inclined  surface  of  the  sleeve  and  the 
outerside  or  inclined  side  of  the  flare  itself;  that  is 
correct,  is  it  not  ?  A.     That  is  correct. 

Q.  Now,  will  you  tell  us  briefly  just  what  hap- 
pens, that  is,  initially,  where  the  sleeve  engages  the 
flare,    and    then    what    takes    place    as    the    sle<^ve 
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through    the    cooperation    of    the    nut    is    [127] 

tightened  ? 

A.  Fig.  2,  as  we  mentioned,  shows  the  parts  in 
what  we  have  called  the  finger  tight  or  loose  as- 
sembly position.  On  page  1,  colunni  2,  of  the  de- 
scription, beginning  with  line  31,  it  is  stated:  ^'It 
will  be  observed  by  reference  to  the  dotted  line  ex- 
tension c  in  Fig.  2  of  the  drawing  that  the  flared 
surface  18  is  formed  so  as  to  norma] !}•  l)ear  more 
acute  angular  relation  to  the  coupling  axis  than 
does  the  flared  tube  end  outer  surface  11  which  it 
is  adaj)ted  to  engage  in  clamping  relation." 

This  greater  angular  relationship  that  this  speci- 
fication describes  results  in  that  space  between  the 
inside  surface  of  the  tapered  part  of  the  sleeve  and 
the  outer  surface  of  the  flare  at  the  heel  of  the 
flare  or  that  ]:)art  of  the  flare  that  is  farthest  from 
the  extreme  end  of  the  flare.  This  angular  relation- 
ship is  a  differential  angle,  the  differential  angle 
])eing  the  angle  bomided  by  the  lines  b  and  c  in  Fig.  2. 

Q.  That  is,  those  lines  are  continuations  of  the 
angle  formed  by  the  inner  surface  of  the  sleeve  and 
the  outer  surface  of  the  flare,  is  that  correct? 

A.  That  is  correct.  And  because  of  this  differen- 
tial angle  or  the  difference  in  the  angles  between 
the  sleeve  and  the  tube  flare,  the  sleeve  itself  is 
caused  to  initially  come  in  contact  with  the  flare  at 
a  point  near  the  lower  end  of  the  sleeve  as  viewed 
in  Fig.  2  or  adjacent  the  point  indicated  by  [128] 
the  numeral  19.  We  have  also  referred  to  this,  I 
believe,  as  toe  contact,  "toe"  meaning  the  extreme 
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bottom  end  of  the  sleeve  as  viewed  in  Fig\  2.  [129] 

Q.  Now,  will  you  proceed  further  with  your  ex- 
planation of  the  Parker  patent? 

The  Court :     May  I  interrupt  and  ask  a  question  ? 

Mr.  Freeman:     Yes. 

'I'he  Court :  On  your  Fig.  2,  between  the  toe  and 
the  upper  part  of  the  line,  which  I  would  say  would 
be  the  heel,  there  appears  to  be  a  white  space  which 
indicates  there  is  a  sliglit  opening. 

Mr.  Freeman:  That  is  correct.  Were  you  di- 
recting your  attention  to  me  or  the  witness  % 

The  Court:     No,  I  am  addressing  him. 

Mr.  Freeman:     I  am  sorry. 

The  Court:  What  is  the  advantage  of  that  open 
space?   What  does  it  do? 

The  Witness:  That  is  one  of  the  distinguishing 
features  of  this  patent.  I  think  that  we  are  pre- 
pared to  bring  out  a  numl)er  of  advantages  for  that 
feature,  your  Honor. 

The  Court:  Am  I  anticipating?  There  is  a  rea- 
son for  that  vacancy  there,  is  there,  that  opening? 

The  Witness:     Yes,  your  Honor,  there  is. 

The  Court:  Well,  maybe  I  am  getting  ahead  of 
the  story. 

Q.  (J3y  Mr.  Freeman)  :  I  suggest,  as  long  as 
the  court  asks  that,  although  it  does  follow  along 
in  our  presentation,  that  you  point  out  quickly 
what  you  mean  by  toe  contact,  which  [130]  is 
brought  about  by  that  open  space  which  the  court 
referred  to,  and  then  the  advantages  of  that  open 
space  and  what  happened?    Just  go  ahead  briefly 
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and  wlien  we  cunie  to  it  again  we  will  endeavor  to 

shorten  it  up. 

The  Court:  It  seems  to  me  there  is  not  only  toe 
contact,  but  there  is  heel  contact,  that  is,  contact  at 
the  ui)i)er  end,  leaA^ng  a  little  vacant  space  in  thaw 
between  the  bottom  and  the  top. 

The  AVitness:  I  don't  believe,  your  Honor,  that 
there  is  contact  at  the  upper  end  in  the  initial  posi- 
tion iUustrated  in  Fig.  2,  since  the  flare  is  formed 
on  a  straight  line,  so  to  speak,  along  that  line,  small 
letter  b,  and  the  inside  surface  of  the  sleeve  is 
formed  on  a  straight  line,  corresponding  to  line  c. 
They  do  contact  at  the  toe  end  and  then  diverge 
fi'om  there  on,  so  that  there  is  no  contact  at  the 
heel  end. 

Q.  (By  Mr.  Freeman)  :  I  think  the  court  is 
referring  to  the  contact  with  respect  to  the  vertical 
wall  of  the  sleeve  and  the  vertical  wall  of  the  tube 
as  distinguished  from  the  inclined  wall  of  the 
sleeve  and  the  inclined  vvall  of  the  flare.  Would 
you  explain  that? 

A.  That  contact — it  appears  to  be  contact  in  the 
drawing  and  it  may  or  may  not  be.  The  sleeve  is 
formed  with  an  inside  diameter  so  as  to  be  a  sli]) 
flt  over  the  tube  itself  and,  of  course,  it  would  be 
desirable  to  have  a  condition  [131]  where  the  sleeve 
would  be  just  in  contact  with  the  tube  along  that 
vertical  w^all,  but  with  ordinary  manufacturing 
practices,  you  usually  end  up  with  perhaps  two  or 
three  thousandths  of  an  inch  clearance,  which  is  so 
small  a  clearance  that  it  cannot  be  very  well  shown 
on  a  drawing  of  this  kind. 
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Q.  Will  you  now  proceed  to  explain  to  the  court 
the  advantage  or  the  feature  of  the  Parker  patent 
with  respect  to  what  you  have  referred  to  as  a  dif- 
ferential angle? 

A.  We  have  just  been  talking  al)out  the  differ- 
ential angle  and  the  resulting  toe  contact  at  the 
point  19.  It  is  the  latter  that  we  are  more  interested 
in.  The  toe  contact  or  the  initial  contact  at  the  toe 
results  in  several  advantages  that  are  brought  about 
when  the  coupling  is  tightened.  One  of  the  advan- 
tages is  that  it  permits  the  sleeve  head  to  expand 
during  the  clamx)ing  action  and  as  it  expands,  it 
swings  out  or  ])ivots  somewhat,  and  thus  as  is 
pivots,  the  surface  18  of  the  sleeve  turns  with  the 
sleeve  head,  so  to  speak,  and  eventually  comes  into 
contact  with  the  flare. 

Q.     That  is  the  full  area  contact  at  that  time'? 

A.     That  is  correct. 

Q.  And  is  that  as  illustrated  in  Fig.  3  of  the 
drawing?  A.     That  is  correct. 

Q.     Now,  proceed. 

A.  Another  advantage  of  the  initial  toe  contact 
is  [132]  that  it  aifords  an  approach  to  a  line  tyjje 
seal,  that  is,  most  of  the  clamping  pressure  applied 
by  the  nut  to  the  sleeve  is  transmitted  to  the  flare 
at  a  line  about  the  circumference,  or  if  we  con- 
sider one  cutting  plane  through  the  fitting,  it  is 
concentrated  at  a  single  point  in  that  cutting  plane. 
Since  it  is  applied  to  only  a  point,  the  unit  pressure 
which  will  be  applied  will  be  very  great.  If  the 
sleeve  is  initially  in  contact  with  the  entire  surface 
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of  the  flare,  as  ilhistrated  in  Fig.  3,  if  ijressure  is 
then  a])])lied  to  the  sleeve,  all  of  the  pressure  is  dis- 
tributed equally  along  the  entire  area  of  the  flare, 
and  the  nnit  pressure  will  not  be  as  great,  and  it  is 
really  unit  pressure  that  we  are  trying  to  obtain  in 
order  to  obtain  a  tight  and  efficient  seal.  [133] 

Q.  Will  you  proceed  now  with  the  further  ex- 
planation of  the  patent? 

A.  We  were  discussing  the  second  object  of  the 
specification,  beginning  with  line  14,  where  we 
closed  yesterday.  I  believe  1  pointed  out  at  that 
time  that  this  paragraph  indicates  that  it  is  an  ob- 
ject of  the  invention  to  so  shaj^e  and  dimension  the 
parts  so  that  we  will  obtain  this  initial  contact  at 
the  free  or  lower  end  of  the  sleeve,  and  obtain  the 
toe  contact,  as  we  call  it.  This  permits  the  sleeve 
head  to  expand,  and  as  it  expands,  it  swings  or 
pivots  and  brings  about  area  contact  between  the 
sleeve  and  the  flare. 

The  third  object  which  is  stated  in  the  patent  is 
indicated  beginning  with  line  24  of  colmnn  1  of  the 
specification  and  it  states  that  it  is  an  object: 

"to  provide  a  coupling  of  the  above  type 
wherein  the  clamping  member  engaging  the 
outer  surface  of  the  flared  end  of  the  tube  con- 
sists of  an  inner  and  an  outer  sleeve,  and 
wherein  the  clamping  end  of  the  inner  sleeve 
which  contacts  with  the  flared  end  of  the  tube 
is  so  shaped  as  to  be  free  from  radial  contact 
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with  the  outer  sleeve  when  the  coupling  mem- 
bers are  in  firm  gripping  contact  with  said 
flared  end  of  the  tube.'' 

The  specification  here  refers  to  iimer  and  outer 
sleeves,  [134]  and  it  says  that  the  clamping  mem- 
ber is  formed  of  the  inner  and  outer  sleeve. 

Q.  Will  you  tell  us  just  what  two  parts  those 
are,  and  perhaps  point  them  out  on  some  of  the 
physical  exhibits  here? 

A.  The  outer  sleeve  referred  to  in  the  specifica- 
tion is  actually  the  nut  12  as  shown  in  Fig.  1,  and 
the  inner  sleeve  is  the  part  which  we  have  been 
merely  calling  "sleeve,"  and  which  is  indicated  at 
17  in  Fig.  1. 

Mr.  Freeman:  Does  your  Honor  have  that 
physical  device  that  illustrates  it? 

The  Court:     Yes. 

Q.  (By  ^Ir.  Freeman)  :  Will  you  proceed  fur- 
ther, please? 

A.  According  to  this  object,  it  is  stated  that  the 
clamping  end  of  the  inner  sleeve,  meaning  the 
lower  or  toe  end  19,  is  so  shajied  as  to  be  free  from 
radial  contact  with  the  outer  sleeve,  which  is  the 
nut  12.  Thus,  in  Fig.  2,  it  is  clearly  shown  that 
there  is  a  space  between  the  outer  diameter  of  the 
lower  end  of  the  sleeve  adjacent  the  point  19  and 
the  opposing  wall  of  the  nut. 

The  object  further  states  that  the  parts  are  so 
shaped  that  these  parts,  that  is,  the  outer  wall  of  the 
sleeve  and  the  inner  wall  of  the  nut  at  the  lower 
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end  of  the  sleeve,  are  out  of  contact  when  the  coup- 
ling members  are  in  firm  gripping  [135]  contact 
with  the  flared  end  of  the  tu])e.  Which  means  after 
the  parts  have  been  made  up  wrench  tight.  jVnd 
you  will  note  that  in  Fig.  3  the  si)aee  at  the  lower 
end  of  the  sleeve  is  still  present,  but  it  is  illustrated 
as  being  somewhat  smaller  than  in  Fig.  2.  This  in- 
dicates that  the  sleeve  head  has  expanded  but  it  has 
not  expanded  enough  to  go  out  into  radial  contact 
\vith  the  inner  wall  of  the  nut. 

Q.  When  you  have  that  expansion  that  you  have 
just  refei'red  to  and  take  uj)  the  space  or  a  portion 
of  the  space  between  the  outer  w^all  of  the  sleeve  and 
th  inner  w^all  of  the  nut,  you  then  have  absorbed  or 
lose  the  sjDace  that  has  been  referred  to  as  the  dif- 
ferential angle  shown  in  Fig.  2  between  the  refer- 
ence numbers  11  and  18,  is  that  correct? 

A.     That  is  correct. 

Q.  And  you  then  have  full  area  contact  betw^een 
the  imier  wall  or  the  inclined  wall  of  the  sleeve  and 
the  outer  wall  of  the  flare,  is  that  correct? 

A.     That  is  correct. 

Q.     Now,  proceed  further  with  your  explanation. 

A.  Near  the  bottom  of  column  1  of  the  specifica- 
tion, beginning  with  line  51,  it  is  stated  that: 

"The  tube  to  be  clamped  is  indicated  at  8, 
and  this  tube  is  flared  at  its  end,  by  a  suitable 
flaring  tool,  as  indicated  at  9." 

9  being  the  flared  end  of  the  tube.  [136] 

"Any  suitable  flaring  tool  may  be   used  to 
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give  to  the  inner  surface  10  of  the  flared  end 
of  the  tube  an  angular  positioning,  substan- 
tially the  same  as  the  angle  of  the  seat  7  against 
which  it  is  to  be  clamped." 

The  seat  7  being  the  beveled  surface  on  the  body 
member  5. 

Q.  I  am  wondering  at  this  time  if  you  would 
refer  to  a  physical  specimen  of  the  tube  that  I  hand 
you,  which  we  will  mark  for  identification  Plain- 
tiff's Exhibit  27.  I  will  ask  you  to  just  point  out, 
using  both  ends,  as  to  what  you  mean  by  a  tube  with 
a  flare.   Tell  us  how  it  is  formed. 

A.  Your  Honor,  this  is  just  a  short  section  of 
tubing  and,  of  course,  the  tubing  length  is  cut  to  fit 
the  particular  installation.  Initially  the  tube  has 
plain  ends  as  at  the  end [138] 

Q.     With  the  smallest  diameter? 

A.  With  the  smaHest  diameter.  When  the  tube 
is  cut  to  the  jn'oper  length,  the  nut  and  the  sleeve 
are  slipi^ed  over  the  tube,  and  then  the  tube  is 
flared  out  by  some  suitable  flaring  device,  the  flare 
being  an  enlargement  of  one  end  of  the  tube.  The 
flare  is  formed  so  that  its  angle,  or  the  angle  of  the 
inner  surface  of  the  flare,  coincides  with  the  angle 
on  the  seat  of  the  body  against  which  it  is  to  be 
clamped. 

Mr.  Freeman:  I  should  like  to  offer  in  evidence 
the  flared  tube  as  Plaintiff's  Exhibit  27. 

The  Court:     It  may  be  received. 

The  Clerk:     No.  27. 
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(The  article  referred  to  was  received  in  evi- 
dence and  marked  Plaintiff's  Exhibit  No.  27.) 

Q.  (By  Mr.  Freeman)  :  1  am  wondering  if  you 
would  take  any  of  the  physical  specimens  and  point 
out,  so  that  the  record  is  complete,  on  the  body 
portion  the  screw  threads,  the  wrench  engaging 
l)art,  so  that  we  will  have  that  in  our  record  here. 

A.  1  have  here  Plaintiff's  Exhibit  5,  w^hich  is  a 
couj)ling  mad(^  in  accordance  with  the  patent  2,- 
212,183,  and  the  body  member  of  this  coupling  has 
a  beveled  surface  at  one  end,  against  which  the 
tiare  of  the  tube  is  to  be  clam|)ed.  This  beveled  sur- 
face coincides  with  the  surface  shown  at  7  in  [138] 
the  patent  drawing. 

Q.  What  is  tlie  reference  numeral  used  in  the 
])atent  to  refer  to  the  member  that  we  call  here  the 
body  member  1 

A.  The  body  member  in  the  patent  drawing  is 
referred  to  ])y  the  numeral  5. 

Adjacent  the  beveled  end  of  this  body  member, 
there  is  a  screw  thread,  which  is  indicated  at  14  in 
tlie  patent. 

Q.  We  refer  to  that  as  exteriorally  screw 
threaded. 

A.  The  threads  on  the  body  is  referred  to  as  an 
external  thread,  correct. 

Q.  And  that  thread  is  close  to  the  beveled  or  in- 
clined portion,  correct? 

A.  That  is  correct.  This  is  the  thread  that  is 
engaged  by  the  threads  on  the  nut. 
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Q.  I  note  in  the  patent,  Fig.  1,  that  the  body 
member  jnst  below  the  threads  that  you  have  just 
referred  to  by  the  reference  numeral  14,  includes 
an  enlarged  portion,  which  has  no  number  on  the 
I)atent  drawing.  Will  you  point  that  out  in  the 
I)hysical  device  that  you  have  and  tell  us  what  func- 
tion it  serves "? 

A.  The  enlarged  portion  shown  about  in  the 
middle  of  the  body  member  in  the  patent  drawing 
illustrates  the  wrench  engaging  portion,  which  is  in 
the  form  of  a  hexagon  about  the  body  member. 

Q.  Now,  will  3^ou  proceed  with  an  explanation 
of  the  [139]  member  that  has  ])een  referred  to  in 
the  physical  device  as  a  nut? 

A.  The  nut  is  the  part  which  is  indicated  by 
the  numeral  12  in  the  patent  dra\ving.  It  has  a 
thread,  which  is  an  internal  thread,  and  which  is 
indicated,  also,  by  the  numeral  14  in  the  patent 
drawing.  This  thread  engages  the  thread  14  on 
the  body  member. 

At  one  end  of  the  nut  there  is  a  flange  portion, 
15,  the  inner  face  of  which  forms  a  shoulder,  which 
is  opposite  a  shoulder  on  the  sleeve. 

Q.  Is  that  an  inwardly  extending  or  an  inturned 
flange  ? 

A.  That  is  correct.  I  do  not  see  a  reference 
numeral  for  the  shoulder  itself,  but  in  Fig.  3  the 
shoulder  is  the  transverse  surface,  which  lies  very 
close  to  the  end  of  the  lead  line  for  the  reference 
numeral  15. 

The  nut  also  has  a  wrench  engaging  portion  on 
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its  outer  surface.     There  is  no  reference  nimieral 

in  the  drawing  to  indicate  this  wrench  engaging 

portion. 

Q.  But  that  wrench  engaging  portion  is  6-sided, 
or  at  least  with  a  straight  side  so  that  a  wrench 
may  easily  engage  it,   correct? 

A.     That  is  correct. 

Q.  Now,  will  you  refer  to  the  member  of  the 
physical  device  that  has  been  called  a  sleeve  and 
describe  it?   [140] 

A.  The  sleeve  is  the  portion  which  bears  the 
reference  numeral  17  in  the  patent  drawing.  It  has 
a  bore  or  a  hole  throughout  its  length,  through 
which  a  tube  is  adapted  to  be  entered. 

At  one  end  of  the  sleeve,  there  is  an  enlargement 
or  head  portion,  which  is  indicated  by  the  numeral 
17  in  the  patent  drawing.  I  believe  that  the  sleeve 
generally  is  indicated  in  the  patent  drawing  by  the 
numeral  16,  rather  than  17.  The  head  of  this  sleeve 
has  a  transverse  surface,  which  is  indicated  at  20 
in  the  patent  drawing,  and  which  lies  opposite  the 
clamping  shoulder  15  of  the  nut  when  the  parts  are 
in  position  and  is  engaged  by  that  clamping 
shoulder. 

The  outer  wall  of  the  sleeve  head  is  indicated 
by  the  numeral  21  in  the  patent  drawing,  and  is 
at  an  incline,  as  indicated  by  the  extension  line,  d. 

Q.     What  do  you  mean  by  incline? 

A.  This  surface  is  slightly  inclined  with  respect 
to  the  longitudinal  axis  of  the  sleeve. 


20G  The  Parker  Appliance  Co.,  etc, 

(Testimony  of  John  N.  Wolfram.) 

Q.  You  are  now  talking  about  the  outer  wall  of 
the  head  of  the  sleeve,  correct? 

A.     That  is  correct. 

Q.  And  do  I  understand  that  the  line  d,  or  the 
extension  of  the  wall  of  the  sleeve,  projects  at  an 
angle  to  the  vertical  plane? 

A.  That  is  correct.  It  is  at  an  angle  to  the 
longitudinal  axis  of  the  coupling,  or  the  [141] 
sleeve. 

Q.  And  it  also  projects  at  an  angle  to  the  inner 
wall  of  the  nut  I 

A.  That  is  correct,  the  inner  wall  of  the  nut  is 
made  parallel  with  the  axis  of  the  coupling,  so  that 
is  does  })ear  an  angle  with  the  wall  of  the  sleeve 
head. 

Q.  Recognizing,  as  you  have,  that  the  fittings 
may  be  in  various  planes  at  various  times  in  their 
actual  installation,  but  taking  the  position  of  the 
patent  drawings,  and  assuming  that  the  drawing 
is  held  in  a  straight  up  and  down  or  vertical  posi- 
tion, then  it  is  correct  to  say  that  the  inner  wall 
of  the  sleeve  is  in  a  vertical  plane,  is  that  correct? 

A.     That  is  correct. 

Q.  And  it  is  likewise  correct  to  say  that  the 
outer  wall  of  the  sleeve  is  at  an  angle  to  the  vertical 
plane?  A.     That  is  correct. 

Q.  And  when  I  say  "sleeve,^'  I  am  talking  about 
the  sleeve  head  or  the  enlarged  portion  of  the 
sleeve.  A.     Yes,  that  is  correct. 

Q.     And  the  outer  wall   of  the  sleeve,  which  is 
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narrower  or  smaller,  and  encompasses  the  tube  it- 
self, it  is  in  a  vertical  plane,  is  that  correct? 

A.  Could  you  read  the  question?  I  am  not  sure 
I  follow  you. 

(Question  read  by  reporter.)   [142] 

The  Witness :     That  is  correct. 

Q.  (By  Mr.  Freeman)  :  Between  the  narrow 
portion  of  the  sleeve  and  the  enlarged  portion  or 
head  of  the  sleeve  you  have  a  horizontal  shoulder, 
is  that  correct?  A.     That  is  correct. 

Q.  And  that  horizontal  shoulder  engages  what 
part  of  the  other  components  that  go  to  make  u]) 
the  fitting  or  coupling? 

A.  That  shoulder  engages  the  claimping 
shoulder  15  of  the  nut. 

Q.  Is  it  correct  for  me  to  say  that  the  part 
which  you  referred  to  as  an  inturned  tiange  of  the 
nut  has  a  shoulder  upon  it  which  rests  and  engages 
with  the  shoulder  formed  by  the  enlarged  portion 
of  the  sleeve?  A.     That  is  correct. 

The  Court:     May  I  ask  a  question? 

Mr.  Freeman:     Yes. 

The  Court:  Is  the  sleeve  so  constructed  so  as  to 
preclude  the  tube,  at  least  the  flared  end  of  the 
tube,  from  touching  or  coming  in  contact  with  the 
nut?  In  this  example  you  have  given  me,  it  seems 
that  the  flared  end  of  the  tube  does  not  come  in 
contact  with  the  nut,  it  rests  upon  the  sleeve,  the 
sleeve  comes  in  contact  with  the  nut  but  not  the 
tube,  is  that  correct? 

The  Witness:     That  is  correct,  your  Honor,  the 
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flare  [143]  does  not  contact  the  nut,  the  sleeve  is 

between  the  flare  and  the  nut. 

The  Court :  Is  that  any  part  of  the  claims  of  the 
patent?    Is  there  any  advantage  because  of  that? 

Mr.  Freeman:  Yes,  there  is  an  advantage,  and 
we  point  that  out  in  that  the  sleeve  serves  as  the 
clamping  member,  and  that  the  sleeve  is  put  under 
tension  or  expansion  as  we  drive  the  nut  home,  and 
we  do  not  want  the  flare  to  come  in  contact  with 
the  internal  threads  of  the  sleeve,  because,  if  that 
happened,  you  never  could  back  the  sleeve  off  in 
order  to  replace  the  parts.  Now  we  are  going  to 
point  that  out,  but  I  did  not  want  to  answer  your 
Honor 's  question. 

Q.  In  the  patent  the  member  5  is  referred  to 
as  a  male  member,  is  that  correct? 

A.  That  is  correct.  That  reference  is  on  line  49 
of  column  1,  page  1. 

Q.  So  that  the  terms  ''male  member"  and 
"body  member"  are  one  and  the  same? 

A.     That  is  correct. 

Q.  By  what  name  or  nomenclature  is  the  part 
that  you  have  here  referred  to  as  the  '^ sleeve" 
specified  in  the  patent? 

A.  In  column  2,  begiiming  with  line  18,  it  is 
stated  that  the  coupling,  meaning  the  whole  as- 
sembly, includes  a  female  member  formed  in  two 
sections.  Then  in  the  sentence  beginning  with  line 
23  it  says  that  the  female  coupling  member  [144] 
also  includes  an  inner  clamping  sleeve  16.  So  that 
the  patent  refers  to  the  part  which  we  have  called 
the  "sleeve"  as  an  "inner  clamping  sleeve." 
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Q.  And  how  is  the  other  member  referred  to, 
that  is,  the  part  that  we  here  call  a  "nut'"? 

A.  In  line  19  of  column  2  it  is  stated  that  the 
outer  section  or  clamp  nut  is  in  the  form  of  a 
sleeve  having  threads,  and  so  forth.  So  that  the 
part  that  we  call  a  "nut"  is  referred  to  in  the 
patent  is  an  "outer  section"  or  as  a  "clamp  nut," 
or  as  an  "outer  sleeve." 

I  believe  that  term  appears  at  some  other  point 
in  the  patent. 

Q.  And  the  part  referred  to  as  the  "outer 
sleeve"  is,  in  fact,  the  nut  that  is  internally  screw 
threaded?  A.     That  is  correct. 

Q.  And  it  is  that  part  which  is  screw  thread- 
edly"  engaged  with  the  body  member  or  male  mem- 
ber 5,  is  that  correct?  A.     That  is  correct. 

Q.  And  the  clamping  sleeve  of  the  patent  is  the 
member  that  we  have  here  referred  to  as  the  sleeve? 

A.     That  is  correct. 

Q.  And  that  part  cooperates  and  engages  with 
the  nut  ?  A.     That  is  correct.  [145] 

Q.  And  likewise  that  part  called  the  "sleeve" 
or  "clamping  sleeve"  engages  with  the  outer  sur- 
face of  the  flare?  A.     That  is  correct.  [146] 

Q.  Following,  perhaps,  the  inquiry  on  the  part 
of  the  court  with  respect  to  the  flare  and  its  en- 
gagement with  or  lack  of  engagement  with  the  nut, 
I  am  now  going  to  ask  you  whether  or  not  in  actual 
practice,  or  in  a<?tual  use  of  fittings  of  the  kind 
here  involved,  it  is  necessary  to  connect  and  discon- 
nect them  in  their  course  of  operation  or  use? 


210  The  Parker  Applianee  Co.,  etc. 

(Testimony  of  John  N.  Wolfram.) 

A.  Yes.  The  usual  thing  is  that  the  fittings  ave 
subjected  to  connection  and  disconnection  many 
times. 

Q.  Do  you  know  as  a  fact  whether  or  not  the 
government  test  requirements  contemplate  a  spe- 
cific number  of  connections  and  disconnections  of 
the  fitting,  and  still  have  a  useable  fitting  at  the 
end? 

A.  Yes.  The  government  test  specification  for 
fittings,  which  is  ANF  47,  requires  that  a  fitting 
which  is  to  be  approved  for  government  use,  must 
be  capable  of  withstanding  repeated  connections  to 
the  extent  of  15  times,  not  only  with  a  normal 
amount  of  wrench  pressure,  but  with  a  greater 
amount  of  wrench  pressure,  which  might  be  called 
over-tight. 

Q.  So  that  we  understand  it,  when  you  say 
*' over- tight,"  you  mean  more  than  what  a  mechanic 
should  apply  by  way  of  pressure  for  a  normal  con- 
nection? A.     That  is  correct. 

Q.  In  other  words,  you  exceed  in  test  require- 
ments [147]  on  the  part  of  the  government  the 
normal  position  or  the  normal  torque  of  the  fitting? 

A.  That  is  correct.  The  government  does  set  up 
recommended  torques  to  be  used  with  the  couplings, 
as  with  the  AN  couplings. 

Q.  Just  what  do  you  mean  by  ''torque"?  Wliat 
is  torque? 

A.  Well,  torque  is  the  inch  pounds  of  pressure 
which  is  applied  by  means  of  a  wrench.    It  is  the 
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})roduct  of  the  amomit  of  pressure  which  is  put  on 
the  wrench  in  pounds,  times  the  distance  from  the 
center  of  the  nut  at  which  the  torque  or  at  which 
the  pressure  is  applied. 

Q.  And  the  torque  pounds  or  the  torque,  as  we 
call  it,  increases  as  the  nut  is  screwed  into  the  body 
member;  correct?  A.     That  is  correct. 

Q.  So  that  you  have  a  normal  torque  designated 
or  suggested  by  the  government  for  normal  installa- 
tion, correct? 

A.  That  is  correct.  If  the  coupling  is  assembled 
with  the  torque  which  is  recommended,  the  joint 
should  be  leakproof  and  entirely  satisfactory.  But 
they  require  that  the  coupling  be  capable  of  with- 
standing greater  torques  than  those  recommended, 
because  it  is  difficult  to  positively  control  the  actual 
amount  of  torque  which  a  mechanic  will  put  [148] 
on  the  coupling. 

Q.  In  other  words,  you  have  the  independent 
judgment  of  the  mechanic,  who  uses  the  titting,  to 
take  into   consideration'?  A.     Very   much   so. 

Q.  And  not^vithstanding  the  over-torqueing  re- 
quirements, the  fitting  still  must  be  a  useable  fitting 
after  15  assemblies  and  disassemblies,  or  15  uses? 

A.  That  is  correct.  That  is  what  the  government 
specification  requires. 

The  Court:  Mr.  Freeman,  may  I  ask  you  a 
(question  ? 

Mr.  Freeman:     Yes,  sir. 

The  Court:  Is  it  a  contention  in  this  case  that 
the  plaintiff  has  the  patent  upon  the  theory  of  keep- 


212  Th  e  Fa rker  A ppliance  Co.,  etc. 

(Testimony  of  John  N.  Wolfram.) 
ing  the  flare,  the  surface  of  the  flare,  from  touching 
the  inner  surface  of  the  nut,  or  is  that  in  the  public 
domain?   That  feature  alone  now? 

Mr.  Freeman:  Well,  I  would  say  that  feature 
alone  is  in  the  public  domain.  However,  the  re- 
lationship of  the  sleeve,  the  angle  of  the  sleeve,  the 
nut,  and  its  cooperation  with  the  sleeve,  prevents 
or  eliminates  in  a  tube  of  this  kind  having  the 
flare  move  on  in  to  contact  with  the  nut,  because 
if  that  happened,  you  would  then  have  jamming. 

The  Court:  What  you  contend  is  that  although 
that  is  in  the  public  domain,  the  use,  as  you  put  it, 
is  not  in  the  [149]  public  domain? 

Mr.  Freeman:     That  is  correct. 

The  Court:    All  right. 

Q.  (By  Mr.  Freeman)  :  Turning  now  to  page 
2  of  the  patent,  starting  at  about  line  11,  will  you 
tell  me  what  occurs  in  the  coupling  from  the  time 
it  is  loosely  connected,  as  shown  in  Fig.  2  of  the 
drawing,  and  the  time  that  the  coupling  is  tightened 
with  the  correct  amount  of  torque,  as  is  shown  in 
Fig.  3  of  the  patent? 

A.  As  stated,  beginning  with  line  11,  column  1, 
of  page  2,  Fig.  2,  of  the  drawing  illustrates  the 
partial  assembly  of  the  coupling,  and  in  Figs.  1 
and  3,  the  complete  assembly  or  fully-clamped  con- 
dition of  the  parts  is  shown.  The  specification  goes 
on  to  say  that : 

"It  will  be  observed  by  reference  to  these 
figures  that  during  the  assembly  of  the  coupling 
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the  nose  19  alone  first  contacts  the  outer  sur- 
face 11  of  the  tube  flare," 

this  being  what  we  have  referred  to  as  initial  toe 
contact.   The  specification  then  continues  and  says: 

''and  upon  continued  application  of  end 
thrust  by  the  screwing  on  of  the  member  12 
and  engagement  of  the  clamping  shoulders  15 
and  20,  the  head  17  will  be  spread  or  displaced 
radially  outwardly  to  store  gripping  tension 
in  said  head  [150]  and  move  forwardly  along 
the  flared  end  of  the  tube  to  cause  the  clamping 
surfaces  11,  18,  and  7,  10  to  tightly  contact 
throughout  the  whole  of  their  respective  areas. ' ' 

This  discussion  has  been  describing  the  expansion 
or  spreading  action  of  the  head  of  the  sleeve  and 
the  storing  of  gripping  tension  in  the  sleeve.  The 
gripping  tension  we  also  refer  to  as  a  hoop  tension 
and  it  is  brought  about  by  the  expansion  of  the 
sleeve,  which  places  it  under  a  tensile  strength  and 
which  results  in  the  sleeve  head  trying  to  contract 
back  to  its  original  position,  and  this  contracting 
force  results  in  a  gripping  tension  upon  the  flare 
of  the  tube.  [151] 

Q.  So  that  as  you  tighten  up  the  nut,  the  head 
of  the  sleeve  is  expanded  within  its  elastic  limits, 
is  that  correct  ?  A.     That  is  correct. 

Q.  And  then  when  you  disassemble  for  reuse 
or  for  services  of  any  of  the  hydraulic  systems  on 
an  aircraft  or  other  installations,  the  sleeve  then 
resumes  its  initial  or  original  position? 
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A.     That  is  correct. 

Q.  So  that  when  you  use  the  same  fitting  over 
again,  you  again  jilace  the  sleeve  under  a  tension 
or  a  tendency  to  contract  %  A.     That  is  correct. 

Q.  In  other  words,  is  it  correct  for  me  to  say 
that  the  sleeve  of  the  fitting  is  exi:)anded  when  you 
bring  about  a  sealing  <^onnection,  and  yet  the  sleeve 
itself  is  tending  to  push  inwardly  radially  and 
thus  hold  the  flare  firmly  against  the  body  member, 
that  is,  the  inclined  portion  on  the  body  member? 

A.     That  is  correct. 

Q.  Incidentally,  the  sealing  is  brought  about  by 
metal  to  metal  contact? 

A.  That  is  correct,  metal  to  metal  contact  be- 
tween the  inner  side  of  the  flare  and  the  beveled 
surface  or  seat  on  the  body  member.  [152] 

Q.  By  the  inner  side  of  the  flare  you  are  re- 
ferring to  the  flare  on  the  tube? 

A.     That  is  correct. 

Q.  Can  either  of  those  surfaces,  that  is,  the  con- 
tact surfaces  between  the  body  member  and  the 
inside  of  the  flare,  be  roughened  or  serrated,  or 
what  should  be  the  condition  of  the  inside  of  the 
flare  and  the  outside  of  the  body  member  where 
they  engage? 

A.  They  should  be  very  smooth  and  well-ma- 
chined, precision  machined,  so  as  to  obtain  good 
sealing  surfaces. 

Q.  And  does  the  sleeve  itself  bring  about  the 
necessary  contact  between  the  flare  and  the  body 
member  to  give  us  the  sealing  action  required? 
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A.  Yes,  because  the  sleeve  is  the  member  that 
is  actually  in  contact  mth  the  flare  of  the  tube  to 
press  it  into  tight  engagement  with  the  seat  on  the 
body. 

I  might  contiime  with  this  paragraph  that  I  was 
quoting  from. 
Q.    Proceed. 

A.     On  line  26  of  column  1,  page  2,  it  is  stated : 
"During  the  displacement  or  outward  spread- 
ing of  the  head  17," 
That  is  the  head  of  the  sleeve. 

"the  wall  21," 
Which,  again,  is  the  wall  of  the  sleeve.  [153] 

"will  approach  the  adjacent  wall  of  the  sleeve 

member  12," 
Which  is  the  nut. 

"but  the  degree  of  taper  of  said  head  wall" 
And  that,  again,  is  the  head  wall  of  the   sleeve. 

"is  such  that  it  will  never  contact  and   bind 

against  said  sleeve  member  wall." 
Which  is  the  nut  wall. 

Turning  to  the  figures  of  the  patent  drawings, 
this  means  that  the  angle  on  the  outer  wall  of  the 
sleeve  head,  indicated  by  the  small  letter  d  is  such 
that  when  the  sleeve  head  expands  during  the  clamp- 
ing action,  all  of  the  clearance  between  the  sleeve 
head  wall  21  will  not  be  taken  up  at  the  lower  end 
adjacent  the  numeral  19,  so  that  there  wall  be  a 
space  remaining  between  this  wall  at  the  point  19 
and  the  inner  wall  of  the  nut. 
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Beginning  with  line  33  of  column  1,  page  2,  of 
the  specification,  it  is  also  stated  that: 

"It  is  noted  that  the  clamping  shoulder  on 
the  head  17  is  spaced  a  distance  back  from  the 
inner  flare  surface  of  said  head  and  the  outer 
surface  of  the  head  and  said  inner  wall  of  the 
coupling  are  so  dimensioned  that  the  head  will 
contact  with  the  nut  in  the  region  of  the  clamp- 
ing shoulder,  while  the  remaining  portion  of 
the  head  is  free  from  [154]  contact  with  the 
coupling  member,  and,  therefore,  the  clamping 
force  of  the  head  against  the  tube  is  deter- 
mined by  the  spring  tension  of  the  metal  form- 
ing the  head.  In  other  words,  the  inner  flare 
surface  of  the  sleeve  will  yieldingly  clamp  the 
flared  tube  end  while  unlimited  expansion  of 
that  portion  of  the  head  adjacent  the  clamping 
shoulder  will  be  prevented.'' 

Thus,  referring  back  to  the  drawings,  there  is 
sufficient  room  at  the  lower  end  of  the  sleeve  to 
acconunodate  all  of  the  expansion  that  will  occur 
during  the  normal  makeup  of  the  fitting  without 
putting  the  lower  end  of  the  sleeve  into  contact 
with  the  wall.  While  at  the  upper  end  of  the  sleeve 
the  clearance  is  initially  closer  so  that  the  expansion 
will  be  limited. 

Mr.  Freeman:  I  am  just  going  to  get  into  an- 
other phase.  I  want  to  check  my  drawings,  and, 
also,  I  furnished  some  exhibits  to  opposing  counsel, 
so  that  we  will  not  take  the  court's  time  if  we  could 
start  our  15-minute  recess  now,  your  Honor. 
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The  Court :  All  right.  We  will  take  a  recess  now 
for  15  minutes. 

(A  recess  was  taken.)  [155] 

Mr.  Freeman:  If  your  Honor  please,  I  think 
yesterday  there  was  some  question  about  the  cessa- 
tion of  hostilities  that  came  up  and  you  asked  for  a 
little  information.  I  have  the  President's  procla- 
mation with  regard  to  cessation  of  hostilities.  I  am 
going  to  ask  Mr.  Lyon  to  read  it  into  the  record  at 
this  time,  if  I  may. 

The  Court :     I  have  no  objection. 

Mr.  Lyon:  I  am  reading  from  the  Fedei'al 
Kegister  of  January  1,  1947,  Title  3— The  Presi- 
dent, Proclamation  2714. 

''Cessation  of  Hostilties  of  World  War  II 
by  the  President  of  the  L^nited  States  of  Amer- 
ica, a  Proclamation. 

''AVith  God's  help  this  nation  and  our  allies, 
through  sacrifice  and  devotion,  courage  and  per- 
severance, wrung  final  and  unconditional  sui'- 
render  from  our  enemies.  Thereafter,  we, 
together  with  the  other  United  Nations,  set 
about  building  a  world  in  which  justice  shall 
replace  w^ar.  With  spirit,  thiough  faith,  with 
a  determination  that  there  shall  be  no  more 
w^ars  of  aggression  calculated  to  enslave  the 
people  of  the  world  and  destroy  their  civiliza- 
tion, and  with  the  guidance  of  Almighty  Provi- 
dence great  gains  have  been  made  in  translating 
military  victory  into  x)ermanent  peace.  Although 
a  state  of  war  still  exists,  [156]  it  is  at  this  time 
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possible  to  declare,  and  I  find  it  to  be  in  the 
public  interest  to  declare,  that  hostilities  have 
terminated. 

''Now,  therefore,  I  Hany  S.  Trmnan,  Presi- 
dent of  the  United  States  of  America,  do  hereby 
proclaim  the  cessation  of  hostilities  of  World 
War  II,  effective  12:00  o'clock  noon,  Decem- 
ber 31,  1946. 

''In  witness  whereof,  I  have  hereunto  set  my 
hand  and  caused  the  seal  of  the  United  States 
of  America  to  be  affixed. 

"Done  at  the  City  of  Washington  this  31st 
day  of  December  in  the  year  of  our  Lord  nine- 
teen hundred  and  forty-six,  and  of  the  Inde- 
pendence of  the  United  States  of  America  the 
one  hundred  and  seventy-first. 

"HARRY  S.  TRUMAN 
"By  the  President: 

"JAMES  F.  BYRNES 

"The  Secretary  of  State." 

The  Court:  Mr.  Freeman,  as  I  remember  that 
exhibit,  it  was  a  two-pronged  exhibit. 

Mr.  Freeman:  I  will  be  glad  to  go  into  that.  I 
merely  wanted  to  get  into  the  record  the  question  of 
the  cessation  of  hostilities. 

The  Court :  That  is  the  question  of  the  cessation 
of  hostilities,  [157]  but 

Mr.  Freeman :  They  will  want  to  cheek  it,  and  I 
thought  this  was  an  opportune  time,  as  long  as  we 
could  take  it  from  the  law  library  of  the  court. 
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The  Court:  Very  well.  1  just  wanted  to  call 
your  attention  to  the  fact  that  this  was  to  remain  in 
effect  for  the  duration  of  the  present  war  and  was 
to  terminate  upon  the  cessation  of  hostilities. 

Ml'.  Freeman:  And  to  terminate  when  we  have 
cessation  of  hostilities. 

The  Court:  It  doesn't  say  when  we  have  cessa- 
tion. It  says  "upon  cessation." 

Ml'.  Freeman :  We  have  present  cessation  of  hos- 
tilities by  the  President's  proclamation.  I  don't 
want  to  argue  that  for  the  moment. 

The  Court:  I  don't  either,  Init  I  just  want  to  call 
your  attention  to  it,  that  that  sentence  includes  two 
l^arts,  that  is,  the  duration  of  the  war,  and  to  termi- 
nate upon  cessation  of  hostilities.  It  is  going  to 
take  some  argument  to  clarify  that  point,  I  think. 

j\Ir.  Freeman :  I  am  handing  your  Honor  a  book- 
let consisting  of  a  group  of  photostatic  copies  of 
sketches.  We  are  going  to  refer  to  them  one  at  a 
time.  I  have  handed  the  defendants'  counsel  the 
first  one,  which  I  am  going  to  ask  the  clerk  to  mark 
Plaintiff's  Exhibit  28-A.  [158] 

The  Court :     It  may  be  so  marked. 

The  Clerk:     No.  28-A. 

(The    document    referred    to    was    marked 
Plaintiff's  Exhibit  28-A  for  identification.) 

Q.  (By  Mr.  Freeman)  :  Will  you  please  explain 
as  briefly  as  you  can  the  photostat,  or  Exhibit  28-A  ? 
Tell  us  quickly  what  it  illustrates. 
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A.  This  is  a  drawing  which  I  made  to  illustrate 
a  typical  tubing  installation.  The  drawing  shows  a 
pump  and  a  tubing  line  leading  from  the  pump  to 
an  engine  or  place  of  use  of  a  fluid.  The  pump  is 
for  the  purpose  of  delivering  or  forcing  fluid 
through  the  tubing  line  to  the  engine,  and  the  tub- 
ing line  is  shown  as  being  connected  to  the  pump  by 
means  of  a  fitting,  and  it  is  also  connected  to  the 
engine  by  a  fitting.  [159] 

Q.  I  am  now  handing  you  a  photostat  marked 
28-B  entitled  Tubing  vs.  Pipe,  and  will  ask  you  to 
explain  what  that  is  illustrative  of  ? 

A.  This  is  a  drawing  which  I  made  to  illustrate 
a  typical  tubing  installation  with  a  comparable  in- 
stallation made  with  threaded  pipe  fittings.  Figure 
1  shows  the  tubing  installation,  and  your  Honor  will 
note  that  there  are  two  points  of  connection  to  the 
block  member  to  which  the  tubing  is  connected.  At 
each  i^oint  there  is  a  single  tube  fitting  for  con- 
necting the  tubing  to  the  block.  In  Figure  2  we 
have  illustrated  the  same  type  of  installation,  but 
with  threaded  pipe  fittings,  and  it  will  be  noted  that 
there  are  five  sections  of  pipe  required,  and  four 
fittings,  and  in  all  there  are  eleven  joints  or  places 
where  a  seal  must  be  accomj^lished.  In  Figure  1 
there  are  only  two  fittings,  one  piece  of  tube,  and 
there  are  four  joints  or  places  where  a  seal  must  be 
accomplished.  Thus  it  will  be  very  readily  api^ar- 
ent  that  a  tubing  installation  requires  fewer  fittings, 
there  are  less  points  of  possible  leakage,  and  it  is 
a  neater  and  quicker  and  easier  job  to  install. 
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Mr.  Freeman :  I  am  going  to  ask  that  the  physi- 
cal exhibit  that  I  have  here  be  marked  Plaintiff's 
Exhibit  29,  and  I  will  ask  you  quickly  to  compare 
it  with  the  sketch  that  you  have,  Plaintiff's  Exhibit 
28-B.  [1(30] 

(The  device  referred  to  was  marked  Plain- 
tiff's Exhibit  29,  for  identification.) 

The  AVitness :  The  i}liysi(^al  exhibit  29  is  a  physi- 
cal embodiment  of  the  installation  shown  in  Exhi])it 
28-B.  As  now^  before  us  it  is  provided  with  the 
threaded  pix^e  fittings  and  eorresx^onds  to  Figure  2 
of  Exhibit  28-B. 

Q.  (By  Mr.  Freeman) :  That  is  the  lower  fig- 
ure of  Exhibit  28-B?  A.     That  is  correct. 

Mr.  Freeman:  I  would  like  to  offer  in  evidence 
the  physical  device  just  referred  to  as  Plaintiff's 
Exhibit  29. 

The  Court :     It  may  be  received. 

(The  device,  heretofore  marked  Plaintiff* 's 
Exhibit  29,  for  identification,  was  received  in 
evidence.) 

Mr.  Freeman :     Did  you  see  it  ? 

Mr.  Huebner:  No,  but  that  is  all  right.  It  ap- 
parently is  just  a  contrast  of  pipe  and  tubes. 

The  Court:  I  think  counsel  will  agree  that  this 
is  a  great  advantage  over  the  old  system,  there  is  no 
comparison  between  a  tube  installation  and  a  pipe 
installation. 

Mr.  Huebner:  There  isn't.  They  had  flared 
tubes  on  automobiles  back  in  1902.    They  wouldn't 
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use  an  iron  pipe  to  connect  a  gasoline  tank  with  a 
carburetor  even  back  in  1902.    T  don't  see  the  ma- 
teriality, but  I  am  not  objecting. 

Q.  (By  Mr.  Freeman)  :  I  am  going  to  hand 
you  a  i)iece  of  [161]  tubing  with  some  fittings  on  it, 
which  has  l)een  marked  for  identification  as  Plain- 
tiff's Exhibit  No.  30,  and  will  ask  that  you  quickly 
explain  it. 

A.  The  tubing  assembly  marked  Exhibit  80  is  a 
tu])e  with  fittings  on  the  ends  corresponding  to  the 
tubing  shown  in  Figure  1  of  Exhil)it  28-B,  and  is 
adapted  to  ])e  mounted  upon  the  Exhibit  29  in  place 
of  the  threaded  pipe  fittings  now  thereupon  it. 

Q.  And  the  physical  specimen  that  you  have  in 
your  hand,  Plaintitf 's  Exhibit  30,  is  illustrative  of 
the  tubing  shown  in  Figure  1  of  Plaintiff's  Exhibit 
28-B,  is  that  correct '^  A.     That  is  correct. 

Mr.  Freeman:  I  should  like  to  offer  in  evidence 
the  drawing  Plaintiff's  Exhibit  No.  28-B,  and  also 
the  physical  specimen  of  tubing  as  Plaintiff's  Ex- 
hibit 30. 

The  Court :     They  may  be  receiA^ed. 

(The  document  referred  to  was  marked 
Plaintiff's  Exhibit  28-B,  and  the  device  was 
marked  Plaintiff's  Exhibit  30,  and  both  were 
received  in  evidence.) 

(Plaintiff's  Exhibit  28-C,  for  identification, 
was  marked  by  the  clerk.) 

Q.  (By  Mr.  Freeman)  :  I  am  going  to  ask  you 
to  turn  to  the  drawing  entitled  ''Tubing  vs  Pipe" 
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which   has   been  marked   Plaintiff's   Exhibit  28-C, 

and  1  will  ask  you  to  quickly  explain  [162]  what  it 

illustrates. 

A.  Exhibit  28-0  illustrates  in  Figure  1  an  end 
of  a  threaded  pipe,  partly  in  cross-section.  It  shows 
the  heavy  wall  which  is  necessary  to  accommodate 
the  cutting  of  the  threads  onto  the  pipe.  Figure  2 
shows  a  comparable  size  piece  of  tubing,  also  partly 
in  cross-section,  and  with  the  one  end  flared.  It  will 
be  noted  that  the  tubing  wall  is  considerably  thin- 
ner than  the  wall  of  the  pipe,  since  no  extra  wall 
thickness  need  be  provided  to  accommodate  thread- 
ing. 

Mr.  Freeman :  I  am  going  to  offer  in  evidence  as 
Plaintiff's  Exhibit  28-C  the  drawing  entitled  "Tub- 
ing V.  Pipe." 

The  Court :     It  may  be  received. 

(The  drawing,  heretofore  marked  Plaintiff* 's 
Exhibit  28-C,  for  identification,  was  received  in 
evidence.) 

Q.  (By  Mr.  Freeman) :  I  am  going  to  ask  you 
to  next  turn  to  the  drawing  entitled  "Typical  Fit- 
ting for  Lead  Pipe,"  which  has  been  marked  28-D. 

Mr.  Huebner:  Are  you  offering  that,  Mr.  Free- 
man? 

Mr.  Freeman:  No,  I  am  not  offering  it.  I  am 
just  asking  that  it  be  marked  for  identification.  If 
I  should  slip  in  by  accident  an  offer  when  I  don't  in- 
tend to,  you  can  certainly  object  to  it. 

Mr.  Huebner:     I  want  to  object  to  that  on  the 
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ground  that  it  is  irrelevant  and  immaterial  and  has 
nothing  to  do  with  the  [163]  issues.  It  isn't  proven, 
an^^way.    There  is  no  foundation  laid  for  it. 

Q.  (By  Mr.  Freeman)  :  I  am  going  to  ask  you 
wliat  is  illustrated  in  Plaintiff's  Exhibit  28-D,  for 
identification.  [164] 

A.  Exhibit  28-D  illustrates  a  typical  fitting  for 
use  with  lead  pipe,  that  is,  pipe  made  of  lead  ma- 
terial. 

Q.     Did  you  make  that  drawing  yourself? 

A.     Yes,  I  made  this  drawing. 

Q.  Have  you  made  up  any  fittings  or  used  any 
lead  pipe  with  fittings? 

A.  Yes,  sir.  I  made  up  several  fittings  for  lead 
pipe.  However,  the  fitings  I  made  up  do  not  coin- 
cide exactly  with  the  fitting  shown  in  this  Exhibit-D. 

Q.  l^ell  me,  in  the  fittings  you  made  up  where 
you  used  lead  pipe,  what  happens  to  the  flare,  that 
is,  the  flare  of  the  lead  pipe,  as  you  screw  the  nut 
onto  the  body  member? 

A.  The  lead  pipe  is  quite  soft  and  pliable  and 
it  flows  quite  readily,  and  it  is  impossible  to  put  any 
ap])reciable  amount  of  wrench  pressure  upon  the  fit- 
ting without  causing  the  lead  to  flow  and  to  squeeze 
out  between  the  clamping  surfaces  which  engage  the 
flare,  and  to  thin  out  the  lead  flare  to  the  point  where 
it  is  extremely  weak  and  would  not  hold  appreci- 
able ]iressure  or  pull-out  strength  upon  the  pipe. 

Q.  Did  you  find  from  the  experience  that  you  had 
with  fittings  and  lead  pipe  that  when  you  apply 
pressure  onto  the  nut  to  move  the  sleeve  in  engage- 
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ment  with  the  flare,  that  some  of  the  lead  pipe  flowed 

into  the  threads  or  it  contacted  the  threads  of  the 

nut? 

A.  Yes,  very  definitely.  The  metal  that  is  be- 
tween [165]  the  clamping  surfaces  of  the  nut  and 
body,  as  it  squeezed,  it  flows  from  between  the  sur- 
faces and  part  of  this  material  flows  into  the  threads 
of  the  nut. 

Q.  Would  that  hinder  or  interfere  with  the  ease 
of  removing  the  nut? 

Mr.  Huebner:  Your  Honor,  I  object  to  this  spe- 
cific question  in  an  endeavor  to  stop  this  line  of 
examination  as  not  relevant  or  material.  We  are 
not  arguing  here  about  lead  pipe.  We  are  arguing 
about  fittings  and  i^atents  on  fittings. 

The  Court :  I  don 't  know.  He  is  tiying  to  estab- 
lisli  that  this  is  much  superior  to  any  other  fitting. 
I  don't  think  that  is  an  issue  in  this  case.  I  think 
all  parties  agree,  including  the  court,  that  this  is 
much  superior. 

Mr.  Freeman:  If  your  Honor  will  recall,  they 
held  up  here  an  illustrative  drawing  in  the  opening 
statement,  to  which  I  made  no  objection  at  that 
time,  of  a  publication  or  a  book  called  Bjorling.  It 
is  entitled  "Lead  Fittings."  If  I  can  get  Mr.  Hueb- 
ner or  the  defendants  to  agree  with  me  that  you 
have  a  different  problem  in  connection  with  fittings 
for  lead,  then  I  will  not  ask  any  further  questions 
with  respect  to  lead  pipe. 

The  Court:     I  don't  think  there  is  any  question 
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here  that  there  is  a  different  problem  with  lead  than 

there  is  with  tubing.  [166] 

Mr.  Huebner:  As  far  as  the  use  of  lead  is  con- 
cerned, your  Honor,  naturally  it  is  heavier  than 
aluminum  for  a  given  volume,  and  they  have  used 
aluminum  and  in  some  cases  they  have  used  steel. 
My  point  is  w^e  are  dealing  with  fittings  and  parts  of 
fittings,  and  not  the  material  of  the  tube  which  is 
clamped  by  the  fitting.  There  might  be  a  fitting 
which  is  adaptable  for  use  with  flared  lead  tubing, 
one  adaptable  for  use  with  flared  aluminum  tubing, 
or  with  flared  steel  tubing,  under  some  circum- 
stances, the  identical  fitting  that  is  used  with  alum- 
inum may  be  used  with  lead,  so  there  is  a  reason  for 
using  lead  tubing. 

The  Court :  I  think  one  of  the  desirable  features 
of  these  fittings,  is  the  fact  that  they  can  be  dis- 
engaged very  readily  and  the  tubing  can  be  removed 
and  replaced,  and  one  of  the  reasons  they  can  be  dis- 
engaged is  the  fact  that  no  part  of  the  tubing  is  al- 
lowed to  come  in  contact  with  the  threads,  and  con- 
sequently no  part  of  the  tubing  is  allowed  to  become 
deposited  in  the  threads.  With  lead  pipe,  you  can 
very  easily  see  from  this  drawing  that  lead  pipe  does 
flow  into  the  threads  and,  eonsequeutly,  makes  it 
much  more  difficult  to  change  a  fitting  with  a  lead 
installation  than  it  does  with  aluminum.  No  ques- 
tion about  that.   I  will  sustain  the  objection. 

However,  if  counsel  raises  any  point  on  this  mat- 
ter, why,  then,  I  will  allow  you  to  introduce  evi- 
dence on  it,  but  I  [167]  think  it  is  immaterial  at 
this  time. 
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Mr.  Freeman:  Then  1  understand  and  I  appre- 
ciate the  court's  giving  me  the  opportunity  to  put 
in  additional  evidence  which  should  go  in  as  part  of 
our  prima  facie,  in  the  event  that  they  produce  fit- 
tings api)licable  to  lead. 

The  Court:  If  they  make  any  issue  as  to  the 
(luestion  of  lead  fittings,  I  will  let  you  go  back  and 
put  in  this  evidence. 

Mr.  Freeman:     Thank  you. 

Mr.  Huebner:  In  order  to  avoid  any  mix-up  in 
Mr.  Freeman's  presentation,  I  may  state,  your 
Honor,  one  of  our  prior  art  publications,  which  I 
did  show  a  draAving  of,  is  a  fitting  which  is  refei'red 
to  as  being  used  in  connection  witli  a  lead  tubing. 
The  fitting  isn't  lead  but  the  tubing  connected  with 
it  was.  So  if  that  is  going  to  be  considered  intro- 
ducing the  subject  of  lead,  I  had  better  withdraw 
tlie  objection  at  this  point.  As  a  matter  of  fact, 
some  of  Parker's  own  literature  refers  to  the  use  of 
his  own  fittings  with  lead  tubing. 

The  Court:  Well,  I  think  we  can  get  the  evi- 
dence in  in  less  time  than  we  can  argue  about  it. 

Mr.  Huebner :     I  think  we  can. 

Mr.  Freeman:  I  think  it  would  be  better  if  it 
went  in.  It  tells  the  story  and  the  court  will  then 
have  all  the  facts. 

The  Court:  I  will  reverse  my  ruling  and  over- 
rule the  [168]  objection. 

Mr.  Freeman:  I  am  now  going  to  offer  in  evi- 
dence as  Plaintiff's  Exhibit  28-D  the  illustrative 
drawing  entitled  "Typical  Fitting  for  Lead  Pipe." 

The  Court:    It  may  be  received. 
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The  Clerk:     28-D. 

(The   drawing   referred  to   was  received  in 
evidence  and  marked  Plaintiff's  Exhibit  28-D.) 

Q.  (By  Mr.  Freeman)  :  I  am  going  to  hand  you 
a  piece  of  joipe  which  has  been  marked  Plaintiff* 's 
Exhibit  No.  31 

The  Clerk:     No.  31. 

(The  object  referred  to  was  marked  Plain- 
tiff''s  Exhibit  No.  31  for  identitication.) 

Mr.    Huebner:     What   kind    of    ])ii)e  ^ 

Mr.   Freeman:     Lead  pipe. 

Q.    and  will  ask  you  just  quickly  to  explain 

what  it  is,  although  I  have  already  answered 
counsel. 

A.  This  is  a  short  section  of  standard  commer- 
cial lead  pipe. 

Q.  About  what  is  the  inside  diameter  or  the 
capacity,  referring  to  it  either  by  inches  or  fraction 
of  inches? 

A.  The  inside  diameter  is  approximately  %  of 
an  inch. 

The  Court:     Did  you  introduce  the  pipe? 

Mr.  Freeman:     I  will  offer  it,  your  Honor.  [169] 

The  Court:     It  may  ])e  received  in  evidence. 

(The  object  referred  to  was  received  in  evi- 
dence and  marked  Plaintiff's  Exhibit  No.  [170] 
31.) 

Q.  (By  Mr.  Freeman)  :  I  am  going  to  hand  you 
a  drawing  marked  Plaintiff's  Exhibit  28-E,  which 
is  entitled  "Wall  Thickness  of  Flare  Thins  Out  on 
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Hard  Tubes,"  and  will  ask  you  quickly  to  explain 

what  that  drawing  illustrates. 

A.  Exliibit  28-E  illustrates  the  end  of  a  hard 
metal  tube  with  the  end  tiared.  The  drawing  further 
illustrates  that  as  the  tube  is  tiared  the  wall  thick- 
ness thins  out  80  that  the  extreme  end  of  the  flare, 
at  the  region  marked  with  the  letter  B,  the  wall 
thickness  is  thinner  than  at  the  beginning  portion 
of  the  flare  or  the  region  marked  A. 

Mr.  Freeman:  I  should  like  to  offer  in  evidence 
as  Plaintiff's  Exhibit  28-E  the  drawing  just  re- 
ferred to  by  the  witness. 

The  Court :     It  may  be  received. 

(The  drawing  referred  to  was  marked  Plain- 
tiff's Exhibit  28-E,  and  was  received  in  evi- 
dence.) 

(A  document  was  marked  Plaintiff's  Exhibit 
28-F,  for  identification,  ])y  the  clerk.) 

Q.  (By  Mr.  Freeman) :  I  hand  you  a  drawing 
entitled  "Typical  Two-piece  Fitting  for  Thin  Wall 
Hard  Tubes,"  marked  for  identification  Plaintiff's 
Exhibit  No.  28-F,  and  will  ask  you  to  quickly  ex- 
plain it. 

A.  Exhibit  28-F  is  a  drawing  which  I  made  to 
illustrate  a  typical  two-piece  type  fitting  for  thin 
wall  hard  tubes.  Figure  1  in  this  drawing  shows  a 
ty]:>ical  two-piece  fitting  of  [171]  this  type  with  the 
parts  brought  together  in  the  loose  assembly  or 
finger  tight  position.  Figure  2  is  a  fragmentary 
\dew  showing  the  relation  of  the  seat  parts  and  the 
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flare  when  wrench  pressure  has  been   applied  to 

tighten  the  fitting  to  its  final  position. 

Q.  Do  you  ]iav(^  any  ])]iysical  s]>t'c-imens,  which 
are  now  in  evidence,  illustrating  somewhat  a  typical 
two-piece  fitting? 

A.  Yes.  There  are  in  oA'idenco  Plaintiff's  Ex- 
hibits 21  and  22,  which  illustrate  fittings  of  the  type 
shown  in  the  drawing  Exhibit  28-F. 

Q.  That  is,  one  is  a  complete  unit  and  the  other 
is  a  unit  cut  in  half,  or  sectioii  cut  out,  for  illus- 
trative ])urposes? 

A.  That  is  correct.  Exhibit  21  is  a  complete  unit, 
and  Exhibit  22  is  the  cut-away  unit. 

Q.  Looking  again  at  Plaintiff's  Exhibit  28-F, 
for  identification,  and  the  physical  device  Plaintiff's 
Exhibit  22,  would  you  tell  me  what  happens  as  the 
nut  is  screwed  into  the  body  member  ? 

A.  As  the  nut  is  screwed  into  the  body  member 
the  forward  or  lower  end  of  the  nut  as  viewed  in 
this  drawing  presses  upon  the  outer  surface  of  the 
flare  of  the  tube,  and  in  turn  causes  the  inner  sur- 
face of  the  flare  to  press  against  the  beveled  seat 
within  the  body  member.  As  the  [172]  nut  thus 
presses  upon  the  flare  the  forward  end  of  the  nut, 
or  lower  end,  is  caused  to  expand  and  to  go  out  into 
ladial  contact  with  the  side  wall  of  the  nut  in  the 
region  immediately  below  the  threaded,  that  is,  the 
internally  threaded  portion  of  the  body.  Wlien  the 
]uit  at  its  lower  end  has  thus  expanded  into  contact 
with  the  body,  it  is  backed  up  by  the  body  and 
futher  expansion  is  limited,  but  the  forces  in  the 
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parts  then  react  and  cause  the  seat  on  the  ))ody, 
which  eni»-ages  the  iiuier  surface  of  the  tiare  of  the 
tube,  to  deform  iinvardlj^  somewhat  and  adjust  itself 
into  i^erfect  seatin,^'  and  sealing-  contact  with  the 
inner  surface  of  the  tlare. 

Q.  Is  it  true  that  when  the  nut  rotates  in  the 
tyj)ical  two-i)iece  fitting  that  the  nut  then  scores  or 
scratches  the  outside  surface  of  the  tube  flare? 

A.  Yes,  when  the  nut  is  rotated  to  bring  it  to  its 
final  position  against  the  flare,  that  is,  from  the  loose 
assembly  position  to  the  tight  assembly  position,  it 
directly  engages  the  outer  surface  of  the  flare,  and 
either  of  two  things  could  happen:  either  it  will 
carry  the  tube  around  with  it,  in  which  case  the  tube 
i-otates  on  the  body  seat  itself  and  would  cause 
scoring  or  scratcliing  of  the  sealing  surfaces  on  the 
flare  and  body  member,  or  if  the  nut  does  not  carry 
the  tube  around  ^^^th  it,  then  the  nut  rotates  directly 
U])on  the  outer  surface  of  the  flare,  as  you  have  men- 
tioned, and  would  cause  score  marks  to  occur  in  the 
outer  [173]  surface  of  the  flare. 

Q.  Now,  if  the  tube  twists  any,  is  that  something 
that  can  be  forgotten  in  hydraulic  installations  ? 

A.  No,  it  isn't  to  be  forgotten;  it  is  to  be  very 
seriously  considered,  because  when  the  tube  is 
twisted  as  its  one  end  in  this  fashion,  naturally  the 
other  end  of  the  tube  must  be  anchored  to  some 
other  member  and  would  not  be  subject  to  twisting, 
and  if  one  end  twists  and  the  other  end  does  not, 
that  sets  ux)  a  tortional  strain  within  the  tubing 
itself  and  loads  it  with  a  pre-stress  condition.   Pre- 
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stressing  of  the  tube  in  this  manner  is  not  desirable. 
In  the  first  place,  since  tubing  does  not  need  to  be 
threaded  the  wall  thickness  can  be  originally  chosen 
to  hold  the  pressure  of  the  fluid  which  it  is  to  con- 
tain, and  the  wall  thickness  need  not  be  made  any 
tliicker  than  necessary  to  hold  this  pressure.  When 
the  tube  is  twisted  in  this  fashion  it  sets  up  tensile 
stresses  within  the  tube  and  reduces  the  margin 
that  you  have  provided  for  holding  the  internal 
fluid  pressure.  [174] 

Q.  Is  there  any  tendency  when  there  has  been 
scoring  of  the  flare  to  set  up  a  possible  rupture  of 
the  flare  or  the  tube? 

A.  Yes,  very  definitely.  When  the  tube  is  in- 
stalled in  an  installation,  it  is  usually  in  an  installa- 
tion where  there  are  moving  parts  close  b}^  or 
possibly  one  of  the  parts  to  which  the  tubing  is  con- 
nected may  have  a  slight  amount  of  relative  move- 
ment compared  with  the  other  part  to  which  the 
other  end  of  the  tubing  is  connected.  TJiis  relative 
motion  may  be  referred  to  as  vibration. 

Vibration  is  one  of  the  most  serious  factors  to 
be  considered  in  a  tubing  installation,  because  it  can 
quite  readily  bring  about  fracture  of  the  tube  un- 
less it  is  guarded  against  and  provided  for.  When 
a  tube  is  vibrated  to  the  point  of  failure,  it  is  almost 
invariably  the  case  that  failure  occurs  in  the  region 
of  the  flare.  This  is  probably  for  the  reason  that  the 
flare  has  been  stretched  somewhat  by  the  actual 
flaring  operation,  and  it  has  been  thinned  out  some- 
what when  it  has  been  stretched  out.  Anything  that 
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you  do  to  the  flare  beyond  the  normal  flaring  oper- 
ation Avliidi  would  tend  to  woakcu  the  flare  just 
adds  to  the  possibilit}'  of  a  fracture  occurring  in  the 
flare  sooner  than  you  may  have  provided  for  or 
tried  to  guard  against. 

Q.  Now,  as  the  nut  is  moved  to  its  tightened 
position,  as  illustrated  in  the  typical  two-piece  fit- 
ting. Plaintiff's  [175]  Exhibit  28-F  for  identifica- 
tion, is  it  fair  to  say  that  the  lower  end  of  the  nut 
operates  as  a  wedge  ])etween  the  outer  wall  of  the 
flare  and  the  inncM'  wall  of  tlie  l)ody  member? 

A.  Yes,  that  is  correct,  because  the  lower  did 
of  the  nut  expands  to  take  up  whatever  initial  slijj- 
fit  clearance  you  have  provided  betw^een  it  and  the 
ojjposing  wall  of  the  body,  and  as  soon  as  this 
clearance  is  taken  up,  then  the  lower  end  of  the  nut 
acts  as  a  wedge  between  the  nut  wall  and  the  flare 
itself  to  further  compress  or  force  the  flare  against 
the  body  seat. 

Q.  So,  in  addition  to  wedging  due  to  the  angular 
shape  of  the  nut,  that  is  the  cross-sectional  shape  of 
the  nut,  you  have  a  wedge  action,  and  simultaneously 
a  rotating  action?  A.     That  is  correct. 

Mr.  Freeman:  We  will  offer  in  evidence  as 
Plaintiff's  Exhibit  28-F  the  drawing  entitled 
''Typical  Two-Piece  Fitting  for  Thin  Wall  Hard 
Tubes." 

The  Court:     It  may  be  received. 

The  Clerk:     No.  28-F  in  evidence. 

(The  drawing  referred  to  was  received  in 
evidence  and  marked  Plaintiff's  Exhibit  28-F.) 
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The  Court:  Mr.  Freeman,  ])efore  you  continue, 
I  notice  it  is  nearly  12:00.  We  will  take  our  recess 
now  until  2:00  o'clock  this  afternoon.  [176] 

(Thereupon,  at  12:00  o'clock  noon,  a  recess 
was  taken  imtil  2:00  o'clock  p.m.,  of  the  same 
date.)  [177] 

Los  Angeles,  California,  Thursday,  Jvme  15, 
1950,  2 :00  P.M. 

JOHN  N.  WOLFRAM 

called  as  a  witness  by  and  on  behalf  of  the  plaintiff, 
having-  been  previously  sworn,  resumed  the  stand 
and  testified  further  as  follows: 

Direct  Examination 
(Continued) 
By  Mr.  Freeman: 

Q.  I  hand  you  a  drawing  which  we  will  mark 
Plaintiff's  Exhibit  28-G,  entitled  ''Typical  Three- 
piece  Fitting"  and  ask  you  to  explain  it  briefly. 

(A  document  was  marked  Plaintiff's  Exhibit 
28-G,  for  identification,  by  the  clerk.) 

A.  Exhibit  28-G  is  a  drawing  which  I  made  to 
illustrate  a  typical  three-piece  type  fitting  for  thin 
wall  hard  tubes.  Figure  1  is  a  cross-section  through 
the  coupling  showing  the  parts  in  their  loosely 
assembled  condition.  And  Figure  2  is  a  fragmentary 
view  through  the  seat  portion  and  showing  the 
relation  of  the  parts,  that  is,  the  sleeve  head  and 
the  flare  of  the  tube  and  the  seat  on  the  bodv  when 
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the  coupling  has  been  tightened  with  a  wrench. 

Q.     Are  you  through?  A.     Yes,  sir. 

Q.  Do  you  have  any  physical  specimen  of  that 
type  of  device  here  present"?  [178] 

A.  I  have  here  two  specimens.  One  is  Ph\in- 
tiff's  Exhibit  24,  which  shows  a  coupling  of  this 
type  with  a  portion  cut  away,  and  the  other  is 
Plaintiff's  Exhibit  No.  23,  which  shows  the  parts 
m  their  intial  condition. 

jNIr.  Freeman:  I  offer  in  evidence  Plaintiff's 
Exhibit  No.  28-G. 

The  Court:     It  may  be  received. 

(The  document,  heretofore  marked  Plaintiff's 
Exhibit  28-G,  for  identification,  was  received 
in  evidence.) 

(A  document  was  marked  Plaintiff's  Exhibit 
28-H,  for  identification,  by  the  clerk.) 

Q.  (By  Mr.  Freeman) :  I  hand  you  a  drawing 
marked  28-H  with  the  heading  "Three-piece  Fitting 
Parker  Patent  No.  2,212,183,"  and  will  ask  you  to 
A'ciy  briefly  tell  us  what  is  there  illustrated. 

A.  Exhibit  28-H  is  a  drawing  that  I  made  to 
illustrate  the  type  of  coupling  disclosed  in  the 
Parker  patent  No.  2,212,183.  Figure  1  is  a  cross- 
section  view  through  the  length  of  the  coupling 
showing  the  parts  in  their  loosely  assembled  con- 
dition. And  Figure  2,  again,  is  a  fragmentary  view- 
showing  the  seat  parts  after  the  coupling  has  been 
made  wrench  tight.  [179] 

iMr.  Freeman:     I  will  ask  the  clerk  to  mark  this 
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fitting  as  Plaintiff's  Exhibit  No.  32. 
The  Clerk:     No.  32. 

(The  article  referred  to  was  marked  Plain- 
tiff's Exhibit  No.  32  for  identification.) 

Q.  (By  Mr.  Freeman)  :  I  am  going  to  hand  you 
a  fitting  marked  Plaintiff's  Exhibit  No.  32,  which 
is  a  Parker  No.  24  aluminum  fitting,  and  will  ask 
you  to  describe  it  briefly  and  make  any  comparison 
you  want  with  the  sketch.  Plaintiff's  Exhibit  28-H. 

Mr.  Freeman:  If  I  may  interrupt,  I  am  also 
going  to  ask  that  the  No.  24  ahiminum  Parker 
fitting,  which  is  cut  in  section,  be  likewise  marked 
Plaintiff's  Exhibit  33. 

The  Clerk:     No.  33. 

(The  article  referred  to  was  marked  Plain- 
tiff's Exhibit  No.  33  for  identification.) 

Q.  (By  Mr.  Freeman)  :  You  might  use  both  of 
them,  one  being  a  complete  device  and  the  other 
being  a  cut-in-section  for  better  illustrating  the  in- 
ternal arrangement. 

A.  The  two  fittings  which  you  have  handed  me. 
Exhibits  32  and  33,  are  parts  made  in  accordance 
with  the  Patent  2,212,183,  as  illustrated  in  Exhibit 
28-H,  and  they  are  both  of  Parker  manufacture 
and  bear  the  Parker  trademark. 

Q.  The  one  that  is  cut  in  section  for  illus- 
trative [180]  purposes,  will  you  tell  me,  if  you 
know,  what  torque  or  how  much  pressure  was 
applied  upon  the  nut  for  bringing  it  to  the  posi- 
tion that  it  is  now  in  and  what  j^ou  did  in  connec- 
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tioii  with  cutting  it  in  half,  or  cutting  a   section 

of  it? 

A.  Exhibit  33,  which  is  the  cut-away  sample, 
was  assembled  with  750  inch  pounds  torque.  I 
tliink  that  number  is  correct.  I  could  check  it. 
This  is  the  average  torque  that  is  recommended  hy 
government  specifications.  I  say  ''average  torque." 
Actually,  the  government  specifications  set  out  a 
range  from  minimum  to  maximum,  and  I  believe 
that  the  minimum  for  this  particular  size  is  600 
inch  ])ounds  torque  and  the  maximum  is  900  inch 
pounds  torque,  and  I  used  an  average  between  them 
as  the  torque  to  assemble  this  fitting  Avith. 

After  the  fitting  was  assembled  to  this  torque,  it 
was  carefully  cut  so  that  it  is  in  its  present  con- 
dition on  a  milling  machine  and  the  nut  has  been 
pinned  so  that  the  parts  would  remain  in  their  pres- 
ent position,  that  is,  the  nut  has  been  pinned  to  the 
body  at  the  back  side. 

Q.  And  is  that  to  keep  the  parts  from  coming 
apart  or  being  unscrewed  during  handling? 

A.     That  is  correct. 

Q.  Do  you  have  another  device  where  instead 
of  pinning  them,  you  used  a  plastic  for  retaining 
the  x)arts  in  their  position,  so  that  when  they  were 
cut  apart,  they  would  [181]  still  remain  in  the  same 
position  ? 

A.     Yes,  we  do  have  such  a  sam^jle. 

^Ir.  Freeman:  I  am  going  to  ask  the  clerk  to 
mark  the  device  with  the  plastic  in  as  Plaintiff's 
Exhibit  No.  34. 
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The  Clerk:     No.  34. 

(The  article  referred  to  was  marked  Plain- 
tiff's Exhibit  No.  34  for  identification.) 

Q.  (By  Mr.  Freeman) :  Do  I  nnderstand  that 
Exhibit  No.  34  differs  from  Exhibit  No.  33  in  that 
Exhibit  No.  33  the  parts  were  pinned  together, 
whereas  in  34  the  parts  are  held  together  by 
plastic'^  A.     That  is  correct. 

Q.  Of  conrse,  plastic  is  not  used  normally  in 
connection  with  the  fittings? 

A.     No ;  that  is  correct. 

Q.  And  that  was  only  used  illustrative  in  this 
case  to  retain  the  parts  from  coming  apart  due  to 
the  fact  that  they  were  cut  in  half  or  a  section  cut 
out?  A.     That  is  correct. 

Q.  And  the  same  is  true  with  respect  to  tlie 
])inning  as  you  have  referred  to  it  in  connection 
with  Plaintiff's  Exhibit  33? 

A.  That  is  correct.  I  might  add  that  the  plastic 
material  was  added  or  poured  into  the  fitting 
through  the  two  holes  that  you  have  in  the  side  of 
the  imt  after  the  parts  had  [182]  been  assembled 
to  their  proper  torque.  The  plastic  was  in  a  liquid 
condition  and  flowed  into  the  crevices  that  remained 
and  then  set  there.  [183] 

Q.  After  it  was  set,  you  then  cut  away  a  por- 
tion  of  Plaintiff* 's   Exhibit  34,   is   that  correct? 

A.     That  is  correct. 

Mr.  Freeman:  I  am  going  to  oft'er  in  evidence 
Plaintiff's  Exhibit  28-H. 
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The  Court:     Tt  may  be  received. 

(The  diagram,  heretofore  marked  Plaintitt*'s 
Exhibit  28-H,  for  identilication,  was  received 
in   evidence.) 

Mr.  Freeman :  I  am  going  to  ask  that  the  draw- 
ing or  sketch  entitled  "Sleeve  Head  Angle"  be 
marked  for  identification  28-1. 

(The  drawing  referred  to  was  marked  Plain- 
tiif's   Exhibit  28-1,   for  identification.) 

Q.  (By  Mr.  Freeman)  :  In  about  three  words 
will  you  tell  us  what  it  illustrates? 

A.  Exliibit  28-1  is  a  drawing  which  I  made  to 
illustrate  the  sleeve  itself  taken  from  the  Parker 
patent  2,212,18)3,  and  it  specifically  shows  the  angle 
which  is  on  the  outside  surface  of  the  head  of  the 
sleeve. 

Mr.  Freeman:  I  oifer  in  evidence  the  drawing- 
marked  28-1. 

The  Court:     It  may  be  received. 

(The  drawing,  heretofore  marked  Plaintiff's 
Exhibit  28-1,  for  identification,  was  received 
in  evidence.)  [184] 

(A  document  was  marked  Plaintiff's  Ex- 
hibit 28- J,  for  identification,  by  the  clerk.) 

Q.  (By  Mr.  Freeman)  :  I  hand  you  a  di'a wing- 
marked  28- J,  and  as  quickly  as  possible  will  you 
tell  us  what  it  illustrates?  The  drawing  is  en- 
titled "Free   Exi)ansion  of   Sleeve   Head." 
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A.  This  drawing  illustrates  the  sleeve  of  the 
coupling-  in  the  dotted  position,  this  l^eing  the  po- 
sition when  the  parts  are  ii^  finger  tight  or  loose 
assembly  condition.  The  drawing  also  shows  the 
same  sleeve  head  in  a  full  line  })osition,  and  showing 
that  the  sleeve  head  has  been  expanded  at  its  lower 
end  and  has  taken  uj^  part  of  the  initial  clearance 
b(^tween  the  side  wall  of  the  sleeve  head  and  the 
adjacent  wall  of  the  nut. 

Q.  Do  I  understand  that  the  dotted  line  posi- 
tion is  the  initial  position  or  what  we  might  call 
finger  tight  position?  A.     That  is  correct. 

Q.  And  that  the  solid  line  position  is  the  posi- 
tion the  i)arts  assume  after  the  nut  has  been  brought 
up  to  the  proper  torque  f  A.     That  is  correct. 

Mr.  Freeman:  I  offer  in  evidence  the  drawing 
marked  28-J. 

The   Court:     It   may  be   received.    [185] 

(The  document,  heretofore  marked  Plain- 
tiff's Exhibit  28-J,  for  identification,  was  re- 
ceived in  evidence.) 

(A  drawing  was  marked  Plaintiff's  Exhibit 
28-K,  for  identification,  by  the  clerk.) 
Q.     (By  Mr.  Freeman) :     I  hand  you  a  drawing 
marked  28-K  entitled  ''Expansion  of  Sleeve  Head 
Provides  Hoop  Tension."     The  term  "Hooj)  Ten- 
sion" was  referred  to  earlier  in   connection  with 
your  description  of  the  Parker  patent.     Will  you 
please  explain  what  the  drawing  illustrates? 
A.     This  is  a  drawing  which  I  made  of  the  sleeve 
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alone  and  showing  what  I  call  a  wire  hoop  wrapped 
around  the  lower  end  of  the  sleeve  as  a  means  of 
pictorially  representing  liooj)  tension  in  the  sleeve. 
The  hoop  tension  is  not  initially  present,  of  course, 
l)ut  is  imposed  when  the  sleeve  has  undergone  ex- 
pansion during  the  tightening  of  the  coupling. 
When  the  coupling  is  tightened  and  the  sleeve  head 
expands,  the  metal  within  the  sleeve  head  is  put 
under  tensile  stress  and  tends  to  return  to  its  ini- 
tial contracted  position.  This  tendency  to  return 
is  what  we  refer  to  as  th(^  hoop  tension. 

Mr.  Freeman:  I  will  offer  in  evidence  the  drav\^- 
ing  marked  "Expansion  of  Sleeve  Head  Provides 
Hoop  Tension,"  heretofore  identified  as  Plaintiff's 
Exhibit  28-K. 

The  Court :     May  I  ask  a  question  ? 

Mr.   Freeman:     Yes.    [186] 

The  Court:  When  you  tighten  up  on  these  con- 
nections, in  tightening  up  you  cause  friction,  don't 
you,  and  friction  causes  heat,  and  heat  causes  ex- 
pansion, is  that  correct? 

The  Witness:     That  is  correct,  your  Honor. 

The  Court:  Well,  the  more  you  tighten  up,  the 
more  the   heat   and  the  more  the   expansion? 

The  Witness:  Your  Honor,  I  think  that  there 
is  so  A^ry  little  heat  generated  in  the  ordinary  op- 
eration of  tightening  a  coupling  that  it  can  be  com- 
pletely ignored. 

The  Court:  You  don't  get  enough  heat  to  caii.'e 
any  appreciable  change  in  the  volume  present? 


242  The  Parker  Applianee  Co,,  etc. 

(Testimony  of  John  N.  Wolfram.) 

The  Witness:  Not  in  my  experience  or  knowl- 
edge. 

Mr.  Freeman:  I  am  going  to  offer  in  evidence 
the  three  physical  specimens  heretofore  referred 
to  as  Plaintiff's  Exhibits  Nos.  32,  33  and  34. 

The  Court:  They  may  all  be  admitted  in  evi- 
dence. 

(The  drawing,  heretofore  marked  Plaintiff' 's 
Exhibit  28-K,  for  identification,  and  the  speci- 
mens heretofore  marked  Plaintiff's  Exhibits 
32,  33  and  34,  for  identification,  were  received 
in  cAddence.)    [187] 

Q.  Will  you  tell  us  just  what  does  expand  in 
the  fitting  when  it  is  tightened  up? 

A.  As  the  fitting  is  tightened  up,  the  sleeve  head 
itself  is  forced  downwardly  onto  the  conical  sur- 
face of  the  flare  of  the  tube  by  the  action  of  the 
nut,  and  it  is  the  sleeve  head  itself  which  under- 
goes expanison. 

The  Court:    Because  of  the  pressure? 

The  Witness:  Yes,  your  Honor,  because  of  the 
fact  that  the  nut  is  forcing  it  downward  onto  a 
conical  surface  and  the  cone  tends  to  spread  the 
sleeve. 

The  Court:  That  is  because  of  the  pressure  by 
the  nut? 

The  Witness:     Yes,  your  Honor. 

The  Court:    Not  because  of  heat? 

The  Witness :  Of  course,  if  there  is  heat  present, 
it  would  tend  to  cause  expansion  of  the  metal  in 
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itself,  but  I  don't  think  that  there  is  enougli  heat 

present  to  cause  enough  expansion  that  you  could 

measure. 

Mr.  Fi'eeman:  I  will  ask  the  clerk  to  mark  this 
drawing-  as  Plaintiff's  Exhibit  28-L. 

The  Clerk:     No.  28-L. 

(The  drawing  referred  to  was  marked  Plain- 
tiff's Exhibit  No.  28-L  for  identification.) 

Q.  (By  Mr.  Freeman) :  T  hand  you  a  draw- 
ing marked  P]aintiff''s  Exhibit  28-L,  which  is  en- 
titled, "Hook  Tension  [188]  Lock  Nut  Against 
Loosening."  Will  you  ])lease  explain  what  you 
mean  aljout  the  hook  tension  preventing  the  nut 
from  loosening? 

A.  This  is  a  drawing  that  I  made  based  upon 
our  Patent  2,212,183  and  illustrates  in  the  dotted 
position  the  original  position  of  the  sleeve  head. 
The  full  line  position  of  the  sleeve  represents  the 
final  position  when  it  has  been  properly  tightened. 
You  will  note  that  this  position  is  out  farther  in  a 
radial  direction  than  the  dotted  line  position,  to  in- 
dicate expansion  of  the  sleeve  head. 

Since  the  exi^ansion  of  the  sleeve  head  stretches 
the  metal  of  the  sleeve  head  around  the  circle  of 
the  head,  it  puts  the  head  under  tensile  stress.  This 
tensile  stress  tends  to  cause  the  sleeve  to  return  to 
its  original  position,  that  is,  the  sleeve  is  constantly 
tending  to  contract  to  the  position  shown  in  the 
dotted  line.  However,  it  cannot  do  this  as  long  as 
the  nut  bears  against  the  sleeve  and  shoulder  in  the 
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position  marked  A  in  the  drawing,  since  in  order 
for  the  sleeve  head  to  contract,  it  must  slide  back 
up  the  conical  surface  of  the  flare,  that  is,  when 
you  Adew  the  drawing,  the  sleeve  head  to  contract 
would  haA'e  to  move  in  an  upward  direction. 

The  nut  prevents  this  upward  movement,  and  the 
reaction  is  taken  in  the  threads,  the  threaded  en- 
gagement l^etween  the  nut  and  the  bod}'  at  the  point 
marked  B.  [189] 

This  effect  is  quite  similar  to  that  of  the  com- 
monly known  and  understood  lock  washer.  If  the 
nut  should  for  any  reason  Ijc  loosened  just  a  small 
part  of  a  turn,  the  shoulder  at  the  region  marked 
A  would  lie  moved  in  the  upward  direction  a  slight 
amount.  However,  if  it  should  do  this,  the  sleeve 
would  immediately  slide  up  the  cone  of  the  tube 
flare  and  take  up  the  space  that  would  otherwise 
occur  at  the  point  A,  and  again  come  in  contact 
or,  probably  I  should  say  it  would  remain  in  con- 
tact with  the  nut  shoulder  at  the  point  A  so  that 
the  coupling  would  still  remain  tight.  There  would 
still  be  pressure  l)etween  the  sleeve  and  the  nut  at 
the  point  A  which  would  cause  a  reaction  pres- 
sure at  the  threads  at  point  B  and  result  in  enough 
friction  ])eing  retained  at  the  point  B  to  prevent 
further  unloosening  of  the  nut. 

Mr.  Freeman:  I  am  going  to  offer  in  evidence 
the  drawing  just  identified  as  Plaintiff's  Exhibit 
28-L. 

The  Court:    It  may  be  received. 

The   Clerk:     No.    28-L. 
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(I'lic   drawing-   referred   to   was   received  in 
evidence  and  marked  Plaintiff's  Exhibit   No. 

28-L.) 

The  Witness:  I  might,  make  a  comment  here 
that  this  drawing  has  a  little  inaccuracy  in  that 
the  lead  line  from  the  word  ''body"  should  extend 
over  to  the  other  member,  rather  than  to  the  mem- 
ber that  it  does. 

Q.  (By  Mr.  Freeman) :  In  other  words,  you 
have  two  [190]  lead  lines  to  the  nut,  and  you  want 
the  lead  line  from  the  body  to  extend  over  to  the 
body  member?  A.     That  is  correct. 

Mr.  Freeman:  With  the  defendants'  permission, 
might  we  make  that  change? 

Mr.  Huebner :  Certainly.  Do  anything  you  want 
him  to  do.  The  drawings,  I  understand,  are  merely 
illustrative  of  his  testimony,  so  he  is  at  liberty  to 
change  them  if  he  wants. 

Mr.  Freeman:  I  already  have  offered  it  and  I 
don't  want  to  make  any  changes  without  everybody 
agreeing. 

Mr.  Huebner:  May  we  see  what  he  did  so  we 
can  conform  our  copies? 

Mr.  Freeman:  If  the  court  will  give  me  his,  we 
will  conform  it. 

The  Court:     I   mil  conform  mine. 

Mr.  Freeman:  May  I  ask  the  clerk  to  mark 
this  drawing  as   Plaintiff's   Exhibit  28-M  ? 

The   Court:     28-M   for   identification. 

(The  drawing  referred  to  was  marked  Plain- 
tiff's Exhibit  No.  28-M  for  identification.) 
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Q.  (By  Mr.  Freeman) :  I  now  band  you  a 
drawing  marked  Plaintiff's  Exhibit  28-M,  and  will 
you  tell  us  what  is  there  illustrated  i  That  drawing 
is  entitled  "Free  Expansion  Corrects  Out-of-Round 
Sleeve."   [191] 

A.  Exhibit  29-M  is  another  drawing  which  I 
made  to  indicate  how  expansion  of  the  sleeve  head 
can  correct  out-of-round  sleeves.  When  sleeves  are 
manufactured,  they  are  usually  made  from  solid  bar 
material,  and  the  hole  is  drilled  through  them,  and 
the  outside  surface  is  properly  contoured  by  cutting 
tools  in  an  automatic  screw  machine,  and  when  the 
parts  come  off  the  machine  sometimes  the  cutting 
away  of  the  material  has  changed  the  internal  stress 
conditions  of  the  material,  so  that  if  we  measured 
the  sleeve  carefully  across  the  diameter  at  one  point 
and  then  again  at  another  point  at  right  angles  to 
the  first  measuring  point,  there  may  be  a  slight  out- 
of-round  condition  that  may  run  one  or  two,  pos- 
sibly three,  thousandths  of  an  inch  in  some  extreme, 
or  more  extreme  cases,  so  that  the  sleeve  head  or 
other  parts  of  the  sleeve  may  actually  be  slightly 
oval. 

When  the  oval  sleeve  is  assembled  with  a  coupling 
and  a  piece  of  tube,  it  would  not  seat  perfectly  all 
around  the  diameter  upon  the  flare.  When  the  sleeve 
head  then  expands  as  wrench  pressure  is  applied,  it 
will  tend  to  take  a  round  position,  or  whatever  posi- 
tion the  outer  surface  of  the  flare  is.  In  other  words, 
if  the  flare  is  not  perfectly  round  and  is  at  slight 
variance  with  the  roundness  of  the  sleeve,  the  sleeve 
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will  tend  to  conform  itself  to  the  surface  of  the  flare, 
and  it  is  expansion  and  the  yielding  or  movement  of 
the  sleeve  head  that  permits  this.  [192] 

Mr.  Freeman:     I  am  going  to  olfer  in  evidence 
the  drawing  entitled  ' '  Free  Expansion  Corrects  Oiit- 
of-round  Sleeves"  as  Plaintiff's  Exhibit  28-M. 
The  Court :     It  may  be  received. 

(The  document  referred  to  was  marked  Plain- 
tiff's Exhibit  28-M,  and  was  received  in  evi-- 
dence.) 

(A  document  was  marked  Plaintiff's  Exhibit 
28-N,  for  identification,  by  the  clerk.) 

Q.  (By  Mr.  Freeman)  :  I  hand  you  a  drawing 
marked  Plaintiff's  Exhibit  28-N,  entitled  "Expan- 
sion Converts  Toe  Contact  to  Area  Contact,"  and  I 
think  you  mentioned  earlier  this  morning  something 
about  pivotal  or  pivotal  movement  and  line  contact, 
and  I  wish  you  would  tell  us  just  what  this  drawing 
illustrates. 

A.  This  is  a  drawing  which  I  made  to  illustrate 
how  the  sleeve  head  as  it  expands  converts  initial 
toe  contact  betw-een  the  sleeve  and  the  flare  to  area 
contact.  The  dotted  lines  show  the  initial  position 
of  the  lower  end  of  the  sleeve  as  they  appear  in  the 
finger  tight  or  loose  assembly.  As  the  sleeve  head 
expands  during  the  process  of  tightening  with  a 
wrench,  the  expansion  takes  the  form  of  a  pivotal 
movement.  When  we  consider  any  one  cutting  plane 
through  the  longitudinal  direction  of  the  coupling, 
the  i^ivot  point  for  this  movement  is  located  some- 
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where  above  the  shoulder  contact  between  the  nut 
and  the  sleeve.  Since  the  expansion  is  of  a  piv- 
oted [193]  nature  when  we  consider  any  one  cutting 
plane,  the  initial  angle  of  the  outside  of  the  sleeve 
head  decreases.  Likewise,  the  angular  position  of 
the  inside  seat  or  flared  surface  of  the  sleeve  head 
changes.  Initially,  the  bottom  portion  of  the  sleeve 
head  engages  in  line  contact  with  the  flare  of  the 
tube,  and  then  the  flare  surface  of  the  sleeve  head 
diverges  somewhat  from  the  outer  surface  of  the 
tube  flare.  However,  the  pivoted  movement  of  the 
sleeve  head  causes  the  angular  position  of  the  inside 
surface  of  the  flared  part  of  the  sleeve  head  to 
change  so  that  it  will  conform  more  nearly  with  that 
of  the  flare  of  the  tube. 

Q.  I  am  wondering  if  I  could  ask  you  to  take 
Plaintiff's  Exhibit  28-H,  for  identification,  and  put 
a  h'ad  line  on  there  with  the  word  "Body''  opposite 
the  body. 

(Witness  does  as  requested.) 

Mr.  Freeman :  I  am  going  to  offer  in  evidence 
the  drawing  No.  28-N. 

The  Court :     It  may  be  received. 

(The  drawing,  heretofore  marked  Plaintiff's 
Exhibit  28-N,  for  identification,  was  received 
in  evidence.) 

Q.  (By  Mr.  Freeman) :  I  think  j^ou  have  said 
with  respect  to  many  of  these  drawings  under  the 
general  heading  of  Plaintiff's  Exhibit  No.  28,  that 
all  of  those  were  made  by  yourself? 


vs.  Irvin  W.  Masters,  Inc.,  etc.  249 

(Testimony  of  John  N.  Wolfram.) 

A.  That  is  correct,  I  have  made  this  entire  series 
of  drawings.  [194] 

Q.     That  is,  you  personally  made  them? 

A.     That  is  correct. 

(A  document  was  marked  Plaintiff's  Exhibit 

No.  28-0,  for  identification,  ])y  the  clerk.) 

Q.  (By  i\Ir.  Freeman)  :  1  liand  you  a  drawing 
marked  Plaintiff's  Exhibit  No.  28-0  and  will  ask 
you  to  very  briefly  describe  it. 

A.  This  is  a  drawing  which  I  made  to  illustrate 
the  point  that  expansion  of  the  sleeve  makes  the 
amount  of  nut  turning  less  critical.  When  the  cou- 
pling is  being  assembled  the  nut  is  turned  with  a 
wrench  from  the  finger  tight  position  to  the  final 
l^osition.  The  tubing  being  a  hard  metal  tube  does 
not  need  to  ])e  compressed  very  much  in  order  to 
create  a  fairly  large  sealing  stress,  as  you  might  call 
it,  between  it,  that  is,  between  the  inner  flare  surface, 
and  the  body.  Therefore,  there  is  not  a  great  deal 
of  actual  turning  movement  of  the  nut  required  to 
bring  about  this  sealing  stress.  In  fact,  the  wrench 
torque  goes  up  quite  rapidly  from  the  finger  tight 
position  to  the  final  position.  When  the  sleeve  head 
can  expand,  as  it  does,  in  the  fittings  here  involved, 
part  of  the  turning  movement  of  the  nut  is  trans- 
lated into  vertical  movement  of  the  sleeve,  which 
tends  to  compress  the  flare  itself,  as  I  have  indicated 
on  the  drawing  here  by  the  expression  ''Compres- 
sion of  Flare,"  and  part  of  the  turning  movement 
of  the  nut  is  translated  into  radial  [195]  movement. 
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or  expansion  of  the  sleeve  head.  Thus,  if  we  take 
and  turn  a  luit  slightly  more  than  it  should  be 
turned  during  normal  make-up,  there  will  be  a  part 
of  the  turning  movement  applied  to  radial  expan- 
sion and  part  to  compression  of  the  flare,  and  there 
won't  be  as  much  damage  or  needless  compression 
put  upon  the  flare  as  if  we  do  not  have  expansion 
of  the  sleeve  head. 

Q.  I  hand  you  a  drawing  marked  Plaintiff's  Ex- 
hibit 28-P,  for  identification,  entitled  "Angle  Pro- 
vides More  Room  for  Expansion  Where  Expansion 
Is  Greatest."  Will  you  please  explain  just  what  you 
mean  by  that  heading  and  what  the  drawing  illus- 
trates ? 

(The  document  was  marked  Plaintiff's  Ex- 
hibit 28-P,  for  identification,  by  the  clerk.) 

A.  As  I  have  said  before,  the  expansion  of  the 
sleeve  head  is  of  a  pivoted  type  when  we  consider 
one  plane  through  the  sleeve  head.  Since  it  is  piv- 
oted, then  the  points  of  the  sleeve  head  which  lie 
closest  to  the  pivot  point  will  not  move  as  far  as  the 
points  which  lie  a  greater  distance  from  the  pivot 
])oint.  The  points  of  the  sleeve,  which  are  at  the 
lower  end  of  the  head,  as  viewed  in  this  drawing, 
are  farther  from  the  pivot  point  than  the  points  of 
the  sleeve  head  toward  the  upper  end  of  the  draw- 
ing. Therefore  they  move  a  greater  distance  and  the 
sleeve  head  angle  provides  additional  space  between 
the  sleeve  head  and  the  wall  [196]  of  the  nut  to 
accommodate  this  additional  or  greater  movement. 

Q.     In  other  words,  the  sleeve  head  as  it  expands 
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more  towards  its  lowci'  ond  is  provided  with  room 
for  such  expansion  without  necessarily  contacting 
the  inner  wall  of  the  nut  proi^er? 

A.     That  is  correct. 

Mr.  Freeman:  I  am  going  to  offer  in  evidence 
the  drawing  entitled  "Expansion  Makes  Amount  of 
Nut  Turning  Less  Critical,"  as  Plaintiff's  Exhibit 
28-0,  and  the  drawing  or  sketch  just  referred  to 
entitled  "Angle  Provides  More  Room  for  Expan- 
sion Where  Expansion  Is  Greatest/'  as  Plaintiff*'s 
Exhibit  28-P. 

The  Court :     They  may  be  received. 

(The  documents,  heretofore  marked  Plain- 
tiff's Exhibits  28-0  and  28-P,  respectively,  for 
identification,  were  received  in  evidence.) 

(A  document  was  marked  Plaintiff's  Exhibit 
28-Q,  for  identification,  by  the  clerk.) 

Q.  (By  Mr.  Freeman)  :  Earlier  this  morning 
in  connection  with  the  Parker  patent  you  mentioned 
shoulder-to-shoulder  contact,  that  is,  between  the 
sleeve  and  the  nut,  and  I  am  going  to  give  you  a 
drawing  which  has  been  marked  for  identification 
Plaintiff''s  Exhibit  No.  28-Q  and  will  ask  you  to 
explain  what  it  is  and  its  connection,  if  any,  with 
your  earlier  testimony  about  the  shoulder-to- 
shoulder  contact  or  area  of  contact.  [197] 

A.  This  is  a  drawing  which  I  made  to  indicate 
the  fact  that  the  angle  on  the  outside  of  the  slee^-e 
head  permits  a  maximum  of  shoulder  contact  be- 
tween the  nut  and  the  sleeve. 
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I  have  already  pointed  out  that  the  sleeve  head 
undergoes  a  i:)ivotal  movement  as  it  exj^ands,  and 
that  sufficient  clearance  is  provided  at  the  lower  end 
of  the  sleeve  head  as  viewed  in  this  drawing  to  ac- 
commodate this  expansion,  and  that  the  expansion 
at  this  point  is  greater  than  it  is  at  the  uper  end  of 
the  sleeve  head.  Since  there  is  not  as  much  expan- 
sion at  the  upper  end  of  the  sleeve  head,  it  is  not 
necessary  to  provide  as  much  room  for  expansion. 

The  angle  on  the  outside  of  the  sleeve  head  pro- 
vides a  means  for  providing  the  large  clearance  at 
the  bottom  of  the  sleeve  head  and  at  the  same  time  to 
till  in  some  of  the  clearance  which  would  otherwise 
appear  at  the  top  of  the  sleeve  head,  and  w^hich  is 
not  necessary,  and  by  such  means  to  provide  as  ^vide 
a  shoulder  of  contact  or  area  of  contact  between  the 
nut  shoulder  and  sleeve  shoulder  as  possible. 

Q.  Do  you  have  greater  distribution  of  the  load 
or  pressure  when  the  shoulder-to-shoulder  contact 
is  of  greater  area  ? 

A.  Yes.  The  amount  of  wrench  pressure  which 
is  applied  to  these  fittings  has  been  largely  deter- 
mined by  the  amount  of  pressure  which  must  be 
applied  to  the  flare  to  establish  a  seal  so  that  we  can 
more  or  less  consider  the  wrench  [198]  pressure  a 
fixed  or  arbitrary  value. 

The  wrench  pressure  is  transmitted  by  the  nut  to 
the  sleeve  at  the  shoulder  contact  area  which  we  are 
speaking  of.  If  this  area  is  quite  small,  the  unit 
pressure  will  be  quite  large,  and  that  would  cause 
a  gouging  and  distortion  of  the  parts.  It  is  desirable 
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to  keep  this  bearing  area  or  contact  area  as  large  as 
possible  in  order  to  avoid  gouging  and  to  keep  the 
unit   pressure   as   low   as   possible   so   as   to   avoid 
damage  to  the  parts. 

Ml'.  Freeman:  I  offer  in  evidence  as  Plaintiff's 
Exhibit  Q  the  drawing  entitled  ''Angle  Permits 
Maximum  Shoulder  Contact." 

The  Court :     It  may  be  received. 

The  Clerk :     No.  28-Q. 

(The  drawing  referred  to  was  received  in 
evidence  and  marked  Plaintiff's  Exhibit  No. 
28-Q.) 

Mr.  Freeman:  I  will  ask  the  clerk  to  mark  this 
drawing  as  Plaintiff's  Exhibit  28-R. 

(The  drawing  referred  to  was  marked  Plain- 
tiff's Exhibit  No.  28-R  for  identification.) 

Q.  (By  Mr.  Freeman) :  I  hand  you  a  drawing 
which  has  been  marked  Plaintiff's  Exhibit  28-R, 
entitled  "Angle  Facilitates  Disassembly  of  Sleeve 
From  Nut,"  and  I  wonder  if  you  would  point  out 
just  what  you  mean  by  the  angle  on  the  outside  of 
the  sleeve  assisting  or  facilitating  easy  disassembly 
of  [199]  the  parts. 

A.  This  is  a  drawing  which  I  made  to  illustrate 
the  point  that  the  angle  on  the  outside  of  the  sleeve 
head  facilitates  disassembly  of  the  sleeve  from  the 
nut.  As  shown  in  the  drawing,  it  sometimes  occurs, 
depending  possibly  on  the  type  of  machining  i)rac- 
tice    employed    in    making    the    nut,    that    the    nut 
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threads  will  kick  ii])  a  small  burr  on  their  small 
diameter.  This  is  marked  on  the  drawing  as  thread 
bnrr.  The  angle  of  the  sleeve  head  provides  a  means 
of  getting  the  sleeve  head  started  past  the  thread 
bnrrs,  if  they  should  occur,  so  that  the  sleeve  may 
more  readily  be  disassembled  from  the  nut. 

Mr.  Freeman:  I  am  going  to  offer  the  drawing 
just  referred  to  as  Plaintiff's  Exhibit  28-E. 

The  Court:     It  may  be  received. 

The  Clerk :     No.  28-R  in  evidence. 

(The  drawing  referred  to  was  received  in  evi- 
dence and  marked  Plaintiff's  Exhibit  No. 
28-R.) 

Mr.  Freeman :  I  ask  that  the  clerk  mark  this  as 
28- S,  this  drawing. 

(The  drawing  referred  to  was  marked  Plain- 
tiff's Exhibit  No.  28-S  for  identification.) 

Q.  (By  Mr.  Freeman)  :  I  think  I  might  speed 
this  up  a  little  bit.  I  am  going  to  ask  you  to  look  at 
the  drawing  which  has  been  marked  for  identifica- 
tion as  Plaintiff's  [200]  Exhibit  28-S  and  will  ask 
you  to  state  whether  or  not  it  illustrates  the  point 
that  the  angle  provides  additional  clearance  to  avoid 
locking  of  the  sleeve  to  the  nut. 

A.    Yes,  it  does. 

Mr.  Freeman:  I  am  going  to  offer  the  drawing 
just  referred  to  as  Plaintiff's  Exhibit  28-S. 

The  Court:     It  may  be  received. 

The  Clerk:     28-S  in  evidence. 

(The  drawing  referred  to  was  received  in  evi- 
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dence  and  marked  Plaintiff's  Exhibit  No.  28-S.) 

Mr.  Freeman:  I  will  ask  the  clerk  to  mark  this 
drawing  as  Plaintiff's  Exhibit  28-T. 

(The  drawing  referred  to  was  marked  Plain- 
tiff's   Exhibit    No.  28-T    for    identification.) 

Q.  (By  Mr.  Freeman)  :  I  hand  you  a  drawing 
marked  Plaintiff's  Exhibit  28-T,  entitled  "Angle 
Prevents  Scoring  of  Flare,"  and  will  you,  as  quickly 
as  possible,  state  just  what  you  mean  to  illustrate  by 
that  drawing? 

A.  We  have  already  stated  that  the  angle  of  the 
sleeve  accommodates  expansion  of  the  sleeve  head 
without  causing  the  sleeve  head  to  contact  the  nut 
wall  in  the  normal  tightened  condition.  If  it  should 
contact  the  nut  wall,  it  becomes  jammed  with  the 
nut,  and  from  there  on  will  turn  with  the  nut  so  that 
the  two  parts,  that  is,  the  nut  and  the  sleeve,  actu- 
ally function  as  a  single  unit.  They  both  turn  [201] 
together. 

If  this  should  happen,  then  the  sleeve  will  rotate 
upon  the  flare  in  the  same  manner  as  the  prior  two- 
piece  fittings  which  we  have  mentioned,  and  is  likely 
to  cause  scoring  or  marking  of  the  flare,  which  may 
lead  to  fracture  or  failure  of  the  flare. 

Mr.  Freeman:  I  will  ask  the  clerk  to  mark  this 
di'awing  as  28-U. 

(The  drawing  referred  to  was  marked  Plain- 
tiff's Exhibit  No.  28-U  for  identification.) 

Mr.  Freeman:     I  hand  you  a  dra^^ing  which  is 
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marked  Plaintiff's  Exhibit  28-U,  and  will  again  ask 

you,  as  briefly  as  possible,  to  state  what  it  illustrates. 

The  Witness:  This  is  another  drawing  which  I 
made  to  illustrate  the  point  that  if  the  sleeve  should 
become  locked  in  the  nut  because  of  expansion  of  the 
sleeve  head  to  take  up  all  of  the  clearance  between 
the  sleeve  and  the  nut,  the  sleeve  will  then  turn  with 
the  nut  as  a  unit,  and  may  cause  the  tube  to  twist 
and  thus  cause  a  prestressing  of  the  tube.  I  men- 
tioned that  this  morning  in  connection  with  the  two- 
piece  fittings. 

Q.  (By  Mr.  Freeman)  :  So  that  in  the  event 
you  do  have  a  three-piece  fitting  and  the  parts  inter- 
lock, you  are  then  operating  substantially  as  a  two- 
piece  fitting  f  A.     That  is  correct. 

Mr.  Freeman:  I  will  ask  the  clerk  to  mark  this 
drawing  [202]  as  28-V. 

(The  drawing  referred  to  was  marked  Plain- 
tiff's Exhibit  No.  28-V  for  identification.) 

Q.  (By  Mr.  Freeman)  :  I  hand  you  a  drawing 
which  has  been  marked  Plaintiff's  Exhibit  28-V, 
entitled  "Angle  Facilitates  Disassembly  of  Bent 
Tubes."  Now,  will  you  explain  just  what  you  mean 
to  illustrate  by  that  drawing? 

Mr.  Huebner:  Incidentally,  what  angle  is  he 
talking  about,  do  you  know  ? 

;Mr.  Freeman:  He  is  talking  about  the  sleeve 
angle. 

Mr.  Huebner :     On  the  inside  or  the  outside  ? 

]\Ir.  Freeman :     On  the  outside  of  the  sleeve. 

The  Witness :     This  is  a  drawing  which  I  made  to 
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illustrate  the  fact  that  tlie  angle,  that  is,  the  outside 
angle  of  the  sleeve  head  helps  to  facilitate  disassem- 
bly of  bent  tubes.  This  follows  from  the  fact  that 
when  the  angle  is  present  and  the  sleeve  expands,  it 
does  not  lock  with  the  nut,  and  the  nut  can  there- 
fore be  moved  freely  on  the  tube. 

In  close  quarter  installation,  it  is  often  difficult 
to  put  the  tube  in  place  over  the  body,  that  is,  with 
tlie  flare  properly  seated  upon  the  bevel  of  the  body. 
This  is  particularly  true  of  the  second  end  that  is 
attached.  That  is,  after  the  first  end  is  attached,  the 
second  end  of  the  tube  may  be  difficult  to  put  into 
]:)Iace.  This  is  a  very  definite  problem  in  connection 
with  aii'craft  where  there  are  very  many  close  quar- 
ter [203]  installations. 

In  Figure  1  of  this  drawing  I  have  illustrated  the 
point  that  when  the  nut  is  not  locked  to  the  sleeve 
and  there  is  a  bend  in  the  tube  close  to  the  end  of 
the  sleeve,  the  nut  may  be  backed  away  over  the 
bend  and  the  tube  then  need  only  be  sprung  the  dis- 
tance A,  so  as  to  clear  the  beveled  surface  of  the 
fitting  body. 

In  Figure  2  I  have  illustrated  the  condition  that 
obtains  when  the  nut  has  locked  to  the  sleeve  so  that 
it  cannot  be  backed  away  from  the  sleeve.  The  sleeve 
being  close  to  the  bend  can,  also,  not  be  backed  any 
substantial  distance  from  the  flare  of  the  tube. 

In  order  to  disassemble  this  joint  it  is  then  neces- 
sary to  spring  the  tube  the  distance  B,  which  is 
much  greater  than  the  distance  A  of  Figure  1,  in 
order  to  have  the  nut  clear  the  end  of  the  bod  v. 
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The  Court :  Before  you  start  with  another  draw- 
ing it  is  time  to  take  our  afternoon  recess.  We  wdll 
now  recess  until  3 :15. 

(A  recess  was  taken.) 

(A  diagram  was  marked  Plaintiff's  Exhibit 
28- W,  for  identification  by  the  clerk.) 

Q.  (By  Mr.  Freeman)  :  I  hand  you  a  drawing 
marked  Plaintiff's  Exhibit  28- W,  and  will  you 
quickly  tell  us  what  it  is?  The  title  is  ''Angle  Facili- 
tates Disassembly  of  Damaged  and  Tagged  [204] 
Tubes." 

A.  This  is  a  drawing  which  I  made  to  illustrate 
how  the  sleeve  head  angle  by  preventing  locking  of 
the  sleeve  to  the  nut  will  facilitate  disassembly  of 
the  tubes  when  there  is  a  damaged  part  near  the 
tube  to  prevent  the  sleeve  from  being  backed  off,  or 
when  there  is  an  identification  tape  or  tag  near  the 
end  of  the  sleeve. 

Q.  Now,  the  angle  that  you  have  been  talking 
about  up  to  now  is  the  angle  on  the  outside  of  the 
sleeve  ? 

A.  On  the  outside  of  the  sleeve  head,  that  is 
correct. 

Q.  And  that  is  the  angle  that  is  illustrated  on  the 
exhibit  marked  28-1,  is  that  correct? 

A.     That  is  correct. 

(A  diagram  was  marked  Plaintiff's  Exhibit 
28-X,  for  identification,  by  the  clerk.) 

Q.     (By  Mr.  Freeman)  :     I  hand  you  a  drawing 
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marked  "Differential  Angle"  and  will  ask  you  to 

state  just  what  it  illustrates. 

A.  This  drawing  illustrates  the  differential  angle 
as  it  appears  in  the  Parker  patent  2,212,183. 

Q.     That  is  identified  as  Plaintiff's  Exhibit  28-X. 

Does  that  drawing  illustrate  the  open  space  or  the 
space  between  the  inside  of  the  sleeve  angle  and  the 
outside  of  the  flare  shown  in  Figure  2  of  the  patent  ? 

A.     Yes,  it  does.  [205] 

(The  diagram  was  marked  Plaintiff's  Exhibit 
28- Y,  for  identification,  by  the  clerk.) 

Q.  (By  Mr.  Freeman)  :  Will  you  next  refer  to 
the  drawing  entitled  "Toe  Contact  Facilitates  For- 
mation of  Holding  Nub"  which  has  been  marked  for 
identification  28-Y? 

A.  This  is  a  drawing  which  I  made  to  illustrate 
how  the  initial  toe  contact  of  the  sleeve  with  the 
flare  facilitates  the  formation  of  a  holding  nub  upon 
the  flare  itself. 

(Diagrams  were  marked  Plaintiff's  Exhibits 
28-Z  to  28-EE,  for  identification,  respectively, 
by  the  clerk.) 

Q.  (By  Mr.  Freeman)  :  I  am  going  to  hand  you 
drawings  which  have  been  marked  Plaintiff's  Ex- 
hibits 28-Z  to  28-EE,  inclusive,  and  I  am  going  to 
ask  you  to  give  the  heading  and  briefly  refer  to  each 
of  those  drawings  by  identification  number.  [206] 

A.  Plaintiff's  Exhibit  No.  28-Z  illustrates  hoAv 
the  initial  toe  contact  between  the  sleeve  head  and 
the  flare  tends  to  produce  a  line  tight  seal  between 
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the  inner  surface  of  the  flare  and  the  body  member. 

Plaintiff's  Exhibit  No.  28- A  A 

Q.     Give  the  title  of  that,  please. 

A.    entitled  "Toe  Contact  Resists  Vibration 

Failure,"  illustrates  how  the  differential  angle  or 
toe  contact  operates  to  increase  the  resistance  to 
failure  through  vibration,  that  is,  failure  of  the  tube 
flare. 

Plaintiff's  Exhibit  No.  28-BB  is  entitled,  "Toe 
Contact  Compensates  for  Misaligned  Flares,"  and 
illustrates  how  the  initial  toe  contact  between  the 
sleeve  and  the  flare  helps  to  compensate  for  the  mis- 
alignment of  the  flare  with  the  nose  of  the  body. 

Plaintiff's  Exhibit  No.  28-CC  is  entitled,  "Toe 
Contact  Avoids  Weakening'  of  the  Fhire  at  Its 
Base,"  and  indicates  or  illustrates  how  this  is 
brought  about. 

Plaintiff's  Exhibit  No.  28-DD  is  entitled,  "Toe 
Contact  Facilitates  Expansion  of  Sleeve  Head." 
This  drawing  illustrates  how  an  initial  contact  be- 
tween the  sleeve  and  the  flare  at  the  toe  of  the  sleeve 
helj^s  to  produce  expansion  of  the  sleeve  head. 

Plaintiff's  Exhibit  No.  28-EE  is  entitled,  "Toe 
Contact  Increases  Wrench  Torque  Range,"  and  il- 
lustrates how  the  toe  [207]  contact  will  bring  this 
result  into  being. 

Mr.  Freeman:  I  would  like  to  offer  in  evidence 
the  drawings  referred  to  by  the  witness  starting 
with  Plaintiff's  Exhibit  28-T,  including  28-Z,  and 
starting  with  28- AA  and  concluding  with  28-EE. 

The  Court :     They  may  be  received. 
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(The  drawings  referred  to  were  received  in 
evidence  and  marked  Plaintiff's  Exhibits  28-T 
to  28-EE,  inclusive.) 

Mr.  Freeman :  I  am  going  to  ask  now  that  all  of 
these  loose  drawings  be  put  into  a  book  and  collec- 
tively offered  as  Plaintiff's  Exhibit  28,  for  con- 
venience. 

The  Court:     They  may  be  put  in  the  book. 

Mr.  Freeman :  I  am  going  to  ask  that  the  physi- 
cal device  of  an  iron  fitting  be  marked  for  identifi- 
cation as  Plaintiff's  Exhibit  No.  35,  and  a  similai* 
one  with  a  cut-out  portion  filled  with  i^lastic  be 
marked  Plaintiff's  Exhibit  No.  36. 

The  Clerk:     No.  35  and  No.  36. 

(The  devices  referred  to  were  marked  Plain- 
tiff's Exhibits  35  and  36  for  identification.) 

Q.  (By  Mr.  Freeman)  :  I  will  ask  you  to  state 
whose  manufacture  these  are  and  what  they  illus- 
trate. 

A.  Plaintiff's  Exhibit  No.  35  is  a  size  24  steel 
fitting  manufactured  by  the  Parker  Appliance  Com- 
pany and  made  in  accordance  with  the  Parker  pat- 
ent 2,212,183.  This  [208]  fitting  does  not  have  any  of 
its  parts  cut. 

Q.  And  as  showTi  there  is  just  in  loose  or  finger- 
tight  position  % 

A.  That  is  correct.  Plaintiff's  Exhibit  No.  36  is 
a  fitting  similar  to  Plaintiff's  Exhibit  No.  35.  It  is 
also  of  Parker  Appliance  Company  manufacture.  It 
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has  been  assembled  to  the  normal  torque  and  filled 

with  plastic  and  then  cut  away.  [209] 

Mr.  Freeman:  I  am  going  to  offer  in  evidence 
the  two  Parker  fittings  as  Plaintiff's  Exhibits  35 
and  36. 

The  Court :     They  may  be  received. 

(The  fittings  referred  to,  heretofore  marked 
Plaintiff's  Exhibits  35  and  36,  for  identification, 
respectively,  were  received  in  evidence.) 

Mr.  Freeman :     Will  you  mark  these,  please  % 

(The  devices  referred  to  were  marked  Plain- 
tiff's Exhibits  37  and  38,  for  identification.) 

Q.  (By  Mr.  Freeman) :  I  hand  you  two  physi- 
cal devices  marked  Plaintiff's  Exhibit  No.  37  and 
Plaintiff's  Exhibit  No.  38,  and  will  you  quickly  tell 
us  what  they  are,  whose  manufacture,  and  what  they 
illustrate  ? 

A.  Plaintiff's  Exhibit  No.  37  is  a  size  4  alumi- 
num all  03^  fitting  made  in  accordance  with  the 
patent,  and  with  the  parts  in  loosely  assembled  con- 
dition. 

Exhibit  No.  38  is  a  fitting  similar  to  Plaintiff's 
Exhibit  No.  37,  except  that  it  has  been  assembled  to 
normal  torque,  filled  with  plastic,  and  then  cut  away. 
Both  of  these  fittings  are  of  Parker  manufacture. 

Mr.  Freeman:  I  am  going  to  offer  the  two  fit- 
tings just  referred  to  by  the  witness  as  Plaintiff's 
Exhibits  37  and  38. 

The  Court :     They  may  be  received. 
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(The  devices,  heretofore  marked  Plaintiff's 
Exhibits  37  and  38,  for  identification,  res|)oc- 
tively,  were  received  in  evidence.)  [210] 

Q.  (By  Mr.  Freeman)  :  1  might  ask  you,  did 
you  mention  the  material  of  those  fittings?  Were 
those  aluminum '? 

A.  1  believe  I  mentioned  that  they  were 
aluminum. 

Mr.  Freeman:     Will  you  mark  these,  please? 

(The  devices  referred  to  were  marked  Plain- 
tiff's Exhibits  39  and  40,  for  identification.) 

Q.  (By  Mr.  Freeman)  :  I  now  hand  you  two 
physical  devices  marked  Plaintiff's  Exhibit  No.  39 
and  Plaintiff's  Exhibit  No.  40,  and  again  will  ask 
you  what  they  are,  whose  manufacture,  and  what 
they  illustrate. 

A.  Exhibit  No.  39  is  a  size  4  steel  fitting  made 
by  the  Parker  Appliance  Company  in  accordance 
with  patent  2,212,183.  The  parts  are  in  loosely  as- 
sembled condition. 

Plaintiff's  Exhibit  No.  40  is  a  similar  fitting,  also 
of  Parker  manufacture,  and  assembled  to  normal 
torque,  filled  with  plastic  and  then  cut  away. 

Mr.  Freeman:  I  am  going  to  offer  the  two  ex- 
hibits just  referred  to  by  the  witness  as  Plaintiff's 
Exhibits  39  and  40. 

The  Court:     They  may  be  received. 

(The  devices,  heretofore  marked  Plaintiff's 
Exhibits  39  and  40,  for  identification,  respec- 
tivelv,  were  received  in  evidence.) 
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Mr.  Freeman:     Will  von  mark  these,  please? 

(The  devices  referred  to  were  marked  Plain- 
tiff's Exhibits  41  and  42,  for  identification,  re- 
spectively.) [211] 

Q.  (By  Mr.  Freeman) :  I  am  going  to  hand 
you  a  device  marked  Plaintiff's  Exhibit  41,  for  iden- 
tification, and  will  ask  yon  to  tell  us  what  it  is  and 
how  it  compares  with  Plaintiff's  Exhibit  40,  and 
who  made  it,  if  you  know. 

A.  Exhibit  41  is  a  fitting  of  the  same  size,  mate- 
rial, and  type  as  Plaintiff's  Exhibit  40.  except  that 
it  has  been  assembled  to  normal  torque,  cut  away, 
then  embedded  in  a  clear  plastic. 

Q.  So  that  the  parts  would  remain  in  a  perma- 
nent position  ?  A.     That  is  correct. 

Q.  I  now  hand  you  Plaintiff's  Exhibit  No.  42 
and  will  ask  you  to  state  what  it  is  and  how  it  com- 
pares with  any  of  the  earlier  exhibits  that  you  have 
here  referred  to. 

A.  Plaintiff's  Exhibit  No.  42  is  an  aluminum  fit- 
ting of  the  same  size  and  manufacture  as  Plaintiff's 
Exhibit  No.  38.  It  has  been  assembled  to  normal 
torque,  <^ut  away,  and  then  mounted  in  clear  plastic 
so  that  the  parts  would  remain  in  their  original 
condition. 

Mr.  Freeman:  I  am  going  to  offer  in  evidence 
Plaintiff's  Exhibits  41  and  42. 

The  Court :     They  may  be  received. 

(The  devices,  heretofore  marked  Plaintiff's 
Exhibits  41  and  42,  for  identification,  respec- 
tively, were  received  in  evidence.)  [212] 
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Mr.  Freeman:     Will  you  mark  these,  please? 

(The  devices  referred  to  were  marked  Plain- 
tiff's Exhibits  43  and  44,  for  identification,  re- 
spectively. ) 

Q.  (By  Mr.  Freeman)  :  1  hand  you  two  physi- 
cal devices  marked  for  identifi<3ation  Plaintiff's  Ex- 
liibits  Nos.  43  and  44,  and  will  ask  you  to  explain 
what  they  are. 

A.  Exhibit  43  is  a  size  8  aluminum  alloy  fit- 
ting made  in  accordance  with  the  Parker  patent 
2,212,183. 

Mr.  Hue])ner :  Your  Honor,  I  move  to  strike  that 
comment  of  the  witness  that  it  was  made  in  accord- 
ance with  the  patent.  Perhaps  it  was  made  to  illus- 
trate his  interpretation  of  it,  but  I  don't  think  he  is 
entitled  to  use  that  kind  of  language. 

The  Court:  I  think  he  has  been  using  it  all 
afternoon. 

Mr.  Huebner:  I  finally  got  to  the  point  where  I 
thought  it  ought  to  stop. 

The  Court:  Well,  it  may  be  a  conclusion  of  the 
witness  as  to  whether  it  is  made  in  accordance  with 
the  patent  or  not.  I  think  that  is  something  for  the 
court  to  determine. 

T  will  overrule  the  objection.  I  think  this  witness 
is  qualified  to  testify.  He  is  an  expert.  It  is  his 
o])inion  that  it  is  made  in  accordance  with  the  [213] 
patent. 

Mr.  Freeman :     I  offer  in  evidence  the 
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The  Witness:     I  don't  think  I  had  finished. 

Q.  (By  Mr.  Freeman)  :  I  am  sorry.  Will  you 
proceed  and  finish  your  answer? 

A.  This  exhibit  is  of  Parker  manufacture  and 
the  parts  are  in  loosely  assembled  condition. 

Exhibit  44  is  also  a  size  8  aluminum  alloy  fitting 
of  Parker  manufacture  in  accordance  with  the  pat- 
ent 2,212,183,  and  has  been  assembled  to  normal 
torque,  filled  with  plastic,  and  cut  away. 

Mr.  Freeman :  I  now  offer  in  CAddence  as  Plain- 
tiff's Exhibit  the  Exhibits  43  and  44  in  connection 
with  the  two  devices  just  identified  by  the  witness. 

The  Court:     They  may  be  received. 

The  Clerk :     No.  43  and  No.  44. 

(The  devices  referred  to  were  received  in  evi- 
dence and  marked  Plaintiff's  Exhibits  43  and 
44.) 

Mr.  Freeman:  I  will  ask  that  these  devices  be 
marked  for  identification. 

The  Clerk:     Nos.  45  and  46  for  identification. 

(The  devices  referred  to  were  marked  Plain- 
tiff's Exhibits  Nos.  45  and  46  for  identifica- 
tion.) 

Q.  (By  Mr.  Freeman)  :  I  hand  you  two  physi- 
cal devices  marked  for  identification,  Plaintiff's  Ex- 
hibits 45  and  46,  and  [214]  will  ask  you  to  state 
what  they  are,  who  made  them,  and  what  they  illus- 
trate? 

A.     Plaintiff's  Exhibit  45  is  a  size  8  steel  fitting- 
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made  in  accordance  with  the  Parker  patent  2,212,- 
183.  It  is  of  Parker  manufacture  and  the  parts  are 
loosely  assemhled. 

Plaintiff's  Exhibit  No.  46  is  a  fitting  similar  to 
that  of  Exhibit  45,  except  that  it  has  been  assembled 
to  normal  torque,  filled  with  plastic,  and  the  parts 
cut  away.  It  is  also  of  Parker  manufacture. 

Mr.  Freeman:  I  will  ask  that  this  drawing  be 
marked  Plaintiff's  Exhibit  47. 

(The  drawing  referred  to  was  marked  Plain- 
tiff's Exhibit  No.  47  and  marked  for  identifi- 
cation.) 

Q.  (By  Mr.  Freeman)  :  I  hand  you  a  drawing 
marked  Plaintiff's  Exhibit  47,  and  I  will  ask  you  to 
compare  the  drawing  with  any  of  the  Parker  fittings 
that  you  have  just  referred  to,  that  is,  physical 
fittings. 

A.  Plaintiff's  Exhibit  No.  47  is  a  cross-section 
drawing  of  the  type  of  fitting  exemplified  by  Plain- 
tiff's  Exhibit  No.  39. 

Q.  Now,  will  you  point  out  the  body  portion  on 
that  drawing?  A.     Shall  I  mark  it  as ''body"? 

Q.    Yes,  please. 

A.  I  am  marking  the  body  with  a  lead  line  and 
the  [215]  word  "body." 

Q.     And  also  the  nut  with  the  word  and  lead  line. 

A.  I  am  marking  the  nut  with  a  lead  line  and  the 
word  "nut." 

Q.    Will  you  do  likewise  there  yni\\  the  sleeve? 

A.     Yes. 
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Q.  Will  you  tell  us  what  you  had  to  do  with  the 
making  of  the  drawing  from  which  that  cut,  Plain- 
tiff's Exhibit  47  for  identification,  was  made? 

A.  This  drawing  was  made  under  my  direction 
from  the  same  dimensions  used  in  the  making  of 
Plaintiff's  Exhibit  No.  39.  In  other  words,  this  is  a 
scale  drawing  coinciding  with  Exhibit  No.  39,  but 
it  has  been  enlarged,  I  think,  five  times. 

Mr.  Freeman :  I  think  I  can  save  some  time,  your 
Honor,  instead  of  having  that  drawing.  Exhibit  47, 
marked  up  by  this  witness,  to  offer  in  evidence  a 
similar  drawing,  which  was  referred  to  in  the  Amon 
deposition  and  in  the  Davies  deposition  and  in  the 
Ronald  Berg  deposition,  and  therefore  I  would  like 
to  off'er  in  evidence  as  Plaintiff's  Exhi])it  No.  48  the 
drawing  referred  to  in  the  Amon  deposition  as  depo- 
sition Exhibit  No.  2. 

The  Court:     It  may  be  received. 

The  Clerk:     No.  48  in  evidence.  [216] 

(The  drawing  referred  to  was  marked  Plain- 
tiff's Exhibit  No.  48  in  evidence.) 

Q.  (By  Mr.  Freeman)  :  I  have  just  handed  you 
a  photostat  marked  Plaintiff's  Exhibit  No.  48,  of 
the  Amon  deposition  Exhibit  2,  and  will  ask  j^ou  if 
the  drawing  there  or  the  cut  there  is  the  same  you 
have  just  referred  to  in  connection  with  Plaintiff's 
Exhibit  47. 

A.     Yes,  it  is  a  copy  of  the  same  drawing. 

Q.  And,  therefore,  it  was  made  under  your  over- 
all supervision  and  direction? 
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A.     That  is  correct. 

Q.  Now,  will  you  joroceed  to  describe  the  draw- 
ing, using  the  nomenclature  or  terminology  that 
appears  in  longhand  upon  Plaintiff's  Exhibit  48? 

A.  This  drawing  is  of  a  tube  coupling  or  fitting, 
such  as  we  have  been  talking  about,  and  includes  a 
bod}^,  which  is  marked  as  a  body.  At  the  one  end  of 
the  body  is  a  beveled  surface,  against  which  the  flare 
of  a  tube  is  engaged.  The  tube  is  so  marked. 

The  body  has  screw  threads  adjacent  the  beveled 
end,  and  the  nut  has  internal  screw  threads  inter- 
engaged  with  the  body  threads. 

Surrounding  the  tube  is  a  part  labeled  "sleeve," 
and  which  has  an  inner  chamfered  end,  which  en- 
gages the  outer  face  of  the  flare  of  the  tube.  The 
sleeve  has  an  enlarged  [217]  head  at  this  end  and 
the  head  has  a  surface  labeled  "sleeve  shoulder," 
which  is  engaged  by  a  surface  on  the  nut,  which  is 
labeled  "nut  shoulder." 

The  purpose  of  these  shoulders  is  to  provide  en- 
gagement between  the  nut  and  the  sleeve,  so  that  as 
the  nut  is  threaded  onto  the  body,  the  nut  shoulder 
will  engage  the  sleeve  shoulder  and  drive  the  sleeve 
against  the  flare  of  the  tube  and  press  the  latter  into 
sealing  engagement  with  the  beveled  end  of  the 
body.  [218] 

Q.  I  note  upon  the  drawing.  Plaintiff's  Exhibit 
48,  the  term  "Sleeve  Head  Angle,"  with  an  arrow 
thereon ;  is  that  the  sleeve  head  angle  that  you  were 
referring  to  in  connection  with  the  drawings  that 
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you  yourself  made  earlier? 

A.    Yes,  that  is  correct. 

Q.  Is  this  drawing  that  you  have,  Plaintiff's  Ex- 
hibit 48,  a  rather  accurate  dimensional  enlargement 
of  a  physical  Parker  fitting  ? 

A.  Yes,  it  is  very  accurate.  The  original  draw- 
ing was  made,  I  think  it  was  ten  times  scale,  and 
this  is  about  five  times  scale.  That  is,  the  reproduc- 
tion was  one-half  of  the  original,  so  that  this  draw- 
ing shovild  be  quite  accurate. 

Q.  In  other  words,  it  was  made  a  little  more  than 
illustrative,  it  was  made  as  an  accurate  dimensional 
drawing  ?  A.     That  is  correct. 

Q.  Now,  will  you  take  the  drawing,  Plaintiff's 
Exhibit  48,  and  also  the  drawing  Plaintiff's  Parker 
Patent  2,212,183,  Plaintiff's  Exhibit  1,  and  compare 
the  various  parts,  the  sleeve  head  angle  and  the 
other  terminology  appearing  on  Plaintiff's  Exhibit 
48? 

A.  On  Exhibit  48  we  have  the  part  labeled 
"Body"  and  this  body  coincides  with  the  part  given 
the  numeral  5  as  shown  in  Figure  1  of  the  patent. 

The  part  which  is  labeled  ''Tulx-'  in  Exhibit  48 
coincides  [219]  with  the  part  designated  by  the  nu- 
meral 8  in  Figure  1  of  the  Parker  patent. 

The  portion  of  the  tube  designated  by  the  lead 
line  leading  from  the  word  "Flare"  in  Exhibit  48 
coincides  with  the  flared  tube  portion  9  of  the 
Parker  patent. 

The  part  labeled  "Nut"  in  Exhibit  48  coincides 
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with  the  part  designated  by  the  numeral  12  in  Fig- 
ure 1  of  the  patent. 

The  part  labeled  "Sleeve"  in  Exhibit  48  coincides 
with  the  part  designated  by  the  numeral  16  in  the 
Parker  patent. 

The  surface  of  the  sleeve  head  indicated  by  the 
lead  line  from  the  words  "Sleeve  Head  Angle"  in 
Exhibit  48  coincides  with  the  surface  21  as  it  ap- 
pears in  the  Parker  patent. 

The  surface  of  the  sleeve,  which  is  labeled  "Sleeve 
Angle"  in  Exhibit  48,  coincides  with  the  surface 
labeled  18  in  the  Parker  patent. 

The  surfaces  lal)eled  "Slee\e  Shoulder  and  Nut 
Shoulder"  in  Exhibit  48  correspond  with  the  sur- 
faces adjacent  the  lead  lines  from  the  numerals  20 
and  15  in  the  Parker  patent. 

Mr.  Freeman:  I  want  to  offer  in  evidence  the 
physical  specimen  of  No.  8  Parker  fitting  as  Plain- 
tiff's Exhibit  No.  45. 

The  Court:  It  may  be  received.  Didn't  you  in- 
troduce that  one? 

Mr.  Freeman :  It  was  not  yet  offered.  I  just  want 
to  be  safe,  your  Honor.  [220] 

(The  device,  heretofore  marked  Plaintiff's 
Exhibit  45,  for  identification,  was  received  in 
evidence.) 

Mr.  Freeman:  I  want  to  offer  as  Plaintiff's  Ex- 
hibit No.  46  the  size  No.  8  fitting  of  Parker  with  the 
section  cut  out. 

The  Court :     It  may  be  received. 
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(The  device,  heretofore  marked  Plaintiff's 
Exhil)it  46,  for  identification,  was  received  in 
evidence.) 

Mr.  Freeman:  And  as  Plaintiff's  Exhibit  No.  47 
the  black  and  white  drawing  corresponding  in  out- 
line to  the  drawing  of  Plaintiff's  Exhibit  No.  48. 

The  Court:     It  may  be  received. 

(The  drawing,  heretofore  marked  Plaintiff's 
Exhibit  47,  for  identification,  was  received  in 
evidence.) 

Mr.  Freeman:  I  am  just  going  to  get  over  into 
the  defendants'  units. 

The  Court:  Maybe  we  had  better  wait  and  not 
worry  the  defendant  over  night. 

Mr.  Freeman:  I  told  the  defendant  we  might 
have  spoiled  their  Saturday  afternoon  and  Sunday. 

The  Court:  It  is  4:00  o'clock,  and  I  think  it  is 
about  time  that  we  recess.  We  will  recess  now  until 
10:00  o'clock  tomorrow  morning. 

(Whoreuj)on,  at  4:00  o'clock  )).jn.,  Thursday, 
June  15,  1950,  an  adjournment  was  taken  to 
10:00  o'clock  a.m.,  Friday,  Juno  If),  [221]  1950.) 

Friday,  Juno  16,  1950,  10:00  A.M. 

The  Clerk:  The  Parker  Appliance  Company  vs. 
Irvin  W.  Masters  and  Joseph  C.  Collins,  further 
trial. 
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Mr.  Freeman:  Will  you  mark  this  for  identifi- 
cation, please? 

The  Clerk :     No.  49  for  identification. 

(The  drawing  referred  to  was  marked  Plain- 
tiff's Exhibit  No.  49  for  identification.) 

Mr.  Freeman:     Mr.  Wolfram. 

JOHN  N.  WOLFRAM 

the  witness  on  the  stand  at  the  time  of  adjournment, 
having  been  previously  duly  sworn,  resumed  the 
stand  and  testified  as  follows : 

Direct  Examination 
(Continued) 
By  Mr.  Freeman: 

Q.  I  hand  you  a  drawing  marked  Plaintiff's  Ex- 
hibit 49  and  will  ask  you  to  explain  what  it  is. 

A.  Exhibit  49  is  a  photostatic  copy  of  Fig.  2  of 
the  Parker  patent  2,212,183,  except  with  the  refer- 
ence numerals  removed. 

Q.  Now,  will  you  proceed  with  that  drawing  and 
point  out  the  portion  of  the  sleeve  head  which  has 
what  we  might  call  the  greatest  amount  of  expan- 
sion, the  part  that  has  little  or  no  expansion,  or, 
as  [223]  the  patentee  says,  limited  expansion,  and 
then  the  portion  that  should  have  no  expansion  ? 

I  am  going  to  ask  you  to  take  the  drawing  and 
divide  it  into  three  zones. 

A.     The  portion  of  the  sleeve 

Q.     First,  I  am  wondering  if  you  will  draw  the 
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three  lines  or  draw  the  lines  that  bring  about  the 

three  zones.  A.     (Witness  complying.) 

Q.  Now,  will  you  please  conform  the  judge's 
copy  just  as  you  have  indicated  on  Plaintiff's  Ex- 
liibit  49  for  identification? 

A.     (Witness  complying.) 

Q.  Now,  will  you  tell  us  what  you  have  illus- 
trated on  the  drawing,  Plaintiff's  Exhibit  49  for 
identification,  and  point  out  wherein  the  patent  is 
applicable  to  the  three  zones  which  you  have  marked 
A,  B,  andC? 

A.  I  have  drawn  three  horizontal  lines  across  the 
sleeve  and  have  labeled  the  portions  of  the  sleeve 
that  are  divided  off  by  these  three  lines  as  zones 
A,  B,  and  C. 

Zone  C  is  the  portion  of  the  sleeve  head  which 
undergoes  the  greatest  amount  of  expansion  because 
of  the  pivoted  movement  which  I  discussed  yes- 
terday. 

In  the  Parker  patent  2,212,183,  on  page  2,  column 
1,  beginning  with  line  43,  it  is  stated: 

"In  other  words,  the  inner  flare  surface  [224] 
of  the  sleeve  will  yieldingly  clamp  the  flared 
tube  end." 

This  indicates  that  the  portion  of  the  sleeve  which 
engages  the  flare  of  the  tube  yields  and  will  yield- 
ingly clamp  the  flared  tube  end.  This  is  the  portion 
which  I  have  indicated  as  zone  C. 

Also  in  the  patent  in  column  2,  beginning  with 
line  14,  it  is  stated: 
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' '  It  will  be  observed  by  reference  to  these  fig- 
ures that  during  the  assembly  of  the  coupling 
the  nose  19  alone  first  contacts  the  outer  surface 
11  of  the  tube  flare,  and  upon  continued  appli- 
cation of  end  thrust  by  the  screwing  on  of  the 
member  12  and  engagement  of  the  clamping 
shoulders  15  and  20,  the  head  17  will  be  spread 
or  displaced  radially  outwardly  to  store  grip- 
ping tension  in  said  head  and  move  forwai'dly 
along  the  fiai'ed  end  of  the  tiilx^  to  cause  the 
clamping  surfaces  11,  18  and  7,  10  to  tightly 
contact  throughout  the  winkle  of  their  resp(  cti^s'e 
areas." 

This  description  again  refers  to  the  yielding  or 
expansion  of  the  lower  end  of  the  sleeve,  which  I 
have  marked  in  Exhibit  49  as  zone  C,  to  store  up  the 
hoop  or  gripping  tension. 

Q.  I  think  you  said  column  2.  You  mean  page  2 
of  the  patent?  [225] 

A.     I  am  sorry.  It  is  page  2,  column  1. 

On  Exhibit  49,  there  is  another  section  of  tlie 
sleeve  head.  It  is  the  section  at  the  upper  end  of  the 
head,  which  I  have  labeled  as  zone  B.  In  the  Parker 
patent,  on  page  2,  column  1,  it  is  stated,  beginning 
with  line  43 : 

"In  other  words,  the  inner  flare  surface  of 
the  sleeve  will  yieldingly  clamp  the  flared  tube 
end  while  imlimited  expansion  of  that  i)ortinii 
of  the  head  adjacent  the  clamping  shoulder  will 
be  prevented." 

The  last  portion  of  this  statement  indicates  that 
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this  upper  portion  of  the  sleeve  head,  which  I  have 
marked  off  as  zone  B,  undergoes  only  a  limited 
amount  of  expansion.  Expansion  is  desired  in  the 
lower  end  of  the  sleeve  in  the  zone  marked  C,  since 
that  is  the  portion  which  engages  the  flare  of  the 
tube.  Expansion  is  not  particularly  desired  or  neces- 
sary in  the  zone  marked  B  and  means  are  provided 
in  the  coupling  for  preventing  unlimited  expansion 
of  the  zone  as  mentioned  in  the  patent.  [226] 

On  Plaintiff's  Exhibit  No.  49  I  have  also  labeled 
a  portion  of  the  sleeve  as  zone  A.  It  is  not  desirable 
to  have  exj^ansion  in  this  zone. 

I  do  not  at  the  moment  find  a  specific  reference 
in  the  joatent  to  this  particular  portion  of  the  sleeve, 
but  it  is  obvious  from  engineering  considerations 
that  exj)ansion  is  not  particularly  desired  in  this 
zone,  and  the  coupling  is  constructed  in  such  a  man- 
ner that  expansion  does  not  occur. 

Q.  So  that  expansion  that  is  desired  is  within  the 
area  that  you  have  marked  zone  C  ? 

A.     That  is  correct. 

Q.  And  that  zone  includes  the  inclined  inner  sur- 
face of  the  sleeve?  A.     That  is  correct. 

Q.  And,  likewise,  that  zone  includes  the  portion 
between  the  sleeve  head  and  the  inner  wall  of  the 
nut  that  is  greatest  in  area  % 

A,     That  is  correct. 

Q.  And  with  respe<3t  to  zone  B  that  includes  the 
shoulder-to-shoulder  contact  between  the  sleeve  head 
and  the  nut  %  A.     That  is  correct. 

Q.     And  in  that  zone  B,  the  outer  wall  of  the 
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sleeve   is   in   closer   communication   or   approaches 

more  closely  the  inner  wall  of  the  nut  ?  [227] 

A.     That  is  correct. 

Q.  And  above  the  zone  B  that  portion  of  the 
sleeve  which  is  not  included  as  part  of  the  head 
])roper  encompasses  or  sui'rounds  the  tube  to  bo 
coupled  % 

A.     That  is  correct,  it  closely  fits  the  tube. 

Q.  And  that  portion  of  the  sleeve  which  is  in 
zone  A,  that  is,  the  iimer  wall  which  encompasses 
the  tube,  likewise  continues  on  down  and  stands 
against  the  tube  close  to  the  heel  of  the  flare,  that  is, 
the  portion  of  the  flare  which  connects  to  the  tube 
proper  ?  A.     That  is  correct. 

Q.  And  the  inclined  surface  of  the  sleeve  extends 
from  that  straight  line  or  straight  wall  connection 
for  engagement  with  the  outer  wall  of  the  flare  of 
the  tube  ?  A.     That  is  correct. 

Q.  Does  the  Parker  patent,  following  your  ex- 
[)lanation  of  zones  C  and  B,  tell  why  it  is  desirable 
to  have  the  parts  so  proportioned  and  arranged  and 
the  result  attained  thereby? 

A.  Yes.  On  page  2,  column  1,  beginning  with 
line  48,  it  is  stated: 

"With  the  coupling  parts  proportioned  and 
arranged  as  herein  described,  remarkably  bettor 
results  in  the  way  of  efficient  clamping  are  ob- 
tained than  have  been  obtainable  heretofore. 
Wider  seating  areas  are  provided,  all  danger  of 
the  [228]  inner  sleeve  head  sticking  in  the  outer 
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sleeve  or  nut  is  avoided,  and  a  measure  of 
spring  tension  is  stored  in  the  sleeve  head  17  by 
the  spreading  thereof  which  is  found  to  be  very 
effective  in  aiding  retention  of  the  desired 
clamped  relation  of  the  tube  flare  surfaces  and 
the  surfaces  which  they  engage." 

Q.  And  Plaintitf's  Exhibit  49,  I  think  you 
stated,  was  a  photostatic  copy  of  Figure  2  of  the 
patent  drawings  with  reference  numerals  omitted? 

A.     That  is  correct. 

Mr.  Freeman:  I  want  to  offer  as  Plaintiff's  Ex- 
hibit 49  the  photostat  referred  to  by  the  witness  in 
connection  with  his  testimony  having  to  do  with 
zones  C,  B,  and  A. 

The  Court :     It  may  be  received. 

(The  drawing,  heretofore  marked  Plaintiff's 
Exhibit  49,  for  identification,  was  received  in 
evidence.) 

The  Court:  I  wonder  if  I  could  ask  counsel  a 
question. 

Mr.  Freeman:     Yes. 

The  Court :  Assuming  that  that  was  in  the  public 
domain — T  say  "assuming,"  I  don't  know  whether 
it  was  or  not — the  beveled  ])art  of  the  body  that  en- 
gages with  the  flare  of  the  tube ;  and  assuming,  also, 
that  tubes  had  been  flared,  and  that  is  in  the  public 
domain;  assuming  also  that  the  use  of  a  sleeve  was 
in  the  public  domain;  then,  in  reality,  the  [229] 
thing  that  you  actually  claim  is  the  fact  that  using 
all  these  things  in  the  public  domain  a  remarkably 
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better  result  in  the  way  of  efficient  clamping  is  ob- 
tained, is  that  correct? 

Mr.  Freeman :     No,  that  is  not  quite  correct. 

The  Court:  Maybe  I  had  better  ask  opposing 
counsel. 

Mr.  Huebner:  Your  Honor  is  absolutely  right, 
as  far  as  we  are  concerned,  and  that  is  what  we 
eventually  expect  to  demonstrate.  Not  that  he  ob- 
tains any  better  result,  but  that  his  whole  patent  is 
predicated  on  a  claim  that  it  does,  and  it  has  no 
foundation. 

The  Court :  Now,  let  me  ask  you  a  question.  You 
have  injected  yourself  in  this  argument.  Assimiing 
that  everything  I  have  said  is  correct,  and  assuming 
that  they  have  combined  these  things  that  are  in  the 
public  domain,  and  as  a  result  of  the  combination 
haA^e  devised  a  more  efficient  way,  a  way  of  obtain- 
ing ])etter  results  in  the  coupling,  are  they  entitled 
to  a  jjatent? 

Mr.  Huebner:  No.  If  they  have  taken — may  I 
take  it  in  steps'?  If  a  patentee  has  taken  an  element 
here,  and  an  element  there,  and  another  element 
somewhere  else,  and  assembled  them  in  a  new  way, 
or  has  improved  their  form  so  that  they  achieve  as 
a  unit  or  combination  a  new  and  miexpected  result, 
and  in  doing  so  has  exercised  more  than  engineering 
skill  or  the  skill  of  the  art,  then  he  may  be  entitled 
to  the  patent.  But  if  he  takes  all  these  old  parts  and 
puts  [230]  them  together  and  merely  utilizes  the 
information  'that  is  already  known  to  the  trade,  and 
exercises  nothing  more  than  engineering  skill  or 
the  skill  of  a  designer,  then  he  is  not  entitled  to  a 
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patent  and  it  should  be  declared  invalid  for  want 

of  invention. 

The  Court :  Now,  let  me  ask  you,  supposing  that 
this  beveled  surface  of  the  body  is  in  the  public  do- 
main, that  is,  the  beveling  of  it,  not  the  angle,  but 
the  beveling  of  it ;  supposing  the  flare  of  the  tubing 
is  in  the  public  domain,  that  is,  the  flare,  not  the 
angle;  supposing  the  use  of  the  sleeve  is  in  the  pub- 
lic domain,  and  that  the  sleeve  is  used,  but  not  the 
angle  of  the  head  of  the  sleeve;  now,  the  Parker 
people  by  taking  these  three  things  that  are  in  the 
public  domain 

^[r.  Huebner :     And  the  nut,  too  ? 

The  Court  (Continuing) :  and  the  nut.  


<^hanged  the  bevel  upon  the  top  of  the  body  and 
changed  the  bevel  upon  the  tube,  changed  the  angle 
upon  the  sleeve,  and  by  making  those  changes  they 
have  used  things  that  were  fundamentally  in  the 
public  domain,  but  they  have  changed  it  by  some 
experimentation. 

Mr.  Huebner:  You  are  assuming  they  have 
changed  the  exact  dimensions  or  shape? 

The  Court:  Yes,  by  experimentation  or  by  engi- 
neering facilities  or  intuition.  And  as  a  consequence 
they  have  [231]  produced  a  coupling  that  is  much 
more  effi^^ient  than  former  couplings,  are  they  then 
entitled  to  a  patent? 

Mr.  Huebner :  No,  they  are  not,  unless  what  they 
have  done  goes  beyond  engineering  skill.  If  given 
the  information  which  your  Honor  has  presumed  is 
known  to  the  art,  and  the  witness  has  even  acknowl- 
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edged  that  these  types  of  fittings  generally  were  old, 
given  these  parts  and  given  their  relationship,  he  is 
not  entitled  to  a  patent  or  to  have  his  patent  sus- 
tained unless  in  the  opinion  of  the  court  those  engi- 
neering details  or  changes  that  have  been  made 
couldn't  have  been  made  by  any  ordinary  man 
skilled  in  this  art  if  given  the  problem  to  make  a 
tight  fitting.  [232] 

The  Couil;:  Now,  any  engineer  of  any — shall  I 
say  extraordinary  ability  or  just  more  than  aver- 
age ability — more  than  average  ability,  when  he 
sees  something  done,  can  duplicate  it. 

Mr.  Huebner:     That  is  right. 

The  Court:  In  other  words,  if  he  sees  it  done, 
it  is  easy  to  go  and  say,  ''I  could  have  done  that." 
But  it  takes  something  beyond  the  ordinary  to 
first  conceive.    The  Japanese  are  veiy  grand 

Mr.  Huebner:     Copyists. 

The  Court:  Coi)yists.  They  can  take  anything 
and  copy  it.  They  can  follow  it.  But  they  can't  con- 
ceive, they  can't  initiate. 

Mr.  Huebner:  As  far  as  you  have  gone,  your 
Honor,  but  there  are  more  facts  we  will  unfold, 
but  as  far  as  you  have  gone  in  your  statement  of 
assumed  facts,  then  it  becomes  a  judicial  func^tion 
to  consider  whether  what  the  man  did,  what  Mr. 
Parker  did,  involved  more  than  what  a  good  en- 
gineer would  do  if  given  a  problem  to  supply  a 
fitting  to  the  customer's  wanting. 

The  Court:  Well,  Mr.  Freeman,  I  didn't  want 
to  take  the  ball  away  from  you.    Now  I  will  come 
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back  to  you.    Assimaing  that  the  only  thing  that 
Parker  has  done  in  this  particular  case  is  to  change 
the  angle  of  the  bevel  upon  the  body  and  upon  the 
tube,  change  the  angle  of  the  sleeve [233] 

Mr.  Freeman:  That  is  the  outside  angle.  Let's 
call  that  the  outside  wall  angle. 

The  Court:  All  right,  the  outside  wall  angle. 
Taking  these  things,  the  bevel  on  the  body  was 
known,  the  flaring  of  the  tubing  was  known,  the 
use  of  the  sleeve  was  known,  but  you  have  changed 
the  way  they  went  together,  either  by  intuition 
or  by  engineering  skill,  and  as  a  result,  you  have 
been  able  to  produce  a  much  more  efficient  cou- 
pling.   Are  you  entitled  to  a  patent? 

Mr.  Freeman:  If  your  Honor  will  recall,  in 
my  opening  statement  I  told  your  Honor  that  the 
use  of  the  nut,  the  sleeve,  the  flared  tube,  and 
the  body  member,  were  old.  That  is  rather  well 
illustrated  in  one  of  Parker's  own  patents.  That 
is  the  patent  that  is  referred  to  in  the  first  para- 
graph of  the  patent  in  suit,  that  is  the  1893  patent, 
which  has  now  expired.  I  told  your  Honor,  in 
answer  to  a  question  propounded  to  me  by  de- 
fendants' counsel,  that  as  far  as  that  patent  was 
concerned,  we  would  never  assert  it  against  them, 
we  haven't  asserted  it  against  them,  and  they  are 
as  free  as  all  outdoors  to  make  that  kind  of  device. 
But  they  don't  want  to  make  that  kind  of  a  device. 
They  want  to  make  one  that  does  include  an  out- 
side angle,  and  that  does  give  us  what  this  witness 
has  just  referred  to  as  zones  A,  B,  and  C. 

If  they  don't  want  to  make  zone  C,  they  want 
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to  make  one  like  the  1893  Parker  patent,  which 
is  the  one  that  the  [234]  Army  and  Navy  and 
commercial  aircraft  people  used  until  Parker  came 
along  and  made  it  possible  to  make  the  kind  of  a 
fitting  we  have  here,  if  they  don't  want  to  make 
the  kind  that  is  in  the  i)ublic  domain,  they  can  copy 
the  1893  Parker  patent,  and  we  say  amen  to  them. 

The  next  thing,  will  the  commercial  aircraft 
])eop]e  fly  or  buy,  first,  fittings  of  that  kind  and 
use  them  on  their  planes  when  they  can  buy  the 
fitting  tliat  is  now  made  by  the  defendants,  is  now 
made  by  the  plaintiff,  and  use  those  fittings  witli 
the  added  degree  of  safety? 

The  Court:  You  haven't  answered  my  question. 
You  have  given  me  a  good  argument. 

Mr.  Freeman:  I  did  not  mean  to  argue,  your 
Honor,  because  now  is  not  the  time  to  argue. 

The  Court:     That's  right. 

Mr.  Freeman:  I  have  endeavored  to  answer 
your  question. 

The  Court:  I  am  trying  to  get  the  philosojmy. 
The  fact  of  the  matter  is,  if  I  understand  your 
statement,  really  the  thing  here  in  controversy  is 
the  sleeve  and  the  angle. 

Mr.  Freeman:     On  the  outside  of  the  sleeve. 

The  Court:     On  the  outside  of  the  sleeve. 

Mr.  Freeman:     Right. 

The  Court:  And  because  you  have  devised  this 
])articular  angle  and,  of  course,  with  the  eye,  you 
can't  tell  it  is  an  angle [235] 
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Mr.  Freeman:  It  is  hard  to  see,  but  they  will 
admit  there  is  an  angle  on  it. 

The  Court:  Because  you  have  devised  this 
angle,  you  think  you  are  entitled  to  the  patent. 

Mr.  Freeman:     Yes,  sir. 

The  Court:  In  other  words,  this  is  really  the 
lawsTiit  here  (indicating). 

Mr.  Freeman:     Right. 

The  Court :     Where  the  witness  has  just  testified. 

Mr.  Freeman:  That  is  right;  yes,  that  is  right, 
your  Honor. 

The  Court:     That  is  all  I  want  to  know. 

Mr.  Freeman:     That  is  exactly  correct. 

The  Court:  That  is  all  I  want  to  know  about 
that. 

Mr.  Huebner:  He  still  didn't  answer  your 
Honor's  question,  because  you  had  in  it  the  com- 
parison between  engineering  skill  or  invention, 
and  we  probably  could  get  together  on  the  law.  If 
your  Honor  decides  only  engineering  skill  or  the 
skill  of  the  art  is  involved,  then  there  is  no  inven- 
tion. As  a  statement  of  law,  I  would  suggest  Mr. 
Freeman  say  yes  or  no. 

The  Court:  Let's  assume  this,  that  we  take  the 
sleeve  here  and  the  outside  collar  of  the  sleeve  was 
straight,  perpendicular,  always  been  used  that  way. 
It  gave  a  coupling,  but  it  was  not  entirely  satis- 
factory. Nobody  knew  what  the  [236]  trouble  was. 
They  experimented.  Finally,  the  Parker  people 
determined  to  try  a  certain  angle,  and  it  worked. 
That's  all  they  did,  is  to  change  the  outside  collar 
of  the  sleeve. 
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Mr.  Huebner:     From  a  straight  one  to  an  angle. 

The  Court:  From  a  straight  one  to  an  angle. 
Aren't  they  entitled  to  a  patent"? 

Mr.  Huebner:  If  there  was  that  problem,  and 
if  the  others  had  it,  and  if  this  was  a  sudden 
flash  of  insjiiration  or  genius,  that  instead  of  mak- 
ing it  straight,  you  made  an  angle  and  you  got  a 
wonderful  new  result,  then  they  might  be  entitled 
to  a  patent.  But  airplanes  are  fljdng  today.  Con- 
stellations are  flying  today  without  this  patent. 
There  wasn't  any  real  problem.  There  wasn't  any 
flash  of  genius.  It  was  just  an  engineering  idea 
put  on  there  in  order  to  go  through  the  Patent 
Office  and  get  a  patent. 

The  Court:  Supposing  that  they  had  this 
straight,  no  curve  at  all.  They  tried  to  make  the 
circumference  at  the  bottom  larger  than  at  the  top. 
It  didn't  work.  They  tried  to  make  it  smaller  at 
the  bottom  than  the  top.  It  didn't  work.  They  ex- 
perimented with  different  angles  to  see  whether  or 
not  one  particular  angle  would  work  better  than 
another  angle,  and  they  finally  came  upon  this  par- 
ticular angle.  Experimentation,  tried  and  rejected 
it,  tried  and  rejected  it,  and  they  finally  came  upon 
this  particular  angle.  Assuming,  also,  which  you 
may  not  be  willing  to  admit,  but  I  think  the  [237] 
evidence  so  far  indicates,  that  this  particular  angle 
gives  a  better  connection,  gives  a  better  coupling, 
it  is  more  desirable.  Aren't  they  entitled  to  the 
patent  ? 

Mr.  Huebner:     Your  Honor,  there  is  a  fallacv 
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in  the  veiy  premise  of  this  assumption  that  this 
particular  angle,  and  I  use  that  m  quotes,  has  not 
been  established.  We  don't  know  yet  what  this 
]mrticular  angle  is.  It  is  not  given  in  the  patent. 
There  is  no  degree  whatever  specified  in  the  pat- 
ent. It  is  left  entirely  up  in  the  air.  So  I  don't 
know. 

The  Court:  Well,  you  have  got  the  prints, 
haven't  you"? 

Mr.  Huebner:     Not  from  the  patent. 

The  Court:     You  got  them  from  Mr.  Parker. 

Mr.  Huebner:  We  got  prints  from — perhaps  we 
got  some  prints  from  Mr.  Parker,  but  they  were 
government  approved  prints  and  they  specified  an 
angle,  but  that  angle  didn't  come  out  of  the  patent. 

The  Court:  Let  me  ask  you  this.  The  contract 
that  your  clients  got  from  the  government  speci- 
fied a  certain  particular  angle  on  the  collar  of  the 
sleeve? 

Mr.  Huebner:  In  effect,  yes,  because  the  gov- 
ernment said,  "We  want  these  made  according  to 
the  dimensions  shown  on  these  AN  sheets. 

The  Court:  And  they  got  those  from  [238] 
Parker  ? 

Mr.  Huebner:  Some  of  them  may  have  come 
from  Parker.  Some  of  them  may  have  come  from 
the  government.    They  came  from  different  places. 

The  Court:     AVell,  this  is  the  lawsuit. 

Mr.  Huebner:     That  is  part  of  it,  surely. 

The  Court:  I  mean  as  far  as  the  patent  is  con- 
cerned. 
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Mr.  Hiiebner:  That  is  one  of  the  most  impor- 
tant parts  of  the  lawsuit,  and  what  we  will  show, 
among  other  things,  is  that  the  patent  does  not 
teach  what  they  claim  is  now  the  invention.  You 
can't  say  in  a  patent,  ''I  use  an  angle  and  I  claim 
an  angle  so  shaped  that,"  and  sustain  it.  That  is  not 
in  such  clear,  concise  and  exact  terms  as  to  enable 
anyone  skilled  in  the  art  to  practice  it. 

The  Court:  Suppose  they  had  said,  "I  claim 
an  angle  of  2  per  cent'"? 

Mr.  Huebner:  If  that  involved  invention,  that 
would  ])e  specific.    Two  degrees  perhajjs  you  mean. 

The  Court:      All  right,  two  degrees. 

Mr.  Huebner:  If  an  angle  of  two  degrees  of  a 
circle  was  something  that  they  found  suddeul}'  or 
by  experiment,  and  nobod}^  had  ever  thought  of  it 
before,  and  they  did  the  job,  and  they  said  so  in 
the  patent,  in  their  claims,  then  they  might  be 
entitled  to  sustain  it,  but  when  they  leave  their 
patent  wholly  void  of  reference  to  what  the  angle 
should  be,  so  that  they  can  catch  people  coming 
and  going  if  their  patent  [239]  is  held  up,  then 
they  are  not  entitled  to  be  sustained. 

The  Court:  You  never  filed  a  patent  to  catch 
peo])le  coming  and  going  yourself? 

Mr.  Huebner:     Yes,  surely,  your  Honor. 

Mr.  Freeman:  All  they  have  to  do  is  make  that 
wall  straight  and  that  would  end  the  lawsuit.  They 
don't  want  to  do  that.  They  could  follow  the  earlier 
])atent. 

The  Court:     Well,  now,  wait  a  minute.   Let's  see 
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whether  you  are  not  taking  in  too  much  territory. 
Couldn't  they  make  that  wall   there   at  an  angle 
other  than  the  angle  that  you  make  it? 

Mr.  Freeman:  No.  The  patent  doesn't  say  the 
specific  angle,  your  Honor.  The  patent  says  it  is 
at  an  angle. 

The  Court:  Can  I  ask  counsel  this:  Can  it  be 
sti])ulated,  can  it  be  agreed  to  between  counsel  that 
up  until  the  time  of  this  patent,  nobody  claimed 
an  angle  of  any  kind  or  used  an  angle  of  any  kind? 
You  don't  have  to  bind  yourselves  on  this,  if  you 
don't  want  to. 

Mr.  Huebner:  I  think  there  was  a  reference, 
3^our  Honor,  and  I  don't  want  to  misrepresent  to 
the  court  without  checking  back  on  it. 

The  Court:  If  you  can  find  in  some  expired 
l^atent  or  some  patent  that  is  in  the  public  domain 
a  reference  to  the  angle,  it  might  clarify  the  sit- 
uation, or  if  we  can  agree  that  the  Parker  patent 
is  the  first  one  that  said  anything  about  the  [240] 
angle,  that  will  clarify  the  situation. 

Mr.  Huebner:  I  am  afraid,  your  Honor,  we  are 
not  at  liberty  to  so  stipulate  because  my  recollec- 
tion is  there  was  something. 

The  Court:  I  don't  want  you  to  stipulate  any- 
thing that  is  going  to  be  detrimental  to  you  or  your 
clients. 

Mr.  Huebner:     Ma}^  we  leave  that  open? 

The  Court:  We  will  leave  that  open.  But,  how- 
ever, I  wish  you  would  investigate  over  the  week- 
end and  come  back  here  on  Monday  and  tell  me 
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whether  or  not  you  can  find  a  patent  that  is  in  the 

public  domain  that  says  anything-  about  this  angle. 

Mr.  Huebner:  All  right.  We  will  check  our 
notes  and  our  files. 

The  Court:  Fine.  1  have  been  looking  for  the 
lawsuit,  I  think  I  have  foinid  part  of  it  now. 

Mr.  Freeman:  Primarily,  the  lawsuit,  your 
Honor,  is  in  the  three  claims  of  the  patent.  I  don't 
want  to  argue  the  case,  because  there  is  a  proper 
time  for  that.  I  do  want  to  say  that  the  prior 
Parker  patent  shows  a  straight  wall  outside  on  the 
sleeve. 

The  Court :  Can  you  tell  me  this  from  your  own 
knowledge,  from  the  investigation  you  have  made 
in  this  case.  Have  you  ever  found  a  patent  that 
is  in  the  public  domain  that  ever  claimed  an  angle 
in  the  collar  of  the  sleeve?  [241] 

Mr.  Freeman:  If  we  found  anything  that  had 
these  three  zones  in  it,  that  is,  just  brought  about 
1)v  the  angle  on  the  sleeve  and  by  the  closeness  be- 
tween the  upper  portion  of  the  sleeve  and  the  out- 
side of  the  nut,  we  would  not  have  been  in  coui't. 

The  Court:  Now  you  are  talking  to  me  about 
the  results  obtained  when  you  talk  about  the  three 
zones. 

Mr.  Freeman :  No,  I  am  not,  your  Honor.  When 
you  take  and  make  a  change  in  the  angle  of  the 
sleeve,  you  do  more  than  just  that.  You  then  bring 
about  a  cooperative  relationship  that  gives  you  the 
widest  possible  seat  or  contact  between  the  shoul- 
der of  the  sleeve  and  the  shoulder  of  the  nut,  so 
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that  you  can  con&ie  the  overall  area  of  the  [242] 

fitting. 

The  Court:  Yes,  I  know,  but  you  haven't  an- 
swered my  question.  Is  there  any  patent  that  you 
know  of  in  the  public  domain 

Mr.  Freeman:     The  answer  is  no. 

The   Court:     that   says   anything   about   the 

angle  in  the  collar  of  a  sleeve? 

Mr.  Freeman :     The  answer  is  no. 

The  Court:  Very  well.  Excuse  me  for  breaking 
in,  Mr.  Freeman. 

Mr.  Freeman:  Will  you  mark  this  Exhibit  50, 
please? 

(The  chart  referred  to  was  marked  Plain- 
tiff's Exhibit  50,  for  identification.) 

Q.  (By  Mr.  Freeman) :  I  have  handed  you  a 
chart  marked  for  identification  as  Plaintiff's  Ex- 
hibit No.  50.  Will  you  please  tell  us,  first,  the 
make-up  of  Figures  1,  2  and  3  there  shown? 

A.  The  three  figures  are  a  photostat  of  the 
three  figures  of  the  drawing  with  the  reference 
numerals  of  the  patent  removed,  and  with  other 
reference  numerals  substituted. 

Q.  So  that  your  statement  is  accurate,  the  pho- 
tostat is  somewhat  enlarged,  the  figure  is  some- 
what enlarged?  A.    Yes,  I  believe  it  is. 

Q.  I  note  certain  reference  characters  in  a  circle 
on  Figiires  1,  2  and  3 ;  will  you  please  explain  what 
they  refer  to?  [243] 

A.     The  reference  numerals  which  are  on  the  Fig- 
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ures  1,  2  and  3  coincide  to  or  with  elements  referred 
to  in  the  written  material  which  is  a  part  of  the 
])hotostat    and   which    represents   the    wording    of 
claim  1  of  the  patent. 

Q.  Now,  will  you  tell  us  just  what  is  referred 
to,  that  is,  connect  up  claim  1  and  the  wording  that 
3'ou  have  there,  together  with  the  indicating  num- 
bers, along  with  the  indicating  numbers  on  Figures 
1,  2  and  3? 

Mr.  Huebner:  Your  Honor,  I  want  to  inter- 
pose a  formal  objection  simply  to  protect  our  own 
position.  Ordinarily,  or,  let  me  say,  in  a  good  many 
patent  cases  courts  do  not  permit  expert  witnesses 
to  discuss  the  claims  and  the  language  of  the  claims 
as  apj)lied  to  the  patent  disclosure  or  to  the  alleged 
infringing  device.  Some  courts  do.  I  interpose  the 
objection  that  what  the  witness  may  say  is  within 
the  province  of  the  court,  so  that  I  will  not  be 
confronted  later  with  an  objection  on  the  part  of 
counsel  to  questions  that  I  may  want  to  ask. 

The  Court:  Your  objection  is  overruled.  I  think 
this  witness  can  explain  the  claims  by  this  diagram 
a  great  deal  better  than  I  can  by  reading  the  claims. 
I  have  read  the  claims  and  I  still  don't  understand 
them. 

Mr.  Huebner:  Then  I  will  have  the  same  priv- 
ilege, I  assume,  in  cross-examination  and  with  our 
witnesses  ? 

The  Court:     Absolutely.  [244] 

Q.     (By  Mr.  Freeman) :     Proceed. 

A.    The  claim  starts  off  with  the  words  "In  a 


292  The  Parker  Appliance  Co.,  etc. 

(Testimony  of  John  N.  Wolfram.) 

coupling-  for,"  then  we  have  the  numeral  1  in  a 

circle.    The  numeral  1  has  been  interposed  at  this 

l)oint  to  refer  to  the  expression  which  follows  it, 

namely, 

'Hubes  having  the,"  or  more  simply  ''tubes." 

You  will  note  that  in  the  figure  the  numeral  1 

shows  a  lead  line  to  the  tube,  thus  the  numeral 

indicates  the  tube  in  both  the  figures  and  in  the 

description. 

The  claim  then  goes  on  to  state: 

"tubes  having  the  ends  thereof  flared," 
and  here  before  the  word  "ends"  the  numeral  "2" 
indicates  the  end  or  flared  end  of  the  tube,  and  it 
will  be  noted  that  in  the  figures  the  numeral  also 
indicates  the  flared  end  of  the  tube. 

The  claim  then  goes  on  with  the  numerals  3,  4: 
"coupling  members   having   threaded   engage- 
ment with  each  other," 
3  and  4  then  referring  to  the  coupling  members, 
3  being  the  body  as  shown  in  Figure  1  and  4  being 
the  nut. 

The  claim  goes  on  with  the  numeral  3,  then: 
"one  of  said  coupling  members  having  a  5  seat 
associated  therewith  adapted  to  engage  the  6 
inner  face  of  the  2  flared  end  of  the  1  [245] 
tube" 
In  this  part  of  the  claim  the  numeral  5  represents 
the  seat  on  the  body  as  shown  in  Figure  2 ;  the  nu- 
meral 6  indicates  the  inner  face  of  the  flared  end 
of  the  tube. 

The  claim  goes  on  further  to  state  that: 
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"and    the    other   coupling    member    having    a 

clamping  shoulder," 
The  other  coupling  member  is  the  part  4  as  shown 
in  the  drawings,  and  the  clamping  shoulder  is  des- 
ignated  by   the   numeral   7,    and    can   be    seen   in 
Figure  2. 

The  claim  further  goes  on: 

"a  sleeve  surrounding  said  tube  and  having  a 

solid  head" 
8  indicates  the  sleeve,  as  shown  in  Figure  1,  and  9 
indicates  the  solid  head  as  indicated  in  Figure  1. 
The  claim  further  goes  on: 

"provided  with  a  shoulder  against  which  the 

clamping  shoulder  of  the  coupling  member  en- 

o'n  o"pa   ' ' 

The  numeral  10  indicates  the  shoulder  of  the  sleeve, 
and  the  numeral  7  is  the  shoulder  on  the  nut  as 
shown  in  the  drawings. 
The  claim  goes  on: 

"said  head  having  the  inner  surface  thereof 

provided  with  a  coniform  flare  so  shaped  that 

the  initial  contact  of  the  head  with  the  [246] 

flared  end  of  the  tube  is  at  the  free  end  of  the 

head" 

Now,  the  inner  surface  11  referred  to  in  the  claim 

is  the  inner  surface  of  the  sleeve  itself,  as  clearly 

indicated  in  Figure  2.   This  part  of  the  claim  states 

that  this  inner  surface  of  the  sleeve  is  coniform 

and  so  shaped  that  the  initial  contact  of  the  head, 

meaning  the  head  of  the  sleeve,  with  the  flared  end 
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of  the  tube,  is  at  the  free  end  of  the  head  of  the 

sleeve. 

In  my  testimony  yesterday  I  pointed  out  that 
the  patent  indicates  that  the  free  end  of  the  head 
is  the  lower  end  of  the  sleeve  head  as  viewed  in  the 
drawings. 

The  claim  goes  on  to  state: 
"and  adjacent  the  outer  end  of  the  flared  end 
of  tho  tube," 
This  refers  to  the  point  of  contact  or  initial  con- 
tact to  which  we  have  just  referred. 
The  claim  then  goes  on: 

'Svhereby  during  the  clamping  action  said  head 
will  be  expanded  and  moved  forward  along  the 
flared   end  of  the   tube  into   intimate   contact 
with  the  outer  surface  thereof  throughout  sub- 
stantially the  entire  extent  of  the  flared  sur- 
face on  the  sleeve  head." 
This  part  of  the  claim  states  that  the  sleeve  head 
expands  and  moves  forwardly,  which  means  that 
it  moves  downwardly  as  [247]  viewed  in  the  draw- 
ings along  the  flared   end   of  the   tube,   until   the 
inner  flared  surface  11  of  the  sleeve  is  in  full  con- 
tact with  the  flare,  rather  than  just  the  initial  toe 
contact. 

Mr.    Freeman:     I   think   yesterday   I   forgot   to 
offer  among  the  drawings  which  collectively  com- 
])rised  Exhibit  28  the  first  one,  which  is  28-A. 
The  Court:     It  may  be  received. 

(The    document    referred    to    was    marked 
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Plaintift''s  Exhibit  28-A,  and  was  received  in 
evidence.) 

Mr.  Freeman :     Will  you  mark  this,  please  *? 

(The    document    refeiTed    to    was    marked 
Plaintiff's  Exhibit  51,  for  identification.) 

Q.  (By  Mr.  Freeman)  :  I  hand  you  a  drawing 
or  chart  which  has  been  marked  Plaintiff's  Exhibit 
51  for  identification,  which  specifies  claim  2.  Will 
you  please  describe  the  application  of  claim  2  to 
the  drawings  illustrated  on  the  chart? 

A.  This  drawing  is  also  a  photostat  of  the  patent 
drawings  somewhat  enlarged  and  with  different  ref- 
erence numerals  substituted.  Claim  2  is  attached 
and  copied  from  the  patent. 

The  claim  states: 

"In  a  coupling  for  tubes" 
1  being  the  reference  numeral  for  tubes,  again,  and 

1  appearing  [248]  in  the  drawings. 

"having  the  end  thereof  flared," 

2  indicating  the  flared  end  of  the  tube. 

"coupling  members  having  threaded  engage- 
ment with  each  other," 

3  being  the  body  coupling  member,  and  4  being  the 
nut  coupling  member.  [249] 

"one  of  said  coupling  members  having  a  seat 
associated  therewith  for  engaging  the  inner 
flare  of  the  flared  end  of  the  tube  ..." 

5  indicates  the  seat  or  beveled  surface  of  the  body. 

6  indicates  the  inner  surface   of  the  flare  of  the 
tube.   The  claim  then  continues : 
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"...  and  the  other  coupling  member  ..." 
meaning  the  nut  4. 

"...  having  a  clamping  shoulder  and  an  inner 

wall." 
The  clamping  shoulder  is  shown  at  7  and  the  inner 
wall  is  shown  at  8.   The  claim  then  goes  on: 

"  a  sleeve  surrounding  said  tube  and  having  a 

solid  head  capable  of  radial  expansion  during 

the  clamping  action," 
9  indicates  the  sleeve  and  10  is  the  head  portion, 
and  it  is  this  head  portion  which  it  is  stated  as  being 
capable  of  radial  expansion  during  the  clamping 
action.  The  clamping  action  is  the  time  when  the 
wrench  is  applied  to  the  nut  to  bring  it  to  a  tight 
position.    The  claim  then  goes  on: 

"said   head  being   provided   with   a   clamping 

shoulder    against   which   the    shoulder    of   the 

coupling  member  engages" 
The  head  is  the  head  of  the  sleeve  and  it  is  referred 
to  by  the  numeral  10,  and  the  clamping  shoulder 
is  indicated  by  the  [250]  numeral  11  and  is  the 
clamping  shoulder  of  the  sleeve,  and  is  engaged  by 
the  clamping  shoulder  7  of  the  nut.  The  claim  then 
goes  on: 

"and  an  inner  flare  surface  for  engaging  the 

outer  flared  end  of  the  tube," 
referring  back,  this  part  that  I  have  just  quoted, 
is  still  a  part  of  the  sleeve  head.  12  is  the  number 
which  indicates  the  inner  surface  of  the  flared  part 
of  the  sleeve  head,  and  it  engages  the  outer  surface 
of  the  tube  flare.   The  claim  then  goes  on : 
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''said  clamping  shoulder  being  spaced  a  dis- 
tance back  of  the  inner  flare  surface." 
The  clamping  shoulder  referred  to  is  that  on  the 
sleeve  as  indicated  by  the  immei-al  11,  and  it  is 
stated  that  this  shoulder  is  spaced  a  distance  back 
of  the  inner  flare  surface  12  of  the  sleeve  head.  The 
claim  then  goes  on: 

"the  outer  surface  of  said  head  and  the  said 
inner  wall  of  the  coupling  member" 
AVc  are  now  referring  to  the  outer  surface  13  of 
the  sleeve  head  and  the  inner  wall  8  of  the  nut. 

"being  so  shaped  relative  to  each  other  that 
when  the  sleeve  head  expands  during  the 
clamping  action,  they  will  contact  only  in  the 
region  of  the  clamping  shoulder." 
That  refers  to  the  clamping  shoulder  11  of  the 
sleeve  head.  [251] 

"the  remaining  portion  of  the  head  being  free 
from  contact  with  the  coupling  member" 
or  nut  4 

"whereby    the    clamping    force    of    the    head 
against  the  tube  is  determined  by  the  spring 
tension  of  the  metal  forming  said  head." 
This   indicates   that   the   free   end   of   the   head, 
Avhich  we  have  already  said  was  the  lower  end  of 
the  sleeve  head  as  view^ed  in  the  drawings,  is  so 
shai)ed  that  it  is  free  from  contact  with  the  side 
wall  of  the  nut,  so  that  the  clamping  pressure  ap- 
plied by  the  head  of  the  sleeve  to  the  flare  is  deter- 
mined by  the  hoop  tension  or  spring  tension  with 
Vshicli  the  head  becomes  loaded  as  it  expands. 
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The  Court:  I  think  before  we  proceed  further, 
Ave  will  take  the  morning  recess.  We  will  recess 
until  15  minutes  after  11:00. 

(Recess.) 

Mr.  Freeman:  I  am  going  to  offer  in  evidence 
as  Plaintiff's  Exhibit  51  the  photostat  of  the  patent 
drawings  and  claim  2  of  the  patent  just  referred 
to  by  the  witness. 

The  Court:     It  may  be  received. 

(The  document  referred  to  was  received  in 
evidence  and  marked  Plaintiff's  Exhibit  No. 
51.) 

The  Court:  Did  you  offer  in  evidence  Exhibit 
No.  50? 

Mr.  Huebner:     No,  he  didn't.  [252] 

The  Court:     I  don't  think  you  did,  either. 

Mr.  Freeman:  I  will  also  offer  as  Plaintiff's 
Exhibit  50  the  chart  of  claim  1  and  the  photostat 
of  the  patent  drawing  referred  to  by  the  witness. 

The  Court:     It  may  be  received. 

(The  exhibit  referred  to  was  received  in 
evidence  and  marked  Plaintiff's   Exhibit  No. 

50.) 

Mr.  Freeman:     I  will  ask  that  this  be  marked 
as  Plaintiff's  Exhibit  52  for  identification. 
The  Clerk:     No.  52  for  identification. 

(The  document  referred  to  was  marked 
Plaintiff's  Exhibit  No.  52  for  identification.) 
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Q.  (By  Mr.  Freeman) :  I  hand  you  a  chart 
marked  Plaintiff's  Exhibit  52  for  identification, 
which  has  reference  to  claim  3  of  the  Parker  patent, 
and  will  ask  you  to  describe  it  substantially  as  you 
did  with  respect  to  Plaintiff's  Exhibits  50  and  51. 

A.     This  again  is  a  photostat  somewhat  enlarged 
of  the  figures  of  the  patent  drawing  with  different 
reference  numerals  sul)stituted  and  with  the  word- 
ing of  the  claim  3  attached.  The  claim  states: 
"In  a  coupling  for  tubes" 

1  being  the  tube 

''having  the  ends  thereof  flared" 

2  again  is  the  flared  end  of  the  tube. 

"coupling   members   having   threaded   engage- 
ments [253]  with  each  other" 

3  being  the  body  member  and  4  being  the  nut. 

"one  of  said  coupling  members  having  a  seat 

associated  therewith" 
'J'he  coupling  member  referred  to  is  the  body  3  and 
the  seat  of  the  beveled  portion  5. 

"adapted  to  engage  the  inner  face  of  the  flared 

end  of  the  tube" 
The  inner  face  of  the  flared  end  of  the  tul)e  is  indi- 
cated by  the  number  6.  The  claim  then  goes  on : 

"and    the    other    coupling    member   having    a 

clamping  shoulder, ' ' 
The  other  coupling  member  referred  to  is  the  nut 

4  and  the  clamping  shoulder  is  indicated  by  the 
numeral  7.    The  claim  then  goes  on: 

"a   sleeve   surrounding   said   tube   and  having 
a  solid  head  provided  with  a  shoulder  against 
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which  the  chmiping  shoulder  of  the  coupling 
member  engages," 
The  sleeve  is  indicated  by  the  niunber  8  and  it  has 
a  solid  head  indicated  by  the  number  9  and  10  indi- 
cates the  shoulder  of  the  sleeve  head,  and  7  again 
indicates  the  clamping  shoulder  of  the  nut  4.  [254] 
The  claim  goes  on : 

''said   head   having  the   inner   surface   thereof 

provided  with  a  coniform  flare  so  shaped  that 

the  initial  contact  of  the  head  with  the  flared 

end  of  tlie  tu])e  is  at  the  free  end  of  the  head 

and  adjacent  the  outer  end  of  the  flared  end  of 

the  tube," 

The  head  of  the  sleeve  referred  to  is  indicated  by 

the  number  9,  and  the  inner  surface  of  the  head  is 

indicated  by  the  number  11,  and  it  is  this  surface  11 

which  is  provided  with  a  coniform  flare  so  shaped 

that  the  initial  contact  of  the  head  of  the  sleeve  is 

with  the  flared  end  of  the  tube  at  the  free  end  or 

lower  end  of  the  head  as  viewed  in  the  drawing, 

and  adjacent  the  outer  or,  again,  the  lower  end  of 

the  flared  end  of  the  tube  as  viewed  in  the  drawing. 

The  claim  then  goes  on: 

"the  outer  surface  of  said  head" 
The  outer  surface  is  indicated  by  the  number  12, 
and  it  is  the  outer  surface  of  the  sleeve  head  9. 

"and  said  inner  wall  of  the  coupling  member 
being  so  shaped  relative  to  each  other  that  when 
the  sleeve  head  expands  during  the  clamping 
action,  the  portion  of  said  head  contacting  with 
the  flared  end  of  the  tube  is  at  all  times  out 
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of   contact    with    the    coupling    member    [255] 

whereby  the  clamping  face  of  the  head  against 

the  tube  end  is  determined  ])y  the  spring  tension 

of  the  metal  forming  said  head." 

In  the  third  last  line  of  the  claim,  I  believe  that 

is  an  error,  that  the  word  "face"  following  the  word 

"clamping,"  should  be  the  word  "force." 

This  portion  of  the  claim  indicates  that  the  inner 
wall  13  of  the  nut,  and  the  outer  surface  12  of  the 
sleeve  head,  are  so  shaped  relative  to  each  other  that 
when  the  sleeve  head  expands  during  the  clamping 
action  the  portion  of  the  head  contacting  with  the 
flared  end  of  the  tube,  which  is  the  lower  portion 
of  the  sleeve  head,  or  that  portion  which  we  identi- 
fied in  another  drawing  as  zone  C,  is  at  all  times 
out  of  contact  with  the  coupling  member  4,  which  is 
the  nut,  whereby  the  clamping  force  of  the  sleeve 
head  against  the  tube  is  determined  by  the  spring  or 
hoop  tension  of  the  metal  in  the  head  of  the  sleeve. 
Mr.  Freeman:  I  offer  in  evidence  as  Plaintiff's 
Exhibit  52  the  claim  chart  of  claim  3  of  the  Parker 
patent. 

The  Court :     It  will  be  received. 

(The  chart,  heretofore  marked  Plaintiff's  Ex- 
hibit 52  for  identification,  was  received  in  evi- 
dence.) 

Mr.  Freeman:     Will  you  mark  this,  please? 

(The  document  referred  to  was  marked  Plain- 
tiff's Exhibit  53,  for  identification.)   [256] 
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Q.  (By  Mr.  Freeman) :  I  hand  you  a  chart 
marked  for  identification  Plaintiff's  Exhibit  53,  and 
will  ask  you  to  take  the  drawing  portion  thereof 
and  compare  it  with  Plaintiff's  p]xhibit  6. 

Mr.  Huebner:  Your  Honor,  I  object  to  that  on 
the  ground  there  is  no  foundation  laid.  The  question 
a&sumes  a  fact  not  in  evidence,  that  this  drawing 
here  is  a  true  drawing  of  the  accused  Masters  fitting. 
It  is  mistitled,  which  is  not  the  primary  point.  It 
may  be  an  assembly  of  parts  of  the  type  made  by 
Masters,  Init  the  important  thing  is  that  there  is  no 
tie-up,  as  a  foundation  for  this  question,  showing 
that  this  is  a  drawing  made  in  accordance  with  the 
government  specifications. 

Mr.  Freeman:  You  didn't,  apparently,  under- 
stand m}'  question.  I  asked  him  to  compare  it  with 
a  Masters  fitting,  which  I  handed  him,  which  is  a 
fitting  that  Mr.  Masters  gave  me,  and  which  is  in 
evidence  as  Plaintiff's  Exhibit  No.  6. 

The  Court:     Overruled. 

The  Witness:  The  drawing  which  I  have,  which 
is  entitled  "Masters'  Fitting  AVith  I)ou]:>le  Angle 
Sleeve,"  is  an  enlarged  scale  drawing  corresponding 
to  the  physical  exhibit.  Plaintiff* 's  Exhibit  No.  6. 

The  Court:  Now  may  I  ask,  Mr.  Freeman,  if 
Plaintiff's  Exhibit  6,  which  you  claim  to  be  a 
Masters  fitting,  did  you  get  the  exact  fitting  in  toto 
from  Masters,  or  did  you  get  [257]  the  parts'? 

Mr.  Freeman:  It  was  just  handed  to  me — we 
asked  for  them — in  response  to  an  inquiry.  And 
they  were  handed  to  me  collectively. 
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The  Court:  They  weren't  handed  to  you  piece- 
meal? 

Mr.  Freeman:  No.  I  got  complete  fittings,  and 
the  fittings  were  then  assembled.  They  were  handed 
to  me,  three  of  them  were  tagged.  I  asked  for  three 
of  each.  They  were  handed  to  me.  They  were  con- 
nected together.  We  put  a  tag  through  them.  They 
were  so  marked.  And  we  have  cut  up  some  of  them, 
we  have  measured  up  some  of  them. 

The  Court :  Were  they  handed  to  you  during  the 
deposition  in  this  case  f 

Mr.  Freeman:     Yes. 

The  Court:     During  the  deposition? 

Mr.  Freeman:     Yes. 

The  Court:     Is  there  a  question  pending? 

(The  last  answer  was  read  by  the  reporter.) 

The  Court:     Proceed. 

Q.  (By  Mr.  Freeman) :  AVill  you  please  api^ly 
claim  1  of  the  Parker  patent  to  the  drawing  form- 
ing a  part  of  Plaintiff's  Exhibit  53?  [258] 

Mr.  Huebner:  I  still  say,  your  Honor,  he  hasn't 
laid  enough  foundation  to  demonstrate  that  this  is 
an  accurate  drawing  of  that  fitting,  if  you  want  to 
call  it  a  fitting,  or  assembly  of  a  fitting. 

The  Court:  I  think  possibly  he  hasn't  laid  the 
foundation  that  this  is  a  dramng  of  Exhibit  6,  The 
objection  is  sustained.  I  think  he  can  lay  a  founda- 
tion. 

Q.  (By  Mr.  Freeman) :  Will  you  tell  me  about 
the  makeup  of  the  drawing  forming  a  part  of  Plain- 
tiff's Exhibit  53?    What  does  it  represent? 
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A.  Exhibit  53  is  a  drawing  made  under  my  di- 
rection in  accordance  with  the  specification  sheets 
which  are  published  hy  the  government  and  which 
this  fitting,  Plaintiff's  Exhibit  6,  is  an  example  of. 

The  Court :  My  understanding  of  the  situation  is 
that  the  defendants  do  not  contend  that  they  are 
not  making  these,  at  least  the  parts  of  the  fitting, 
exactly  like  the  so-called  Parker  fitting.  In  other 
words,  I  assume  from  the  stipulations  entered  into, 
that  the  parts  of  the  fitting  which  is  made  by  Mas- 
ters are  identical  with  the  parts  of  the  fitting  as 
made  by  Parker  and,  consequently,  I  assume  that 
the  claims  of  the  Parker  fitting  could  apply  exactly 
to  the  Masters  fitting. 

Am  I  wrong? 

Mr.  Huebner :  That  is  wrong,  your  Honor.  I  will 
clarify  [259]  it.  The  parts  made  by  Masters  accord- 
ing to  government  specifications  are  presumably 
identical  to  the  parts  manufactured  by  Parker  ac- 
cording to  goA'ernment  specifications.  So  much  is 
2:)r()bably  correct,  and  I  think  1  so  stipulated  earlier. 
That,  however,  is  a  mere  comparison  between  the 
commercial  device  of  Parker  and  the  commercial 
device  of  the  defendant,  and  is  not  a  test.  The  test 
is  whether  the  commercial  device  of  the  defendants 
meets  or  fulfills  the  definition  of  the  claims  of  the 
patent,  and  that  we  absolutely  deny. 

So  he  has  the  burden  at  this  point — if  that  is 
where  he  is  going  to  bring  it  in — of  establishing  that 
this  drawing,  and  that  we  deny,  that  this  drawing 
is  correct.  He  has  got  to  establish,  if  he  can,  that 
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the  drawing  actually  does  represent  the  AN  speci- 
lication,  the  government  specification,  under  which 
Masters  manufactures  the  parts. 

The  Court :  He  testified  he  made  this  drawing  or 
the  drawing  was  made  under  his  supervision  from 
so-called  Exhibit  6. 

Mr.  Pluebner:  So  far,  so  good.  Actually,  how- 
ever, there  is  an  inaccuracy  that  he  hasn't  yet  ex- 
plained. 

^Ir.  Freeman:  You  will  have  an  opportunity  to 
cross-examine  this  witness. 

Mr.  Huebner :  Let 's  get  it  cleared  up  here.  There 
is  no  tube  on  the  physical  exhibit.  He  has  got  a 
tube  in  the  drawing.  [260] 

The  Court :     Let  me  see  the  physical  exhibit. 

Mr.  Huebner:  Masters  doesn't  supply  tubes  and 
never  did.   Neither  does  Collins. 

The  Court:  It  is  true  there  is  no  tube  on  Ex- 
hibit 6. 

Mr.  Freeman:  Well,  is  it  your  position  you  do 
not  infringe  because  you  do  not  supply  the  tube? 

Mr.  Huebner:  Our  position  is  we  don't  infringe 
because  we  don't  meet  the  terms  of  the  claims. 

The  Court:  I  understand  that  one  of  the  issues 
In^re  is  that  the  coui^ling  as  made  by  Parker  isn't 
the  coupling  that  is  described  in  the  patent. 

^Ir.  Huebner:     That  is  right,  it  is  not. 

The  Court:  You  don't  deny  you  are  making  ex- 
actly the  same  sort  of  coupling  Parker  is  making'? 

Mr.  Huebner:  So  far  as  he  makes  them  undei- 
the  AN  standard  specification. 
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The  Court:  And  if  Parker  does  not  make  the 
coupling  as  described  in  the  patent  and  you  make 
the  same  kind  of  coupling  as  Parker  does,  then 
there  is  no  infringement? 

Mr.  Huebner :  That  is  correct.  That  is  our  posi- 
tion. 

The  Court:  I  am  going  to  have  to  sustain  the 
objection  upon  the  ground  that  the  drawing  is  not 
a  drawing  of  Exhibit  6,  that  you  have  inserted 
something  into  the  drawing  that  is  not  in  Exhibit  6. 

Q.  (By  Mr.  Freeman) :  I  am  going  to  ask  you 
to  compare  [261]  the  drawing  with  Plaintiff's  Ex- 
hibit 7,  which  is  a  cut-away  section  of  the  same 
physical  structure  which  has  been  in  evidence  as 
Plaintiff's  Exhibit  6,  and  will  ask  you  to  compare 
it  with  the  drawing,  Plaintiff's  Exhibit  53. 

The  Court:  Before  he  answers,  I  wonder  if  I 
could  ask  counsel  a  question.  It  is  your  contention 
that  the  fitting  as  made  by  Parker  is  not  in  ac- 
cordance with  the  claims  of  the  i^atent? 

Mr.  Huebner :     Yes,  your  Honor. 

The  Court:  Is  the  defect  that  you  contend  is  not 
followed,  the  fact  that  the  patent  does  not  indicate 
the  degree  of  slope  in  the  collar  of  the  sleeve? 

Mr.  Huebner:  That  is  only  part  of  it  your 
Honor.  That  lack  of  disclosure  goes  more  to  our 
attack  on  the  validity,  rather  than  non-infringement. 
I  will  go  into  it  in  some  detail,  if  you  would  like,  at 
this  time. 

The  Court:  No.  I  am  just  trying  to  find  out,  if  I 
can,  the  issues  in  the  case.  I  understood  at  the  beain- 
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ning  of  this  case  you  raised,  the  question  that  the 

claims  were  not  satisfactorily  described,  the}^  are  too 

general. 

Air.  Huebner:  That  is  one  point.  That  goes  to 
validity.  We  say  it  makes  the  patent  invalid.  Then 
we  say  even  if  you  take  the  claims  as  they  read  and 
you  get  an  accurate  illustration  or  accurate  descri])- 
tion  of  the  AN  fitting  which  Masters  make,  you  will 
then  discover  that  their  claims  do  not  [262]  read  on 
this  fitting  and,  therefore,  we  do  not  infringe  the 
patent. 

The  Court:  AVell,  now,  let's  assume  that  the 
court  would  hold — of  course,  this  is  only  an  assump- 
tion, because  I  think  it  is  too  early  for  the  court  to 
form  any  conclusion,  but  let's  assume  that  the  court 
would  hold  that  the  description  in  the  patent  is 
sufficient,  that  is,  it  is  clear,  all  the  elements  are 
there,  and  the  court  believes  it  is  sufficient.  Now, 
imder  that  assumption,  would  you  say  that  the 
reason  you  say  that  the  fitting  that  Parker  ma]<:es 
is  not  the  fitting  that  is  described  in  the  patent  is 
because  there  is  nothing  in  the  patent  relative  to  the 
degree  of  angle  in  the  collar  of  the  sleeve? 

Mr.  Huebner:  That  goes  directly  and  expressly 
to  the  question  of  infringement.  That  lack  of  par- 
ticularity in  the  claim  probably  doesn't  apply  to  that 
particular  defense  of  non-infringement. 

The  Court:     The  reason  I  aim  asking 

Mr.  Huebner:  There  are  other  things  in  the 
claim,  though.  We  haven't  had  our  turn  yet,  but 
there  are  other  things  in  the  claims  that  we  will 
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explain  as  we  get  on  with  our  case,  which  are  abso- 
lutely not  found  in  the  AN  fitting. 

The  Court:  Well,  the  reason  I  am  asking  you 
that  question  is  I  think  it  has  been  stipulated  that 
the  bevel  on  the  top  of  the  body — that  a  bevel  on  the 
top  of  the  body  and  a  [263]  flared 

Mr.  Huebner :     Flared  tube. 

The  Court:     flared  tube,  and  the  use  of  the 

collar  is  in  the  public  domain. 

Mr.  Huebner:  Yes,  a  collar  and  nut.  I  think 
even  the  nut  was  included. 

The  Court :     In  the  public  domain  ? 

Mr.  Huebner:     In  the  public  domain. 

The  Court:  So  the  only  thing,  as  fai'  as  I  have 
been  able  to  ascertain,  that  is  not  admitted  to  be  in 
the  public  domain  is  the  way  the  collar  of  the  sleeve 
has  been  milled  or  manufactured  at  an  angle  or  at 
a  degree. 

Mr.  Huebner :  I  think  there  are  two  things  coun- 
sel for  the  plaintiff  hasn't  yet  admitted  to  be  in  the 
public  domain.  One  is  the  relation  on  the  inside  of 
the  sleeve  to  the  outside  of  the  sleeve.  I  think  it  is 
still  his  contention  that  it  was  new  for  him  to  so 
shape  those  parts  that  the  inside  of  the  sleeve  hits 
first  down  on  the  toe  and  near  the  extreme  end  of 
the  flare.   That  is  one  thing. 

The  other  thing,  I  believe  he  still  contends  is  new 
and  is  in  the  patent,  is  the  relationship  between  the 
outside  of  the  sleeve  head  and  the  inside  of  the  nut, 
where  he  has  an  angle  in  there,  so  that,  as  the  patent 
says,  when  you  tighten  it  up,  you  can  expand  and 
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still  not  touch  the  walls  of  the  sleeve,  I  mean  touch 

the  walls  of  the  nut  down  near  the  end  [264]  of  th(i 

sleeve. 

Among"  other  things,  in  trying  to  answer  your 
question,  I  would  say  this,  that  one  of  our  points 
in  connection  with  non-infringement  is  that  irrespec- 
tive of  what  angle  is  employed,  according  to  tlie 
patent,  the  way  it  is  manufactured  according  to  gov- 
ernment specifications,  it  doesn't  respond  to  the 
action  that  is  called  for.  [265] 

The  Court:  Well,  if  I  understand  your  position, 
now  I  probably  don't,  but  if  I  understand  your 
position,  if  the  patent  as  set  forth  says  that  this 
angle  was  to  be  a  certain  specific  degree,  and  if  the 
government  had  specified  that  certain  degree,  and 
you  had  come  along  and  made  fittings  with  that 
degree,  then  there  might  be  a  question  of  an  in- 
fringement of  a  patent? 

Mr.  Huebner:  As  to  the  claim  which  had  that 
particularity  in  it  \ve  might  be  held  to  infringe, 
and  we  might  then  have  to  relegate  our  attack  on 
other  grounds. 

The  Court:  And  then  you  contend  because  there 
is  nothing  in  the  patent  to  indicate  the  degree  of 
slope,  that  the  patent  doesn't  tie  up  as  far  as  the 
degree  of  slope  with  the  requirement  of  the  govern- 
ment ? 

Mr.  Huebner:  And  is,  therefore,  fatally  defec- 
tive for  ambiguity  under  Section  4888  of  the  Revised 
Statutes. 
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The  Court:  I  just  wanted  to  get  your  position 
clear  if  I  could. 

There  was  a  question  before  the  witness. 

Mr.  Freeman:     I  will  reframe  it,  your  Honor. 

Q.  (By  Mr.  Freeman)  :  We  were  directing  your 
attention  to  Plaintiff's  Exhibit  7,  which  is  a  similar 
fitting  to  Plaintiff's  Exhibit  6,  which  does  include 
a  piece  of  pipe  which  is  illustrative. 

A.  As  I  have  said,  Plaintiff's  Exhibit  No.  53  is 
a  [266]  drawing  made  under  my  direction  from  the 
government  specifications  known  as  the  AN  fitting, 
and  I  recog-nize  Plaintiff's  Exhibit  7  as  a  fitting 
made  in  accordance  with  the  same  specifications. 

The  Court:  Do  I  understand  that  this  drawing 
that  you  made  was  made  according  to  government 
specifications  and  not  a  drawing  made  from  Ex- 
hibit 7? 

The  Witness:     That  is  correct. 

The  Court :  Then  you  have  entitled  this  a  Masters 
fitting,  but  really  what  you  mean  is  this  is  a  drawing 
that  you  have  prepared  according  to  government 
specifications  ? 

Mr.  Freeman:  Which  is  in  accordance  with  the 
Masters  fitting.  Those  fittings  that  we  have  here, 
there  isn't  any  question,  and  I  think  the  defendant 
will  agree,  that  the  fittings  that  they  gave  us  were 
the  AN  fittings  made  in  accordance  with  certain 
specifications. 

Mr.  Huebner :  The  parts  we  gave  you  were  parts 
made  according  to  the  AN  specifications,  but  we 
dichi't  furnish  the  tube,  because  we  never  furnished 
tubes,  and  the  tube  that  is  in  Exhibit  7  wasn't  fur- 
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nished  by  us.    AVe  don't  know,  we  have  no  knowl- 
edge of  what  tube  eventually  goes  into  the  assembly. 

The  Court:  You  contend  that  you  did  not  fur- 
nish to  the  plaintiff  a  completed  fitting? 

Mr.  Huebner :  Yes,  we  so  say,  because  as  a  matter 
of  [267]  convenience  we  ])rought  them  all  together 
there,  and  I  wasn't  present,  but  Mr.  Beehler,  who 
is  in  court,  was,  gave  him  the  parts,  he  put  them 
together.  We  never  sell  those  assembled  like  that. 
We  sell  them  in  boxes  where  there  are  several  hun- 
dred nuts,  and  another  box  some  other  day  several 
hundred  sleeves.  We  don't  put  those  things  to- 
gether. 

The  Court:  Can  you  state  now  for  your  client 
that  at  no  time  did  you  ever  sell  a  complete  fitting, 
that  you  only  sold  the  parts  out  of  which  a  complete 
fitting  could  be  made  ? 

Mr.  Huebner:  Based  on  the  information  given 
me  by  my  clients,  I  would  state  that  they  have  at  no 
time  sold  a  complete  fitting  subsequent  to  the  period 
for  Avhich  infringement  is  claimed,  rather,  subse- 
quent to  the  date  from  which  infringement  is  as- 
serted. 

The  Court:  Mr.  Freeman,  can  I  ask  you,  do  you 
have  any  evidence  that  you  will  be  able  to  produce 
to  show  that  they  have  sold  the  fitting  as  a  whole, 
other  than  sold  it  as  parts? 

Mr.  Freeman:  Can  I  have  that  invoice  from  the 
Masters  Company? 

The  Court:  While  they  are  looking  that  up,  can 
I  ask  you  something  about  the  law^? 
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^Ir.  Freeman:     Yes. 

The  Court :  Is  it  your  contention  that  if  the  evi- 
dence would  disclose  that  they  had  made  these  in- 
dividual parts  and  [268]  sold  them  as  individual 
parts  to  a  third  person  who  then  assembled  them, 
that  there  would  be  a  violation  ? 

Mr.  Freeman:  There  certainly  would,  especiall}' 
when  you  sell  the  three  pieces.  They  make  the  entire 
structure  of  the  claim,  the  claim  calls  for  a  fitting 
for  use  with  tubes,  and  then  they  go  ahead  and  sell 
all  three  pieces.  They  show  them  assembled  in  their 
catalogue  for  sale.  It  is  just  like  your  Honor  would 
walk  into  a  store  and  say,  "I  want  to  buy  a  suit 
comprising  a  coat,  vest  and  pants,''  and  they  say 
the  pants  cost  you  $20,  the  vest  costs  you  $15,  and 
the  coat  costs  you  $35,  collectively  $70. 

As  far  as  I  am  concerned,  that  is  exactly  what 
they  do  with  the  fitting. 

The  Court:  All  right.  Now  let  me  ask  you  this: 
8up]iosing  they  manufactured  and  sold  one  million 
nuts  that  were  in  the  public  domain,  is  there  any 
violation  of  your  patent;  that  that  is  all  they  did, 
sold  one  million  nuts? 

Mr.  Freeman :     I  would  say  no. 

The  Court :  Supposing  they  manufactured,  made 
and  sold  one  million  bodies  that  were  in  the  public 
domain  ? 

Mr.  Freeman:  And  had  not  -sold  nuts  and  had 
not  sold  sleeves'? 

The  Court:     Never  sold  anything  else. 
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Mr.  Freeman:  They  only  made  that,  the  answer 
again  is  no.  [269] 

The  Court:  So,  really,  the  fact,  then,  that  the 
only  thing  they  did  in  violation  of  the  patent,  if  they 
did  it  individually,  would  be  to  manufacture  the 
sleeve  wdth  this  degree  of  angle  on  the  collar  ? 

>.!r.  Freeman:  No.  When  they  make  the  three 
parts 

The  Court:  I  am  not  talking  about  what  they 
advertise. 

Mr.  Freeman:  You  are  assuming  a  condition 
which,  of  course,  is  not  the  condition  of  the  defend- 
ant Masters. 

The  Court :  I  am  assuming  that  because  I  want 
to  get  your  theory  if  I  can.  I  w^ant  to  understand 
the  situation.  Assuming  these  three  parts  were  made 
and  manufactured  by  the  Masters  Company.  This 
has  a  tube  in  here,  but  the  tube  isn't  supposed  to  be 
here.  Now,  assuming  that  these  three  parts  were 
made  and  manufactured  and  sold  by  the  Masters 
Company,  individually,  or  let's  assume  this,  suppos- 
ing that  company  A  made  this  part,  that  is,  the 
body,  for  the  record,  supposing  company  B  made 
the  nut,  and  supposing  company  C  made  the  sleeA'e  ? 

Mr.  Freeman:  I  don't  think  we  could  sue  any 
one  of  those  three  companies. 

The  Court:  They  gave  it  to  a  third  party  who 
combined  them  together? 

Mr.  Freeman:  Then  we  would  sue  Douglas  or 
Lockheed  who  then  bring  about  the  complete  in- 
fringement. We  still  have,  and  the  Mercoid  doc- 
trine— I   know^   what   he   is   driving   at,    [270]    the 
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Mercoid  decision  still  did  not  cut  out  contributory 
infringement.  Then  we  would  come  back  and  have 
to  charge  Masters  with  contributory  infringement, 
which  is  nothing  more  than  aiding  or  abetting  the 
act  of  infringement  by  Lockheed  or  Douglas,  or  any 
one  of  the  other  aircraft  manufacturers  that  buy  the 
three  parts,  put  them  together,  and  use  the  subject 
matter  of  the  patent. 

The  Court:  Now,  if  I  understand  you  correctly, 
if  these  three  parts  were  manufactured  by  three  dif- 
ferent individuals,  you  don't  think  that  you  could 
sue  either  one  of  the  three  ? 

Mr.  Freeman :  Except  for  contributory  infringe- 
ment. 

The  Court:  But  the  fact  that  the}^  were  manu- 
factured by  Masters? 

Mr.  Freeman:     Changes  the  picture  entirely. 

The  Court :     Then  it  changes  the  picture  entirely  ? 

Mr.  Freeman:     Yes. 

The  Court:  And  although  these  two  parts,  that 
is,  the  body  and  the  nut,  are  in  the  public  domain, 
the  fact  that  they  also  manufactured  something, 
that  is,  the  sleeve,  that  wasn't  in  the  public  do- 
main  

Mr.  Freeman:  And  that  goes  along  with  those 
parts  that  were  in  the  public  domain,  using  your 
Honor's  terms,  putting  those  parts  together  to  bring 
about  what  we  say  is  in  the  three  claims  of  the 
Parker  i)atent,  yes,  that  constitutes  infringement. 
That  is  exactly  our  position.  [271] 


vs.  Irvin  W.  Masters,  Inc.,  etc.  315 

(Testimony  of  John  N.  Wolfram.) 

The  Court:  Of  course  you  have  plenty  of  au- 
tliorities  on  that  line"? 

Mr.  Freeman:     We  do. 

The  Court:  Excuse  me  for  Ijreaking  in.  Now, 
wliat  is  tlie  question? 

(The  record  was  i-ead  by  the  reporter.) 

Mr.  Freeman:  I  am  goin^  to  ask  Mr.  Masters 
if  the  invoice  I  am  handing  him  is  an  invoice  of 
liis  company. 

The  Court:  You  can  answer  that  yes  or  no.  Is 
it  or  isn't  it? 

Mr.  Huebner:     A¥e  are  trying  to  figure  it  out. 

Mr.  Freeman:  I  am  asking,  first,  is  it  an  in- 
voice put  out  by  the  Masters  Company? 

Mr.  Huebner:  It  probably  is,  it  is  on  Masters 
stationery. 

Mr  Freeman:  You  are  not  questioning  that,  are 
you? 

Mr.  Huebner:  There  is  no  writing  on  the  part 
of  Mr.  Masters,  so  that  is  what  we  were  puzzled 
about. 

He  says  it  is  an  invoice  put  out  by  Irvin  W. 
Masters,   Inc.,   the   defendant. 

Mr.  Freeman:  I  am  going  to  offer  in  evidence 
as  Plaintiff's  Exhibit  54  the  Masters  invoice  just 
referred  to.  [272] 

The  Court:  Well,  I  don't  think  these  invoices 
will  dispose  of  an  issue  unless  they  can  be  ex- 
plained. 

Mr  Freeman:     That  goes  in  next.  I  can   either 
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ask  Mr.  Masters  for  the  explanation  or  I  can  ask 

our  witness  for  the  explanation. 

The  Court:     Well,  I  don't  know 

Mr.  Freeman :  Well,  will  Mr.  Masters  admit  that 
the  parts  referred  to  there  include  a  nut,  body, 
and  sleeve*? 

Mr.    Masters :     Right. 

The  Court:  In  other  words,  that  invoice  shows 
that  they  sold  so  many  nuts,  so  many  bodies,  so 
many  sleeves. 

Mr.   Freeman:     Correct. 

The  Court:  It  doesn't  show  that  they  sold  so 
many  fittings. 

Mr.  Freeman:  It  shows  they  sold  20  fittings. 
If  you  give  somebody  20  nuts,  20  sleeves,  and  20 
bodies,  you  have  20  fittings. 

The  Court:  I  don't  know  as  I  agree  with  you 
there.  I  don't  know  whether  I  can  agree  with  you. 
That  may  be  the  law,  but  I  don't  know.  If  they 
showed  that  they  had  sold  20  fittings,  I  think  it 
would  be  rather  conclusive  that  they  were  selling 
fittings.  That  shows  that  they  sold  20  bodies,  20  nuts, 
and  20  sleeves.  That  rather  upholds  their  conten- 
tion that  they  didn't  sell  a  fitting  as  a  whole,  but 
they  sold  only  the  parts  of  a  fitting.  [273] 

Mr.  Freeman:  Well,  it  is  our  position,  your 
Honor,  that  when  you  sell  20  nuts,  20  bodies,  and 
20  sleeves,  you  bring  about  the  infringement.  That 
is  our  position. 

The  Couit:     Have  you  got  an  authority? 
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Mr.  Freeman:  I  think  we  will  have  authority 
on  that. 

The  Court:  If  you  have  got  a  ease  that  will 
hold  that,  I  would  like  to  read  it. 

Mr.  Freeman :  I  would  like  to  j)roceed  along  with 
our  proof,  keeping  in  mind  that  they  have  the 
burden  of  showing  what  they  are  trying  to  show, 
they  do  not  infringe.  I  think  that  is  up  to  them. 
Our  position  is  that  they  offer  them  for  sale  when 
they  offer  them  for  sale  in  their  catalog,  and  that 
is  enough  to  keeji  us  in  court. 

The  Court :  I  have  no  intention  of  throwing  you 
out  of  court.  That  is  the  last  thing  in  my  mind.  I 
may  disagree  with  you  on  your  theoiy  and  on  your 
law,  Vjut  I  certainly  have  no  intention  of  throwing 
you  out  of  court,  or  anything  like  that.  But  I  am 
trvine-  to  find  out  what  the  issues  are  so  I  will  haA'(3 
some  ability  to  judge  as  to  whether  or  not  certain 
evidence  should  be  allowed  in  or  certain  evidence 
shouldn't  be  allowed  in.  I  don't  want  to  take  away 
from  you  the  orderly  presentation  of  your  case. 
That  is  the  last  thing  I  want  to  do. 

Ml'.  Freeman:  I  think  w^e  had  the  answer  from 
Mr.  Masters,  that  that  invoice.  Plaintiff's  Exhibit 
54,  calls  for  [274]  nuts,  bodies,  and  sleeves.  Then 
I  am  going  to  ask  Mr.  Masters  whether  or  not  those 
are  for  cooperating  nuts,  bodies,  and  sleeves,  that 
is,  for  the  same  size  fitting. 

The  Court:     I  just  assumed  that  that  was  so. 

Mr.  Freeman:  I  thought  we  would  button  that 
up  for  the  record. 
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The  Court:     Yes,  better  get  it  in  the  record. 

Mr.  Huobner :  Mr.  Masters  informs  me  that  they 
arc  all  of  the  same  size,  to  wit,  No.  4  size,  and  can 
be  put  together. 

The  Court:     All  right.  It  may  be  received. 

(The  document  referred  to  was  received  in 
evidence  and  marked  Plaintiif's  Exhibit  No. 
54.) 

Mr.  Freeman :  I  assume  Mr.  Masters  will  agree 
that  the  invoice  I  am  now  handing  you,  which  we 
will  mark  Plaintiff's  Exhibit  55  for  identification, 
is  likewise  an  invoice  of  Irvin  W.  Masters,  Inc.,  the 
defendant  herein. 

(The  document  referred  to  was  marked  Plain- 
tiff's Exhibit  No.  55  for  identification.) 

Mr.  Huebnei':  M]*.  blasters  re])resents  that  it  is 
such  an  invoice  and  to  the  same  individual,  I  think. 

The  Court:  I  think,  Mr.  Freeman,  you  can  get 
a  stipulation  here,  at  least  I  think  that  the  de- 
fendants are  willing  to  stipulate,  to  the  effect  that 
they  not  only  in  this  particular  instance,  but  in 
many  instances,  sold  nuts,  bolts 

Mr.  Freeman:     Nuts  and  bodies.  [275] 

The  Court :  Excuse  me.  Nuts,  bodies,  and  sleeves 
in  various  quantities  to  a  purchaser,  that  they  were 
not  sold  assembled,  but  they  were  sold  as  individual 
nuts,  individual  bodies,  and  individual  sleeves.  I 
don't  think  there  is  going  to  be  any  contention  to 
the  contrary. 

Mr.   Huebner:     We  sold   commercial    quantities. 


Mr.  Freeman 
Mr.  Huebner 
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That  is,  the  defendants  sold  commercial  quantities 
of  individual  nuts  and  individual  sleeves  and  indi- 
vidual bodies. 

The  Court :     To  the  same  purchaser  ? 

Mr.  Huebner:     I  think  so,  yes. 

And  on  the  same  invoice  ? 
I  don't  know  about  that. 

The  Court:     You  don't  need  the  invoices. 

Mr.  Huebner:  I  don't  know  about  that.  This 
thing  here,  I  think,  is  a  plant.  That  man  is  not  a 
regular  customer.  But  whether  it  was  a  jjlant  or  not, 
those  sales  were  evidently  consummated. 

The  Court:  Aren't  you  willing  to  admit  that 
these  two  exhibits  now  will  form  a  pattern  of  the 
way  you  handled  your  sales'? 

Mr.  Huebner:  They  form  an  exaggerated  pat- 
tern, but  it  is  true  we  did  sell  quantities  of  nuts  and 
sleeves,  probably  to  the  same  customer. 

The  Court:  You  can't  tell  me,  or  at  least  you 
may  tell  me,  but  I  don't  think  I  would  believe  you 
if  you  did,  that  in  [276]  your  work  during  the  war, 
when  materials  were  scarce  and  everybody  wanted 
materials,  particularly  such  as  this,  that  if  people 
would  order  1,000  nuts  and  1,000  bodies  and  1,000 
sleeves,  you  wouldn't  sell  them  to  them  just  exa-ctly 
like  this  invoice. 

Mr.  Huebner:  It  is  true,  no  doubt  the  defend- 
ants would.  But  that  was  not  the  way  the  companies 
ordered.  Actually,  it  was  a  rare  instance  where  one 
company  would  order  so  many  nuts  and  so  many 
sleeves  and  so  many  other  parts,  all  to  go  together. 
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It  was  more  or  less  an  exception  for  them  to  do  that. 
Actually,  the  way  the  thing  worked  is  that  Douglas 
would  order  so  many  nuts,  Lockheed  would  order 
so  many  bodies,  and  North  American  would  order  so 
many  other  things  from  one  company,  and  so  many 
of  the  other  parts  from  another  company.  However, 
that  is  the  way  it  worked.  We  are  still  not  denying 
this  transaction  occurred  and  possibly  other  trans- 
actions of  a  similar  nature  did  occur. 

The  Court:  I  assume  W'hen  you  have  the  oppor- 
tunity to  substantiate  your  claim,  you  will  be  able 
to  produce  invoices  showing  that  Douglas  ordered 
1,000  nuts  and  nothing  else,  and  Lockheed  ordered 
a  thousand  sleeves  and  nothing  else  '^. 

Mr.  Huebner :  The  burden  is  really  on  the  i)lain- 
tiff  here. 

Mr.  Freeman:  Then  I  am  going  to  ask  permis- 
sion— I  understand  you  do  not  have  court  next  Mon- 
day— to  send  a  [277]  certified  public  accountant  to 
make  such  notes  as  he  can,  limited  only  with  respect 
to  fittings,  the  subject  matter  here  involved,  no  other 
information.  We  are  not  interested  in  prying  into 
Mr.  Masters'  books,  and  that  is  why  I  suggest  a  pub- 
lic accountant.  So  that  he  can  bring  back  the  data 
for  the  court  so  that  the  court  will  have  full  infor- 
mation. It  is  our  position  this  is  a  pattern,  and  your 
Honor,  I  think,  fairly  and  accurately  expressed  it. 

Mr.  Huebner:  That  is  not  necessary.  He  can  call 
Mr.  Masters  or  Mr.  Collins  to  the  stand.  I  have  of- 
fered to  produce  Mr.  Collins  on  request  at  any  time. 

Mr.    Freeman:     Will   you   produce   all    of   your 
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books,   and   then   I   think   we   can   save   a   tremen- 

dons 

Mr.  Huebner:     No. 

Mr.  Freeman:  Then  I  am  asking  for  the  court 
to  give  me 

Mr.  Huebner:     There  is  no  need  for  that. 

The  Court:  Well,  of  course,  it  would  probably  be 
an  opinion  on  your  part,  but  will  you  produce  the 
invoices  that  you  say  indicate  the  fact  that  these 
nuts  and  bodies  and  sleeves  were  sold  in  individual 
quantities  to  different  individuals  ? 

Mr.  Huebner:  Yes,  your  Honor.  We  will  look 
for  those.  I  will  require  the  clients  to  look  for  those. 

The  Court :  Now,  may  I  ask  you  a  question  ?  Ac- 
tually, [278]  legally,  if  this  would  be  the  only  in- 
stance where  they  sold  the  three  parts  together  and 
the  court  would  hold  that  that  was  the  selling  of  the 
complete  article,  wouldn't  that  be  an  infringement? 
In  other  words,  they  only  have  to  prove  the  one 
instance. 

Mr.  Huebner:  Probably  they  would  have  estab- 
lished a  prima  facie  case,  assuming  the  assembly  did 
infringe  the  patent.  Even  one  act  would  probably  be 
an  infringement. 

The  Court:  Let's  forget  everything  else.  The 
only  question  I  want  to  have  answered  is,  isn't  the 
infringement  that,  w^hether  it  is  one  act  or  one  thou- 
sand acts?  In  other  words,  they  only  have  to  prove 
the  one  a^ct. 

Mr.  Huebner:  I  think  for  practical  purposes 
they  only  have  to  prove  one  act.  That  might  then  go 
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to  the  question  of  damages  and  whether  an  account- 
ing should  be  ordered,  but  one  act,  technically,  is  an 
infringement,  whether  it  is  one  or  a  thousand  acts, 
it  is  technically  an  infringement. 

The  Court :  Then  if  the  court  would  hold  against 
the  defendants  on  all  the  issues  except  the  issue  of 
whether  or  not  they  sold  the  fitting  as  a  whole,  then 
those  two  invoices  would  be  sufficient  to  sustain  a 
finding  that  the  defendants  sold  the  fitting  as  a 
whole  rather  than  as  individual  pieces. 

Mr.  Huebner:  I  think  that  as  a  matter  of  law 
that  is  correct. 

The  Court:  I  don't  know  why  you  need  any 
more  evidence,  [279]  Mr.  Freeman. 

Mr.  Freeman:  I  want  to  also  call  your  Honor's 
attention  to  the  fact  that  we  made  inquiry  of  the 
defendant  Masters,  Inc.  We  asked  that  he  produce, 
and  I  am  now  reading  from  the  order  or  the  request, 
which  was  ordered  and  they  went  along  with  the 
order,  ''Item  No.  10.  Three  (3)  samples  of  each 
of  size  No.  4  and  No.  8  of  a  flared  tube  coupling- 
consisting  of  a  body,  sleeve,  and  nut,  now  being 
made  or  procured  by  the  defendant  in  accordance 
with  Air  Force-Navy  design  standard  AND  10056, 
AN  818,  and  AN  819,  with  nut  and  body  made  of 
aluminum  alloy,  and  the  sleeve  of  copper  silicon, 
aluminum  bronze. ' ' 

That  is  just  the  specification.  We  asked  for  three 
samples  of  size  4  and  size  8  flared  tube  couplings. 
We  said  consisting  of  those  three  parts,  and  they 
gave  us  these. 
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The  Court:  They  contend  they  did  not  give 
them  to  you  assembled.  They  gave  them  to  you 
])iecemeal  and  you  assembled  them.  Maybe  that  is 
a  question  of  fact  that  will  have  to  be  proven.  In 
other  words,  you  don't  agree  as  to  what  actually 
was  produced.  Mr.  Freeman  says  you  produced  a 
fitting.  You  say  you  produced  the  parts  of  a 
fitting. 

Mr.  Huebner:  They  are  just  the  parts  and  some- 
body in  the  deposition  screwed  them  together. 

The  Court:  Then  we  will  have  to  take  some 
testimony  as  [280]  to  what  actually  happened,  but 
1  think  now  in  the  light  of  these  two  invoices,  if 
you  try  to  sliow^  that  that  is  not  a  patent,  I  will 
refuse  you  the  light  to  show  it  unless  it  conies  to 
the  question  of  damages.  It  may  be  important  on 
the  question  of  damages  to  determine  how  many 
times  you  have  sold  them  together,  rather  than  in- 
dividually, but  until  that  question  arises,  I  think 
we  will  accei^t  that  as  a  pattern,  upon  your  agree- 
ment that  all  they  have  to  do  is  show  one  [281] 
instance. 

Mr.  Huebner:  Well,  one  instance  of  an  infring- 
ing act,  if  it  is  otherwise  infringing,  is  sufficient 
to  sustain  a  case,  unless  it  is  an  insignificant  thing. 
I  don't  think  we  need  to  make  that  point  here. 

The  Court:  What  I  am  trying  to  do  is  to  elimi- 
nate, if  I  can,  the  necessity  of  taking  a  great  deal 
of  testimony,  and  consequently  cut  down  the  time 
this  case  is  going  to  take.   If  we  can  agree  it  is  no 
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use  to  bring  in  all  those  records  and  identify  them 

and  get  them  in  the  record. 

Mr.  Huebner:  With  your  Honor's  ruling  that 
this  will  establish  a  pattern  until  otherwise  shown, 
we  will  prol)a])]y  show  that  this  is  not  a  true  pat- 
tern, and  while  it  did  exist  and  technically  would 
be  sufficient  for  the  purpose  of  the  plaintiff,  that 
as  a  matter  of  damages  it  didn't  exist. 

The  Court:  I  will  agree  with  you  that  if  the 
question  of  damages  arises  that  the  plaintiff  is 
going  to  have  to  establish  the  damages,  and  if  he 
can  establish  only  one  instance,  he  certainly 
wouldn't  be  entitled  to  as  much  damage  as  on  a 
thousand  of  them,  and  he  may  have  to  have  an 
investigation  of  the  record.  But  until  that  question 
arises,  Mr.  Freeman,  I  think  you  can  forget 
about  it. 

The  clerk  calls  my  attention  to  the  fact  that  I 
am  working  too  hard. 

Mr.  Freeman:  Can  we  start  at  five  minutes 
after  two,  then?  [282] 

The  Court:     No.   We  will  recess  to  2:00  o'clock. 

(Whereupon,  at  12:05  o'clock  p.m.  a  recess 
was  taken  until  2:00  o'clock  p.m.  of  the  same 
day.)  [283] 

June  16,  1950—2:00  P.M. 

Mr.  Freeman:  I  would  like  to  offer  in  eWdence 
the  invoice  of  Irvin  W.  Masters,  Inc.,  invoice  No. 
9910,  dated  September  30,  1947,  as  Plaintiff's  Ex- 
hibit 55. 
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The  Court:     It  may  be  received. 
The  Clerk:     No.  55. 

(The  document  referred  to  was  marked 
Plaintiff's  Exhibit  No.  55  in  evidence.) 

Mr.  Freeman:  I  am  wondering  if  I  may  have 
leave  to  substitute  jjhotostats.  We  do  not  have  the 
photostats  as  yet. 

Mr.  Huebner:  We  would  stipulate  to  that.  And 
return  the  original  to  us? 

Mr.  Freeman:     Oh,  no,  these  originals  are  ours. 

The  Court:     Nothing  like  asking. 

Mr.  Freeman:  I  want  to  call  the  court's  atten- 
tion to  the  fact  that  Plaintiff's  Exhibit  6  and  Plain- 
tiff's Exhibit  7,  two  of  the  Masters  fittings,  size  4, 
w^ere  given  to  me  by  Mr.  Masters  during  the  taking 
of  the  depositions,  and  I  am  going  to  read  from 
page  16  of  the  deposition  with  respect  to  those  fit- 
tings. I  do  want  to  lay  a  proper  foundation,  which 
is  here  somewhat  questioned,  with  respect  to  this 
Vvitness  applying  claims  of  the  patent  to  the  Masters 
fittings. 

"Q.  (By  Mr.  Freeman):  Now,  Mr.  Mas- 
ters, w'e  have  asked  [284]  you  to  produce  cei'- 
tain  size  4  and  size  8  fittings  of  the  kind  that 
you  manufacture  of  these  various  materials. 
Now^,  have  you  produced  such  fittings  ? 

"A.  I  have.  I  have  produced  fittings  which 
I  trust  will  serve  your  purpose.  My  reason  for 
so  responding  is  that  we  haven't  given  yon 
exactly  what  you  wanted  or  asked  for,  because 
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we  didn't  have  them.  In  the  AN  4  size  alu- 
minum fitting  with  ahiminum  nut  and  copper 
silicon  sleeve,  w'e  have  given  you  just  what  you 
asked  for.  In  the  size  8,  we  only  have  two 
complete  assemblies  to  offer  you,  that  is  in  the 
AN  fitting,  and  we  have  substituted  a  brass 
nut  in  one  assembly.  On  the  AN  fittings  which 
you  requested,  we  supply,  with  steel  bodies  and 
steel  nuts  and  copper  silicon  sleeves,  our  face 
is  red  in  that  our  stock  contained  no  steel  nuts. 
AVe  have  supplied  steel  bodies,  steel  nuts,  and 
<?opper  silicon  sleeves,  which  we  hope  will  do 
the  trick.  I  am  surprised  our  stock  was  so 
short." 

JOHN  N.  WOLFRAM 

the  witness  on  the  stand  at  the  time  of  recess,  hav- 
ing been  heretofore  duly  sworn,  resumed  the  stand 
and  testified  further  as  follows: 

Direct  Examination 
(Continued) 
By  Mr.  Freeman: 

Q.  Now,  Mr.  Wolfram,  will  you  take  Plaintiff's 
Exhibit  [285]  6  and  Plaintiff's  Exhibit  7,  and  take 
claim  1  of  the  Parker  patent  No.  2,212,183,  and 
point  out  wherein  you  find  in  the  physical  devices 
elements  corresponding  to  the  various  elements  of 
claim  1  of  the  patent? 

The  Court:     I  wonder  if  wo  couldn't  approach 
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that  from  a  different  angle  in  the  interest  of  saving 

time. 

Mr.  Freeman:    Well,  we  could,  your  Honor 

The  Court:  You  are  asking  him  to  point  out 
similarities.  Why  can't  you  get  the  same  result  by 
asking  him  to  point  out  the  dissimilarities'? 

Mr.  Freeman:  Of  course,  if  your  Honor  please, 
they  have  put  upon  us  the  burden  of  showing 
readability  or  what  w^e  call  infringement  of  claims 
of  the  Parker  patent,  and  we  must  show  that  the 
claim  corresponds  or  reads  upon  the  physical  de- 
vice that  they  manufacture,  if  we  are  to  have  a  case. 
That  is  what  we  are  starting  out  here  to  do.  I 
think  the  question  of  dissimilarities  would  be  im- 
proper because  the  question  here  is  infringement. 
It  must  be  an  embodiment. 

Now,  I  thought  your  Honor  was  going  to  say 
w^e  would  save  a  lot  of  time  if  we  had  something 
that  was  illustrative  of  the  defendants'  fitting,  and 
we  then  had  something  definitely  to  tie  on  a  phrase 
of  the  claim  2  to  a  corresponding  illustration,  so 
that  as  the  case  progresses  your  Honor  will  be  able 
to  follow  exactly,  and  that  is  the  way  we  started 
out  with  our  drawings.  But  if  there  is  any  question 
concerning  that  drawing  [286]  then  we  will  take 
the  physical  device,  and  as  this  witness  proceeds 
to  say,  "a  body  member,"  your  Honor  will  have 
to  remember  that  there  was  a  body  member,  and 
as  he  progresses  then  and  talks  about  the  iniier 
surface,  the  inclined  surface,  or  the  parts,  your 
Honor  will  just  have  a  voluminous  record  to  fol- 
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low.    We  can  make  that  record  and  it   will  take 
some  time.    That  is  w^hy  yesterday  I  asked  if  they 
might  go  along  and  agree  with  me  that  the  drawing 
we  have  here  represents  a  Masters  AN  fitting. 

I  am  willing  to  change  the  heading  and  say  it 
is  illustrative  of  a  Masters  fitting,  so  that  will 
eliminate  even  going  so  far  as  to  say  it  has  been 
made  to  the  nth  degree  of  accuracy.  It  certainly 
would  help. 

Mr.  Huebner:  We  think  it  is  misleading,  and 
that  is  why  we  can't  enter  into  the  stipulation.  We 
claim  the  drawing  is  inaccurate  and  [287]  mis- 
leading. 

The  Court:  Maybe  we  can  get  at  this  way:  The 
witness  testified  that  this  was  an  AN  fitting. 

Mr.  Freeman:    Yes. 

The  Court:  I  think  if  the  witness  will  testify 
this  is  an  AN  fitting,  he  can  compare  the  claims  to 
the  AN  fitting.  I  think  it  is  up  to  the  court  to  deter- 
mine whether  this  AN  fitting-  is  the  ]\rasters  fitting, 
iinh'ss  they  will  sti])ulate,  and  evidently  they  don't 
want  to  stipulate,  that  this  is  the  Masters  fitting. 

Mr.  Freeman:  I  think  they  will  stipulate  that 
it  is  a  Masters  fitting. 

Mr.  Huebner:  It  was  produced  as  an  assembly 
of  parts  manufactured  by  Masters.  The  tube  wasn't 
furnished  by  Masters.  The  tube  was  evidently  j^ut 
in  by  Mr.  Freeman  or  his  assistants.  But  Masters 
did  supply  those  parts  that  are  assembled  now  as 
fittings.  Exhibits  6  and  7,  and  they  were  of  Masters 
manufacture. 
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Mr.  Freeman:     And  they  are  AN  parts? 

Mr.  Hiiebner:     That's  right. 

The  Court:  That  is  not  what  the  issue  is  at  the 
present  time.  You  have  objected  to  the  use  of  a 
diagi'am.  You  say  it  is  not  a  Masters  fitting.  But 
the  witness  didn't  testify  this  was  a  Masters  fitting; 
he  testified  it  was  an  AN  fitting. 

Mr.  Huebner :  We  deny  that  it  is  true  or  correct 
even  as  an  AN  fitting.  It  is  misleading,  we  [288] 
claim. 

The  Court:  What  I  am  getting  at  is  this:  I  think 
the  witness  can  use  the  diagram  as  an  AN  fitting 
and  show^  us  similarities,  and  then  connect  the  AN 
fitting  up  with  the  Masters.  In  other  words,  you 
are  taking  two  steps  instead  of  one. 

Mr.  Huebner:  I  w'on't  make  any  extended  argu- 
ment, I  just  w^ant  to  restate  my  objection,  and  that 
is  that  there  is  no  foundation  laid  to  demonstrate 
that  this  drawing  that  lie  has  made,  identified  as 
Exhibit  53,  is  a  true  and  correct  representation  of 
the  AN  fitting. 

The  Court:  I  will  overrule  the  objection  as  far 
as  the  AN  fitting  is  concerned.  I  sustain  the  objec- 
tion that  it  was  a  Masters  fitting,  upon  the  ground 
that  the  witness  himself  testified  that  it  was  the 
AN  fitting  that  he  made  the  diagram  from. 

Mr.  Freeman:  If  Mr.  Huebner  will  tell  me 
wherein  it  is  misleading  or  improperly  illustrative 
of  either  an  AN  or  Masters,  I  am  perfectly  willing, 
in  order  to  expedite  matters,  to  make  such  changes 
or  modifications.   What  I  am  trying  to  do — we  can 
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do  it  the  hard  way,  jnst  as  your  Honor  said,  we 
can  take  it  in  two  steps ;  but  I  know  this,  that  when 
you  have  a  drawing  to  look  at  that  is  fairly  illustra- 
tive of  the  component  parts,  then  when  we  get  to 
determining  the  claims,  which  your  Honor  will  have 
to  do,  you  are  the  one  that  is  going  to  have  to  decide 
this,  maybe  three  months  from  now  or  [289]  four 
months,  or  whenever  it  comes  around,  you  will  then 
know  exactly  what  the  parts  refer  to.  They  will 
have  an  opportunity  to  cross-examine  with  respect 
to  those  parts.  Otherwise  we  are  going  to  have  to 
turn  back  to  page  247  of  the  record  and  find  out 
what  was  there  said,  and  then  go  to  page  255  of  the 
record  and  find  out  what  was  there  said.  I  am 
trying  to  make  it  the  easy  way,  but  I  can  do  it  the 
hard  way,  and  I  have  done  it  that  way.  It  will  just 
take  much  more  time. 

Mr.  Huebner :  He  is  asking  me,  so  I  will  answer, 
at  least  in  part.  But  to  give  him  the  full  answer 
would  take  quite  a  bit  of  time  and  will  be  part  of 
our  case.  In  the  first  place,  what  is  obvious  to 
everyone  is  that  this  drawing  Exhibit  53  includes  a 
flared  tube.  Now,  that  is  no  part  of  a  fitting  which 
is  in  issue  in  the  case  here.  I  don't  know  what 
kind  of  a  tube  he  has  shown  there,  or  what  the 
angles  are,  or  anything  about  it,  and  it  hasn't  been 
established.  Then,  as  to  the  parts  of  the  so-called 
fitting,  there  are  no  dimensions  on  this  drawing 
which  would  tie  back  to  the  govermnent  specifica- 
tions, none  whatever,  and  the  proportions  are  not 
correct  if  you  refer  back  to  the  AN  specifications. 
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Those  are  the  reasons  why  I  won't  stipulate. 

Mr.  Freeman :  Will  you  agree  that  it  is  illustra- 
tive, then? 

Mr.  Huebner:     No,  because  it  isn't.   [290] 

Mr.  Freeman:     O.  K. 

The  Court:  This  witness  is  an  expert,  he  has 
been  testifying  here  for  two  days  about  drawings 
that  he  has  made,  he  has  testified  that  this  is  an 
AN  fitting.  I  will  allow  him  to  use  the  diagram 
relative  to  the  AN  fitting,  then  it  will  be  necessary 
to  take  another  step  and  show  that  this  AN  fitting 
is  a  Masters  fitting. 

Mr.  Lyon:  Isn't  there  a  stipulation  that  they 
are  interchangeable  % 

The  Court:  I  think  there  was  a  stipulation  that 
they  were  interchangeable.  But,  nevertheless,  I 
don't  think  you  can  jump  at  this  time,  under  the 
objection  of  counsel.  Now,  I  think  if  a  foundation 
is  laid  to  show  the  AN  fitting — I  think  there  has 
been  a  stipulation  to  the  effect  that  it  is  inter- 
changeable. 

Mr.  Freeman:  I  don't  think  there  is  any  ques- 
tion but  what  Mr.  Masters  or  Mr.  Huebner  will 
agree  that  the  fitting  that  we  have  here  offered  in 
evidence  as  Plaintiff's  Exhibit  6  is  of  Mr.  Masters 
manufacture  and  is  an  AN  fitting. 

Mr.  Huebner:  That  we  have  agreed  to,  and  we 
do  not  renege  on  our  stipulation  that  the  AN  fitting 
and  the  Master  fitting,  or  parts  which  go  to  make 
up  a  fitting,  which  are  put  together  to  make  a 
fitting,    when    manufactured    to    the    government 
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standards,  are  identical   as  to  specifications.   [291] 

The  Court:  Then  I  will  reverse  myself  and  over- 
rule the  objection,  with  this  understanding:  that 
it  is  the  opinion  of  the  court  according  to  the  testi- 
mony that  has  been  introduced  so  far,  that  Masters 
have  manufactured  the  individual  items  rather  than 
the  fitting  itself.  There  is  still  in  dispute  the  ques- 
tion as  to  whether  or  not  Masters  produced  the 
entire  fitting  or  produced  just  the  parts  of  the 
fitting,  at  the  time  of  the  deposition. 

Mr.  Huebner:  Then,  your  Honor,  I  will  be  given 
the  opportunity  on  cross-examination  of  interrogat- 
ing the  witness  as  to  the  sources  from  which  he 
obtained  the  information? 

The  Court:     Certainly. 

Mr.  Freeman :  Then  I  want  to  renew  my  request 
for  the  opportunity  of  examining  the  books  of  the 
Masters  Company  on  Monday  next  through  a  cer- 
tified public  accoimtant. 

Mr.  Huebner:    Why  does  that  come  up  again? 

The  Court :  At  the  present  time  I  will  deny  your 
request. 

Mr.  Freeman:  Now,  so  that  I  am  straight,  be- 
cause of  the  fact  we  are  going  back  and  forth  here, 
do  I  understand  the  court  now  to  hold  that  complete 
fittings  were  not  furnished  me? 

The  Court:  No,  I  didn't  say  that.  I  think  that 
matter  is  still  in  dispute  as  to  whether  a  complete 
fitting  was  handed  to  you,  or  whether  or  not  the 
parts  were  handed  to  you.  You  have  read  me  pnvt 
of  the  deposition.  [292] 
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Mr.  Freeman :  I  am  going  to  turn  to  Mr.  Masters 
and  ask  him  whether  or  not  it  isn't  a  fact  that  he 
handed  me  a  comjilete  fitting  No.  8,  connected  to- 
gether, and  said,  "Here  is  what  you  want." 

Mr.  Huebner:  Don't  you  think  the  deposition 
should  be  referred  to'? 

Mr.  Freeman:  No,  I  think  that  point  is  impor- 
tant right  now.  I  read  the  deposition  into  the 
record. 

The  Court:  The  deposition  is  only  one  ]3art  of 
the  evidence.  There  might  be  some  evidence  to 
show 

Mr.  Freeman:  I  am  turning  and  asking  Mr. 
Masters  as  to  how  he  handed  them  to  me. 

The  Court:  If  he  wall  answer  it,  fair  enough. 
Or,  if  he  doesn't  want  to  answer,  he  is  not  on  the 
stand  and  you  can't  require  him  to  answer,  except 
by  stipulation. 

Mr.  Freeman:  Do  I  understand  that  he  doesn't 
want  to  answer  at  this  time "? 

Mr.  Huebner :  If  the  court  wants  to  delay  while 
I  review  again  with  Mr.  Masters  the  circumstances, 
I  will  talk  to  him.  I  won't  stipulate  without  talking 
to  him. 

Mr.  Freeman:  I  am  not  asking  you  to  stipulate. 
I  will  proceed.  We  will  do  it  by  putting  Mr. 
Masters  on  the  stand  at  the  proper  time. 

Q.  (By  Mr.  Freeman)  :  Mr.  Wolfram,  I  am 
asking  you  now  to  take  the  physical  device,  Plain- 
tiff's Exhibit  6,  and  compare  [293]  it  with  claim 
1  of  the  Parker  patent. 
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A.     Claim  1  of  the  Parker  patent  states: 

"In  a  coupling  for  tuhes  having  the  ends 
thereof  flared" 

Q.  I  am  going  to  ask  you  whether  or  not  the 
coupling  that  you  have  in  your  hand  is  for  tuhes 
having  flared  ends.  A.     Yes,  it  is. 

Q.     Proceed. 

A.  '^  coupling  members  having  threaded  en- 
gagement with  each  other,'' 

I  have  here  one  coupling  member  which  is  a  nut, 
which  has  an  internal  thread,  and  another  coupling 
member,  which  is  a  body,  which  has  an  external 
thread,  and  the  threads  match  so  that  the  two  parts 
can  be  threaded  together. 

Q.  Referring  to  the  chart,  Plaintiff's  Exhibit 
50,  what  are  the  numerals  that  you  have  applied 
in  the  claim  to  the  coupling  members?   [294] 

A.  In  Exhibit  50,  the  numeral  3  applies  to  the 
body  member,  and  the  numeral  4  applies  to  the  nut 
member. 

Q.  And  those  two  parts  in  the  Masters  fittings 
have  threaded  engagement  mth  each  other? 

A.  That  is  correct.  They  may  be  threaded  to- 
gether.   The  threads  match. 

Q.     Now,  proceed  with  your  further  answer. 

A.     The  claim  goes  on: 

"One  of  said  coupling  members  having  a  seat 
associated  therewith  adapted  to  engage  the 
inner  face  of  the  flared  end  of  the  tube." 

I  find  that  the  body  member,  which  is  designated 
by  numeral  3  in  Exhibit  50,  has  a  seat,  which  is 
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designated  by  the  numeral  5  in  Exhibit  50,  against 

which  the  inner  face  of  the  flared  end  of  a  tube  may 

engage. 

Q.  Now,  do  you  find  that  particular  portion  in 
the  physical  device  that  you  have,  Plaintiif's  Ex- 
hibit 6? 

A.  I  do.  I  find  the  seat  to  which  we  have  just 
referred. 

Q.  Will  you  point  that  out  to  the  court  on  the 
cutaway  illustrative  sample,  Plaintiff's  Exhibit  7? 

A.  That  is  the  beveled  seat  against  which  the 
imier  face  of  the  flare  of  the  tube  engages. 

Q.  What  is  the  number  applied  to  Plaintiff's 
Exhibit  50  for  that  particular  part?  [295] 

A.     The  body  seat  is  numeral  5. 

Q.     Now  proceed  further  with  the  claim. 

A.     The  claim  goes  on: 

"and  the  other  coupling  member," 
meaning  the  nut. 

"having  a  clamping  shoulder," 
I  have  the  nut  here,  and  if  you  will  look  inside  the 
nut,  you  will  see  a  clamping  shoulder. 

Q.  And  is  that  clamping  shoulder  illustrated  in 
the  Exhibit  7? 

A.  The  clamping  shoulder  is  illustrated  in  Ex- 
hibit 7.  This  clamping  shoulder  is  also  designated 
by  the  numeral  7  in  Exhibit  50. 

The  Claim  goes  on  to  say: 

"a  sleeve  surromiding  said  tube," 
I  find  here  a  sleeve. 

Q.  And  is  that  sleeve  adapted  to  go  round  the 
tube,  having  a  flare  at  one  end? 
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A.  Yes,  that  is  correct.  The  sleeve  has  a  bore 
through  it  through  which  a  tube  may  be  inserted. 

Q.  And  is  that  general  make-up  illustrated  in 
Plaintiff's  Exhibit  7?  A.     Yes,  it  is. 

Q.  And  that  is,  the  tube  is  inserted  in  the  illus- 
trative model?  [296] 

A.     In  Exhibit  7,  the  tube  has  been  inserted. 

Q.  And  the  lower  end  of  the  tube  or  the  inside 
of  the  flare  seats  against  the  seat  on  the  body 
member?  A.     That  is  correct. 

Q.  And  that  likewise  is  illustrated  in  Plaintiff's 
Exliibit  7  ?  A.     That  is  correct. 

Q.     Proceed.  A.     The  claim  goes  on: 

"and  having  a  solid  head  provided  with  a 
shoulder," 
I  find  in  Exhibit  6  that  the  sleeve  has  a  solid  head 
and  a  shoulder.  The  solid  head  is  designated  in 
Exhibit  50  by  the  numeral  9  and  the  shoulder  by 
the  numeral  10.  The  head  and  shoulder  are  also 
13resent  in  Plaintiff's  Exhibit  7. 

Q.  And  likewise  in  Plaintiff's  Exhibit  6,  which 
is  the  one  not  cut  apart? 

A.    Yes.   I  have  already  so  stated. 

Q.     Proceed. 

A.     The  claim  goes  on: 

"against  which  the  clamping  shoulder  of  the 
coupling  member  engages," 
This  refers  to  the  clamping  shoulder  of  the  sleeve 
and  means  that  the  shoulder  of  a  nut  may  engage 
the  clampinc^  shoulder  of  the  sleeve. 
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I  find  in  Exliibit  6  that  the  sleeve  may  be  in- 
serted in  [297]  the  nut  with  the  respective  clamping 
shoulders  in  engagement. 

I  find  in  Exhibit  7  that  the  clamping  shoulders 
are  in  engagement. 

The  clamping  shoulders  are  given  the  numerals 
7  and  10  in  Exhibit  50 ;  7  being  the  nut  shoulder  and 
10  being  the  sleeve  shoulder. 
The  claim  goes  on: 

"said  head  having  the  inner  surface  thereof 
provided  with  a  coniform  flare," 
I  find  in  the  sleeve  of  Plaintiff's  Exhibit  6  that  the 
imier  surface  is  provided  with  a  coniform  flare.  The 
flare  is  also  present  in  Exhibit  7,  and  the  flare  is 
identified  by  the  numeral  11  in  Exhibit  50. 

The  claim  goes  on,  referring  to  the  coniform 
flare: 

"so  shaped  that  the  initial  contact  of  the  head 

with  the  flared  end  of  the  tube  is  at  the  free 

end  of  the  head  and  adjacent  the  outer  end  of 

the  flared  end  of  the  tube," 

I  find  in  the  sleeve  of  Plaintiff's  Exhibit  No.  6  that 

the  flared  surface  of  the  sleeve  is  cut  back  so  that 

the  initial  contact  would  occur  at  the  free  end  of 

the  head  and  adjacent  the  outer  end  of  a  flare. 

I  find  that  the  sleeve  in  Plaintiff's  Exhibit  7  is 
also  so  shaped  and  is  in  this  position,  that  is,  the 
sleeve  head  is  in  contact  at  the  free  end  of  the 
head  with  the  flare.  [298] 
The  claim  goes  on  to  state: 

"whereby  during  the  clamping  a<;tion  said  liead 
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will  be  expanded  and  moved  forward  along  th(^ 
flared  end  of  the   tube   into   intimate   contact 
with   the   outer   surface   thereof   through   sub- 
stantially the  entire  extent  of  the  flared  surface 
of  the  sleeve  head." 
I  find  in  Plaintiff's  Exhibit  7  that  the  sleeve  head 
has  been  expanded  and  is  in  contact  with  the  greater 
portion  of  the  flare. 

Q.  I  now  hand  you  Plaintiff's  Exhibits  37  and 
38,  which  are  AN  fittings  made  by  the  Parker  Ap- 
pliance Company,  Exhibit  No.  37  being  a  complete 
fitting,  and  Plaintiff's  Exhibit  No.  38  being  a  cut- 
away section,  and  I  am  going  to  ask  you  to  read 
claim  1  of  the  Parker  patent  upon  Plaintiff's  Ex- 
hibits 37  and  38. 

Mr.  Huebner :  That  is,  if  you  can.  That  question 
rather  tells  the  v^itness  what  he  is  to  do.  I  think 
it  is  quite  suggestive. 

Q.  (By  Mr.  Freeman)  :  Well,  then,  I  will  add 
to  my  question,  will  you  endeavor  or  proceed  to 
apply  claim  1  to  the  Parker  fittings,  AN  size  4, 
following  substantially  the  same  pattern  of  presen- 
tation that  you  followed  in  connection  with  Plain- 
tiff's Exhibits  6  and  7? 
A.     The  claim  states: 

"In  a  coupling  for  tubes  having  the  ends 
thereof  [299]  flared" 
I  find  that  this  is  a  coupling  for  tubes  having  their 
ends  flared. 

"coupling   members   having   threaded   engage- 
ment with  each  other," 
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I  find  a  nut  and  a  body,  each  having  threads  which 

are  capable  of  being  inter-engaged. 
The  claims  goes  on  to  say: 

"one  of  said  coupling  members  having  a  seat 
associated  therewith  adapted  to  engage  th(^ 
inner  face  of  the  flared  end  of  the  tube" 

I  find  on  the  body  member  a  seat,  which  is  adapted 

to  engage  the  inner  face  of  a  flared  end  of  a  tube. 

The  claim  proceeds: 

"and  the  other  coupling  member  having  a 
clamping  shoulder" 

I  find  on  the  two  exhibits  that  the  other  coupling 

mcmlu'r,  which  is  the  nut,  has  i\  clamping  shoulder. 
The  claim  goes  on  to  say: 

"a  sleeve  surrounding  said  tube  and  having  a 
solid  head ' ' 

I  find  in  both  exhibits  a  sleeve  surrounding  the  tube 

and  having  a  solid  head.  [300] 
The  claim  proceeds : 

"provided  with  a  shoulder  against  which  the 
clamping  shoulder  of  the  coupling  member  en- 
gages," 

I  find  that  both  sleeves  of  the  two  exhibits  have  a 

clamping    shoulder    against    which    the    clamping 

shoulder  of  the  nut  may  engage. 
The  claim  goes  on: 

"said  head  having  the  inner  surface  thereof 
provided  with  a  coniform  flare  so  shaped  that 
the  initial  contact  of  the  head  with  the  flared 
end  of  the  tube  is  at  the  free  cjkI  of  the  head 
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and  adjacent  the  outer  end  of  the  flared  end 

of  the  tube," 
I  find  that  both  exhibits  have  the  sleeves  formed 
with  a  coniform  flare  and  so  shaped  that  the  initial 
contact  of  the  flared  end  of  the  tube  wiM  be  at  the 
free  end  of  the  head  and  adjacent  the  outer  end 
of  the  flared  end  of  the  tube. 

The  claim  goes  on  further : 
"whereby  during  the  clamping  action  said  head 
will  be  expanded  and  moved  forward  along  the 
flared  end  of  the  tube  into  intimate  contact 
with  the  outer  surface  thereof  throughout  sub- 
stantially the  entire  extent  of  the  flared  surface 
on  the  sleeve  head."  [301] 

I  find  in  Plaintiff's  Exhibit  No.  38,  which  has  been 
assembled  tightly,  that  the  sleeve  head  has  been 
expanded  and  moved  forward  along  the  flared  end 
of  the  tube  into  contact  with  the  outer  surface  of 
the  flare  throughout  substantially  the  entire  extent 
of  the  flared  surface  on  the  sleeve  head. 

Q.  Now,  the  two  fittings  that  you  had  in  your 
hand,  that  is.  Plaintiff's  Exhibits  37  and  38,  do 
you  know  those  to  be  of  Parker's  manufacture? 

A.     Yes,  they  are  of  Parker  manufacture. 

Q.     And  they  are  the  AN  fittings'? 

A.     That  is  correct. 

Q.  And  made  in  accordance  with  AN  specifica- 
tions'? A.     That  is  correct. 

Q.  Now,  I  am  going  to  hand  you  Plaintiff's 
Exhibits  5  and  8,  which  are  in  evidence.  Plaintiff's 
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Exhibit  5  being  a  Masters  fitting  size  8,  and  Plain- 
tiff's Exhibit  8  being  a  similar  fitting  with  a  cut-out 
section  for  illustrative  purposes,  and  a  piece  of 
tubing  therein,  and  I  will  ask  you  to  take  claim 
2  of  the  Parker  patent  and  read  claim  2  on  Plain- 
tiff's Exhibits  5  and  8,  if  you  can. 

A.     Claim  2  of  Parker  patent  2,212,183  states: 

"In  a  coupling  for  tubes  having  the   ends 

thereof  flared," 

I  recognize  both  of  the  Plaintiff's  Exhibits  5  and 

8   as   [302]   couplings   for   tubes   having   the   ends 

thereof  flared. 

Q.  When  you  point  out  the  various  component 
parts,  will  you  then  turn  to  the  claim  chart  which 
appears  as  part  of  Plaintiff's  Exhibit  51? 

Mr.  Huebner:  I  make  the  same  objection  in  so 
far  as  reference  goes  to  Exhibit  51. 

The  Court :  The  same  ruling.  I  don 't  think  there 
was  any  objection  to  Exhibit  51. 

Mr.  Freeman:  I  don't  think  there  is,  either. 
That  is  just  the  claim  chart.  I  think  you  were 
worried  about  53. 

The  Court:     He  is  not  using  53  at  all. 

Mr.  Huebner:  All  right.  I  will  withdraw  the 
objection. 

A.  Exhibit  51  illustrates  the  tube  as  No.  1  and 
the  flared  end  as  No.  2. 

Q.  (By  Mr.  Freeman) :  I  am  going  to  ask  you 
to  limit  your  answ^ers  to  the  claim  portion,  that  is, 
the  chart  with  respect  to  the  claim  part,  and  refer 
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only  to  the  nmnbers  on  that  side,  and  not  neces- 
sarily to  the  drawings. 
A.     The  claim  proceeds: 

'^  coupling   members   having   threaded   engage- 
ment with  each  other," 
I  find  in  ])oth  Exliiliits  8  and  5  that  there  are  cou- 
pling members  having  threaded   engagement   with 
each  other. 

In  Exhibit  51   the  coupling  members   are   indi- 
cated by  the  numerals  3  and  4  in  the  claim  as  re- 
produced therein.  [303] 
The  claim  proceeds: 

''one  of  said  coupling  members  having  a  seat 
associated  therewith  for  engaging  the  imier 
flare  of  the  flared  end  of  the  tube" 
I  find  that  in  Exhibits  5  and  8  that  one  of  the 
coupling  members,  namely,  the  body,  which  is  iden- 
tified by  the  numeral  3  in  the  claim  on  Exhibit  51, 
has  a  seat  identified  by  the  numeral  5  on  Exhibit 
51,  for  engaging  the  inner  flare  of  the  flared  end 
of  the  tube,  the  inner  flare  of  the  flared  end  of  the 
tube  being  identified  with  the  numeral  6  in  the  claim 
on  Exhibit  51. 

The  claim  proceeds: 

"and  the  other  coupling  member" — meaning 
the  mit — "having  a  clamping  shoulder  and  an 
inner  wall," 
I  find  that  in  both  Exhibits  5  and  8  that  the  nut 
meinl)er  has  a  clamping  shoulder  and  an  inner 
wall,  and  these  parts  are  identified  in  Exhibit  51 
in  the  claim  portion  as  muneral  7  for  the  clamping 
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shoulder  and  numeral  8  for  the  inner  wall. 

The  claim  proceeds: 
"a  sleeve  surrounding  said  tube  and  having  a 
solid  head  capable  of  radial  expansion  during 
the  clamping  action," 
I  find  in  Exhibit  5  that  the  sleeve  has  a  bore  there 
through,   through   which   a  tube  may   be   inserted. 
In  Exhibit  8  the   sleeve   [304]   has   a  bore  which 
surromids  a  tube  that  has  been  inserted.   The  sleeve 
is  identified  in  the  claim  of  Exhibit  51  with  the 
numeral  9.    I  find,  also,  that  the  sleeve  of  Exhibit 
5  and  of  Exhibit  8  has  a  solid  head,  which  is  capa- 
ble of  radial  expansion  during  the  clamping  action. 
This  head  is  identified  by  the  numeral  10  in  the 
claim  of  Exhibit  51. 

The  claim  proceeds : 

"said  head  being  provided  with  a  clamping 
shoulder  against  which  the  shoulder  of  the 
coupling  member  engages" 
I  find  in  Exliibits  5  and  8  that  the  sleeve  head  has 
a  clamping  shoulder  against  which  the  shoulder  of 
the  nut  engages.  This  clamping  shoulder  of  the 
sleeve  head  is  identified  by  the  numeral  11  in  the 
claim  on  Exhibit  51. 

The  claim  proceeds: 

"and  an  inner  flare  surface  for  engaging  the 

outer  flared  end  of  the  tube," 
I  find  in  both  Exhibits  5  and  8  that  the  sleeve  has 
an    imier    flared    surface    for    engaging    the    outer 
flared  end  of  a  tube.    This  inner  flare  surface  is 
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identified  by  the  numeral  12  in  the  claim  of  Ex- 
hibit 51. 

The  claim  proceeds : 

"said  clamping  shoulder  being  spaced  a  dis- 
tance back  of  the  inner  flare  surface," 
I  find  in  both  Exhibits  5  and  8  that  the  clamping 
shoulder  of  [305]  the  sleeve  head  is  spaced  a  dis- 
tance back  of  the  inner  flare  surface. 

The  claims  proceeds: 
"the  outer  surface  of  said  head  and  the  said 
inner  wall  of  the  coupling  member  being  so 
shaped  relative  to  each   other   that  when   the 
sleeve  head  expands  during  the  clamping  action 
they   will   contact   only   in   the   region   of   the 
clamping  shoulder,   the   remaining  portion   of 
the   head   being    free    from   contact   with    the 
coupling  member  whereby  the  clamping  force 
of  the  head  against  the  tube  is  determined  by 
the  spring  tension  of  the  metal  forming  said 
head" 
I  find  that  in  both  Plaintiff's  Exhibits  5  and  8  that 
the  sleeve  head  has  an  angle  on  its  outer  surface, 
and  that  this  surface  is  so  shaped  relative  to  the 
inner  wall  of  the  coupling  member  or  nut  that  when 
the  sleeve  head  expands  during  the  clamping  ac- 
tion  they  will   contact  only  in  the   region   of  tlie 
clamping  shoulder  of  the  sleeve,  and  that  the  re- 
maining  portion    of   the   head   mil    be   free    from 
contact  with  the  coupling  member  or  nut.  whereby 
the  clamping  force  of  the  head  against  the  tube  is 
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determined  by  the  spring  tension  of  the  metal  form- 
ing the  head  of  the  sleeve.  [306] 

Q.  I  am  going  to  ask  you  whether  or  not,  prior 
to  your  preparing  yourself  to  testify  with  respect 
to  Masters  fittings  No.  4  and  No.  8,  which  you  have 
here  referred  to,  you  used  the  deposition  fittings  or 
the  fittings  produced  at  the  deposition,  and  made 
as  accurate  measurement  of  the  parts  as  you  jjos- 
sibly  could"? 

A.  Yes,  I  did  take  measurements  of  the  fittings 
you  mention. 

Q.     And  that  was  made  some  time  ago? 

A.     That  is  correct. 

Q.  I  now  hand  you  a  sheet  entitled  ''Masters 
Deposition  Fittings,  Measurement  of  Parts,"  which 
we  will  ask  the  clerk  to  mark  Plaintiff's  Ex- 
hibit 56 

The  Clerk:     No.  56. 

(The    document    referred    to    was    marked 
Plaintiff's  Exhibit  No.  56  for  identification.) 

Q.     (I>y  Mr.  Freeman)  :    and  I  am  going  to 

ask  }^ou  to  state  just  what  you  did  in  connection 
wdth  the  measurement. 

A.  I  may  not  have  made  an  exactly  correct  aii- 
swer  on  that  last  question,  that  is,  these  measure- 
ments were  made  at  my  direction,  not  by  myself 
personally.  I  did  not  mean  that  they  were  made  by 
myself  personally. 

Q.  First,  may  I  ask,  are  those  the  same  \\\)o 
measurements  that  are  made  under  your  direction 
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for  Parker  fittings  in  order  to  match  up  AN  speci- 
fications or  standards?  [307] 

A.  If  I  understand  your  question  correctly,  do 
you  mean  are  these  the  type  of  measurements  made 
in  the  regular  course  of  production? 

Q.  Yes.  Did  you  measure  these  any  differently 
or  have  them  measured  any  differently  than  what 
you  use  for  your  ovm.  production  of  AN  fittings  ? 

A.  I  am  not  sure  that  I  can  give  an  exact  an- 
swer on  that.  I  used  the  same  type  of  instruments 
that  we  used.  For  example,  we  have  plug  gauges 
for  gauging  the  holes,  which  I  know  are  used  in 
production,  and  we  used  a  comparitor  to  measure 
the  angles,  which  I  know  are  used  in  the  regular 
course  of  production,  and  we  used  micrometers. 

Q.  What  I  am  getting  at  is,  did  you  use  the 
same  technique,  put  it  that  way! 

A.  That  is  correct.  I  may  not  have  measured 
each  dimension  with  the  exact  tool  or  with  the 
method  which  the  production  people  do,  but  we 
used  the  same  tools  generally. 

Is  there  a  question  pending? 

Q.  I  think  that  answers  it.  You  had  the  meas- 
urements made  up,  that  is,  taken  and  recorded  from 
Masters  fittings  ?  A.     That  is  correct. 

Q.  And  how  do  these  measurements  that  appear 
upon  Plaintiff's  Exhibit  56  for  identification  com- 
pare or  meet  up  with  the  AN  specifications?  [308] 

A.  They  are  substantially  within  the  specifica- 
tions set  up  in  the  AN  sheets. 

Mr.  Freeman:  I  am  going  to  offer  in  evidence 
as    Plaintiff's    Exhibit    56   the    photostat    entitled 
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^'Masters    Deposition    Fittings,    Measurement    of 

Parts." 

The  Court:     It  may  be  received. 

The  Clerk:     No.  56. 

(The  document  referred  to  was  received  in 
evidence  and  marked   Plaintiff's   Exhibit   No. 

56.) 

Q.  (By  Mr.  Freeman) :  I  am  going  to  ask  you 
whether  or  not  you  followed  the  same  procedure 
for  the  Collins  deposition  fittings. 

A.    Yes.    I  followed  the  very  same  procedure. 

Mr.  Freeman:  Will  you  mark  this  as  Plaintiff *s 
Exhibit  No.  57  for  identification? 

(The    document    referred    to    was    marked 
Plaintiff's  Exhibit  No.  57  for  identification.) 

Q.  (By  Mr.  Freeman) :  And  likewise  the 
measurements  of  the  Collins  fittings  were  made 
under  your  direction'?  A.     That  is  correct. 

Q.     And  at  your  request? 

A.     That  is  correct. 

Q.  And  made  prior  to  the  time  that  you  pre- 
pared yourself  to  testify  in  this  case? 

A.     That  is  correct.  [309] 

Q.  And,  incidentally,  may  I  ask,  do  you  happen 
to  have  any  similar  data  in  connection  with  any 
measurements  that  you  made  of  Parker  AN  fittings  ? 

A.  I  believe  I  have  some  data,  but  it  is  not 
prepared  in  the  same  manner  that  this  is  and  may 
not  have  the  same  dimensions,  that  is,  it  may  not 
be  as  complete  as  this. 
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Q.  I  am  just  informed  that  you  have  some  data 
at  the  hotel.  May  I  ask  that  you  bring  it  with  you 
on  Tuesday  next? 

A.     I  will,  whatever  we  have. 

Q.  I  am  going  to  ask  you  to  take  Plaintiff's 
Exhibits  43  and  44,  which  have  already  been  re- 
ferred to  as  Parker  size  8  AN  fittings,  one  being 
complete  and  the  other  being  cut  in  section,  and 
apply  claim  2  of  the  Parker  patent  thereto,  if  3am 
can. 

Mr.  Huebner:  Your  Honor,  we  can  save  a  little 
time  if  he  will  just  ask  him  if  the  answer  would 
be  the  same  as  with  respect  to  the  application  to 
the  Masters  fittings. 

Mr.  Freeman:     I  will  so  ask. 

The  Court:     Fine. 

The  Witness:  I  am  sure  the  answer  would  be 
the  same. 

The  Court:  You'd  better  not  say  "I  am  sure." 
You'd  better  say,  "The  answer  will  be  the  same." 

The  Witness:     The  answer  will  be  the  same. 

Q.  (By  Mr.  Freeman)  :  As  a  matter  of  fact, 
prior  to  [310]  your  testifying  today,  you  have 
checked  claim  2  against  the  Parker  No.  8  fitting,  is 
that  correct?  A.     That  is  correct. 

The  Court :  Well,  in  the  light  of  that  stipulation 
and  the  time  we  have  saved,  I  think  we  will  take 
a  recess.  We  will  now  recess  until  15  minutes  after 
3:00. 

(Recess.)  [311] 
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Q.  (By  Mr.  Freeman)  :  I  asked  you  with  re- 
spect to  Plaintiff's  Exhibit  57,  that  is,  the  measure- 
ments with  respect  to  the  Collins  fittings,  whether 
or  not  you  followed  the  same  procedure  that  you 
follow  at  the  Parker  Appliance  Company  in  con- 
nection with  mic-ing  up  fittings  f  I  am  talking  about 
taking  measurements  as  distinguished  from  actual 
production  operations. 

A.     That  is  correct,  I  follow  the  same  procedure. 

Q.  AVhat  do  you  do  in  production  for  measure- 
ments, what  do  you  use? 

A.  Well,  in  production  we  use  a  lot  of  go  and 
no  go  gauges  for  routine  production  checking.  Of 
course,  wx^  also  use  micrometers  and  comparitors 
for  spot  checking. 

Q.  In  other  w^ords,  when  a  fitting  is  made  up, 
if  it  works  in  a  go  or  no  go  gauge,  then  it  is  an 
acceptable  fitting?  A.     That  is  correct. 

Q.  Even  though  there  may  be  a  tolerance  plus 
or  minus  a  fraction  of  a  thousandth  of  an  inch? 

A.  That  is  correct,  we  are  not  interested  in 
knowing  the  exact  dimensions,  we  are  just  inter- 
ested in  knowing  that  it  lies  between  two  dimen- 
sions. 

Q.  When  you  measured  up  or  had  measured  up 
the  Masters  fittings  and  Collins  fittings,  you  then 
were  interested  in  the  actual  measurements? 

A.     That  is  correct.  [312] 

Q.  AYhen  you  measured  up  a  Parker  fitting  foi- 
actual   measurement   you   followed   the   same   pro- 
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cedure  as  you  followed  in  connection  with  Masters 

and  Collins  fittings,  is  that  correct  ? 

A.     That  is  correct. 

Mr.  Freeman:  I  now  offer  in  evidence  Plaintiff's 
Exhibit  57,  which  is  the  drawing  or  tabulation  en- 
titled "Collins  Deposition  Fittings  Measurement 
of  Parts." 

The  Court:     It  may  be  received. 

(The  drawing,  heretofore  marked  Plaintiff's 
Exhibit  57  for  identification,  was  received  in 
evidence.) 

Q.  (By  Mr.  Freeman)  :  I  am  going  to  hand  you, 
again.  Plaintiff's  Exhibits  6  and  7,  which  are  the 
Masters  size  4  AN  fittings,  and  will  ask  you  to 
turn  to  claim  3  of  the  patent  in  suit  and  apply  the 
claim,  if  you  can. 

Mr.  Huebner :  Might  it  be  possible,  Mr.  Freeman, 
to  let  him  answer  a  double  or  triple-barreled  ques- 
tion and  have  him  give  the  same  answer  as  to 
Collins  as  he  did  to  Masters,  and  also  the  same  an- 
swer to  the  Parker-manufactured  fittings,  so  you 
don't  have  to  ask  it  three  times'? 

Mr.  Freeman:  I  would  rather  have  him  apj^ly 
the  claim  first  si:)ecificany,  if  he  can,  to  the  Exhibits 
6  and  7,  and  then  I  will  make  a  short  question  with 
respect  to  Collins  and  Parker.  I  am  afraid  of 
double-barreled  questions. 

The  Witness:  Claim  3  of  the  Parker  patent 
states:  [313] 

"In  a  coupling  for  tubes  having  the  ends 
thereof  flared" 
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I  recognize  both  of  these  Exhibits  6  and  7  as  being 
couplings  for  tubes  having  their  ends  flared. 
The  claim  goes  on: 

"coupling  members  having  threaded  engage- 
ment with  each  other" 
Both  of  these  exhibits  include  coupling  members 
having  threaded  engagement  with  each  other.  [314] 
Q.  You  might  use  Plaintiff's  Exhibit  52,  which 
is  the  claim  sheet  with  numbers  thereon  and  the 
corresiJonding  parts  illustrated  in  the  drawing,  in 
connection  with  your  application  of  the  claim. 

A.  In  Exhibit  52  the  claim  reproduced  therein 
shows  a  numeral  1  as  being  the  tube  and  the  nu- 
meral 2  as  being  the  flared  end  of  the  tube.  The 
numerals  3  and  4  represent  the  coupling  members, 
which  are  threaded  together. 
The  claim  goes  on: 

' '  One  of  said  coupling  members  having  a  seat 
associated  therewith  adapted  to  engage  the 
inner  face  of  the  flared  end  of  the  tube" 
I  find  in  the  Exhibits  6  and  7  that  there  is  a  cou- 
pling member,  namely,  the  body,  which  is  identified 
by  the  numeral  3  in  the  claim  on  Exhibit  52,  and 
that  this  body  has  a  seat  identified  as  5  in  Exhibit 
52,  which  seat  is  associated  with  the  body,  and  which 
is  adapted  to  engage  the  inner  face  of  the  flared  end 
of  a  tube. 

The  claim  goes  on  to  state : 

"and    the    other    coupling   member    having    a 
clamping  shoulder" 
I  find  in  both  of  the  Exhibits  6  and  7  that  the  other 
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coupling  member,  namely,  the  nut,  4,  as  identified 
in  the  claim  of  Exhibit  52,  has  a  clamping  shoulder, 
which  is  identified  by  the  numeral  7  in  [315]  Ex- 
hibit 52. 

The  claim  goes  on : 

''a  sleeve  surrounding  said  tubing  and  having 

a  solid  head  x^i'ovided  with  a  shoulder  against 

which  the  clamping  shoulder  of  the  coupling 

member  engages" 

I  find  in  both  of  the  Exhibits  6  and  7  that  there  is 

a  sleeve,  which  in  Exhibit  6  may  receive  a  tube,  and 

which   in   Exhibit   7   does   surround    a   tube.     The 

sleeve  is  identified  in  Exhibit  52  by  the  numeral  8. 

I  also  find  that  the  sleeves  of  Exhibits  6  and  7 

have  a  solid  head  provided  with  a  shoulder,  against 

which  a  clamping  shoulder  of  the  coupling  member 

or  nut  engages. 

The  solid  head  is  identified  by  the  number  9  in 
Exhibit  52,  the  shoulder  by  the  number  10,  and  the 
clamping  shoulder  of  the  nut  by  the  number  7. 

The  claim  goes  on: 

"said  head  having  the  inner  surface   thereof 

provided  with  a  coniform  flare  so  shaped  that 

the  initial  contact  of  the  head  with  the  flared 

end  of  the  tube  is  at  the  free  end  of  the  head 

and  adjacent  the  outer  end  of  the  flared  end 

of  the  tube" 

I  find  in  Exhibits  6  and  7  that  the  sleeve  head  has 

an  inner  surface  provided  with  a  coniform  flare, 

and  that  the  flare  is  so  shaped  that  the  initial  con- 
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tact  of  the  sleeve  bead  with  the  [316]  flared  end 
of  the  tube  is  at  the  free  end  of  the  bead  and 
adjacent  the  outer  end  of  the  flared  end  of  the  tube. 
The  inner  surface,  which  is  provided  for  the 
coniform  flare,  is  identified  in  Exhibit  52  by  the 
number  11,  and  I  believe  the  other  parts  referred 
to  have  already  been  identified  by  numbe]*. 

The  claim  goes  on : 

"the  outer  surface  of  said  head  and  said  inner 
wall  of  the  coupling  member  being  so  shaped 
relative  to  each  other  that  when  the  sleeve  head 
expands  during  the  clamping  action,  the  por- 
tion of  said  head  contacting  with  the  flared  end 
of  the  tube  is  at  all  times  out  of  contact  with 
the  coupling  member  whereby  the  clamping  face 
of  the  head  against  the  tube  end  is  determined 
by  the  spring  tension  of  the  metal  forming  said 
head." 
I  find  that  in  Plain  tiff's  Exhibits  6  and  7,  the 
outer  surface  of  the  head,  which  is  identified  by 
the  numeral  12  in  Exhibit  52,  and  the  inner  wall  13 
of  the  nut,  are  so  shaped  relative  to  each  other  that 
when  the  sleeve  head  expands  during  the  clamping 
action,  the  portion  of  the  sleeve  head  which  con- 
tacts the  flared  end  of  the  tube  is  at  all  times  out  of 
contact  with  the  nut  or  coupling  memlper  4,  whereby 
the  clamping  force  of  the  sleeve  head  against  the 
tube  end  is  determined  by  the  spring  tension   of 
metal  forming  the  head.  [317] 

Q.     I  am  going  to  ask  you  to  take  a  Collins  size 
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4  fitting,  which  is  in  evidence  as  Plaintiff's  Exhibit 
10,  and  apply  claim  2  of  the  patent  in  suit  thereto, 
if  you  can. 

Mr.  Huebner:  Can't  he  shorten  that,  your  Honor, 
by  saying,  if  it  is  to  be  his  answer,  that  he  would 
apply  it  in  the  same  way  that  he  applied  the  claim 
2  against  the  Masters  parts  assembled?  Or  do  we 
have  to  listen  to  it  all  through  again  % 

The  Court:  It  is  perfectly  all  right  with  me, 
unless  Mr.  Freeman  is  trying  to  make  a  record  and 
he  wants  it  in  the  record. 

Mr.  Freeman:  I  think  we  should  have,  your 
Honor,  at  least  one  claim  applied  to  a  Collins  fitting 
of  the  various  sizes  that  are  here,  and  then  I  think 
we  can  agree  with  defendant  that  he  would  answer 
with  respect  to  other  sizes,  just  as  he  did  in  con- 
nection with  Masters. 

Mr.  Huebner:  I  only  made  the  suggestion  to  try 
to  speed  up  the  proceedings. 

Mr.  Freeman :  I  think  we  will  just  go  along  with 
the  one  claim  on  the  one  fitting,  and  then  we  will 
get  the  catch-all. 

The  Court:     All  right. 

A.     Claim  2  of  the  Parker  patent  states: 

"In  a  coupling  for  tubes  having  the  ends 
thereof  flared,"  [318] 
I  find  that  this  is  a  coupling  for  tubes  having  flared 
ends. 

"coupling   members  having   threaded   engage- 
ment with  each  other," 

The  Exhibit  10  has  coupling  members  in  engage- 
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ment  with  each  other,  namely,  a  nut  4,  as  indicated 

in  the  claim  on  Exhibit  51,  and  a  body  3. 

The  claim  goes  on : 

"one  of  said  coupling  members  having  a  seat 
associated    therewith    for    engaging   the   inner 
flare  of  the  flared  end  of  the  tube" 
I  find  that  the  body  member  of  Exhibit  10  has  a 
seat  identified  as  5  in  Exhibit  51  for  engaging  the 
inner  flare  6  of  the  flared  end  of  the  tube. 
The  claim  goes  on: 

"and    the    other    coupling    member    having    a 
clamping  shoulder  and  an  inner  wall," 
I  find  that  the  nut  member  of  Exhibit  10  has  a 
clamping  shoulder  7  and  an  inner  wall  8  as  identi- 
fied on  Exhibit  51. 

The  claim  goes  on: 

"a  sleeve  surrounding  said  tube  and  having  a 
solid  head  capable  of  radial  expansion  during 
the  clamping  action," 
I  find  such  a  sleeve  in  Plaintiff's  Exhibit  10.    The 
sleeve  is  identified  by  the  number  9  in  Exhibit  51 
and  the  solid  head  as  No.  10.  [319] 
The  claim  goes  on: 

"said  head  being  provided  with  a  clamping 
shoulder  against  w'hich  the  shoulder  of  the 
coupling  member  engages  and  an  inner  flare 
surface  for  engaging  the  outer  flared  end  of 
the  tube," 
I  find  such  a  head  identified  as  10  in  Exhibit  51  in 
Exhibit  10,  and  that  it  is  ])rovided  with  a  clamping 


356  The  Parker  Appliance  Co.,  etc. 

(Testimony  of  John  N.  Wolfram.) 

shoulder  11  against  which  the  shoulder  7  of  the  nut 

engages. 

The  claim  goes  on: 

"and  an  inner  flare  surface  for  engaging  the 

outer  flared  end  of  the  tube," 
I  find  such  an  inner  flare  surface  in  the  Exhibit 
10,  and  it  is  marked  as  12  in  Exhibit  51. 

The  claim  goes  on: 
"said  clamping  shoulder  being  spaced  a  dis- 
tance back  of  the  inner  flare  surface" 
I  find  that  the  clamping  shoulder  in  Exhibit  10  is 
spaced  a  distance  back  of  the  inner  flare  surface. 

The  claim  goes  on: 

"the  outer  surface  of  said  head  and  the  said 

inner  wall  of  the   coupling  member  being   so 

shaped  relative  to   each  other  that  when  the 

sleeve  head  expands  during  the  clamping  action 

they  will  contact  only  in  the  region  of  the  [320] 

clamping  shoulder,   the   remaining   portion   of 

the   head   being   free   from    contact   with   the 

coupling  member  whereby  the  clamping  force 

of  the  head  against  the  tube  is  determined  by 

the  spring  tension  of  the  metal  forming  said 

head." 

I  find  that  the  outer  surface  of  the  sleeve  head, 

identified  as  13  in  Exhibit  51,  and  the  inner  wall  8 

of  the  coupling  member,  or  nut  4,  are  so  shaped 

relative  to  each  other  that  when  the  sleeve  head 

expands  during  clamping  action  they  will  contact 
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only  in  the  region  of  the  clamping  shoulder,  and 
that  the  remaining  portion  of  the  head  is  free  from 
contact  with  the  coupling  members  or  nut  whereby 
the  clamping  force  of  the  head  against  the  tube  is 
detennined  by  the  spring  tension  of  the  metal  form- 
ing said  head.  [321] 

Q.  If  I  were  to  ask  yon  the  same  question  in 
connection  with  Collins  fitting,  size  8,  Plaintiff's 
Exhibit  11,  and  a  comparison  thereof  with  claim  2 
of  the  Parker  patent,  would  your  answer  be  the 
same?  A.     May  I  have  the  cut-away "? 

Q.     AVe  don't  have  a  cut-away  of  that  one. 

A.     We  did. 

Mr.  Huebner:  Did  the  witness  answer  the  ques- 
tion ? 

Mr.  Freeman:  No.  He  is  looking  for  a  cut- 
away of  the  same  one. 

The  Court :     What  was  the  number  of  that  % 

The  Witness:  The  exhibit  which  I  have,  that  is. 
Exhibit  11,  is  not  cut  away  and  I  am  not  sure  that 
I  am  prei:)ared  to  answer  the  question  from  the 
loosely  assembled  parts. 

Mr.  Freeman:  Can  we  agree  that  at  least  it  is 
an  AN  fitting? 

^Ir.  Huebner :     I  think  it  is.   I  wall  check  it. 

Mr.  Freeman:  This  witness  is  very,  very  care- 
ful, as  you  can  well  notice. 

Mr.  Huebner:     Let's  see  what  you  have. 

Mr.  Freeman :  It  is  a  Collins  AN  fitting,  size  8, 
of  steel. 
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Mr.  Huebner:  This  is  one  that  was  produced,  I 
mean  the  parts  were  produced  by  Mr.  Collins  at  the 
deposition,  [322]  weren't  they? 

Mr.  Freeman:     Yes. 

Mr.  Huebner:  We  will  agree  this  is  an  AN  fit- 
ting made  according  to  AN  standards.  Is  that  what 
you  want? 

Mr.  Freeman:     That's  right. 

Mr.  Huebner:  And  we  had  better  identify  the 
exhibit  number. 

Mr.  Freeman:  Referring  now  to  Plaintiff's  Ex- 
hibit 11. 

Mr.  Huebner:     Plaintiff's  Exhibit  11. 

Q.  (By  Mr.  Freeman)  :  I  am  going  to  ask  you 
whether  or  not  your  answer  with  respect  to  a 
Parker  No.  8  fitting  made  of  steel,  Plaintiff's  Ex- 
hibit 6,  would  likewise  read  upon  claim  2  in  the 
same  manner  that  you  apply  claim  2  to  the  Collins 
fitting,  plaintiff's  Exhibit  10.  A.     Yes. 

Q.  And  the  Parker  steel  fitting.  Plaintiff's  Ex- 
hibit 46,  is  likewise  an  AN  fitting? 

A.     That  is  correct. 

Q.  I  am  going  to  ask  you  whether  or  not  the 
Parker  No.  24  fitting,  Plaintiff's  Exhibits  32  and 
33,  likewise  read  upon  claim  2. 

A.     Claim  2  will  read  upon  these  fittings. 

Q.  When  you  say  "these  fittings,"  you  are  re- 
ferring to  Plaintiff's  Exhibits  32  and  33? 

A.     That  is  correct. 

Q.     And  they  are  likewise  AN  fittings?  [323] 
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A.     Hiat  is  correct. 

Q.  Now,  will  you  tiu*n  to  Plaintiff's  Exhibit  53 
for  identification  and  tell  me  whetlier  or  not  the 
nut  i)ortion  shown  in  the  drawing'  is  fairly  illus- 
trative of  the  nut  of  the  Masters  fitting,  Plaintiff's 
Exhibit  6,  that  is,  a  section  cut  through  the  nut  or  a 
central  sectional  view'?  A.     It  is. 

Q.  And  will  you  tell  me  whether  or  not  the 
drawing  of  Plaintiff's  Exhibit  53  for  identification 
is  a  fairly  accurate  representation  of  a  central  sec- 
tion of  the  body  member  corresponding  to  Plain- 
tiff's Exhibit  6?  A.     It  is. 

Q.  And  have  you  examined  the  sleeve  of  Plain- 
tiff's Exhibit  6  and,  if  so,  will  you  tell  me  whether 
or  not  Plaintiff's  Exhibit  53  for  identification  is 
fairly  accurate  as  illustrating  the  sleeve? 

A.     I  have  examined  it,  and  it  is. 

Mr.  Freeman:  I  am  now  going  to  renew  my 
offer  of  Plaintiff* 's  Exhibit  53  for  identification  as 
illustrative  of  a  Masters  fitting,  particularly  the 
fitting.  Plaintiff's  Exhibit  6. 

Mr.  Huebner:  It  is  still  not  competent,  \'our 
Honor;  no  fomidation  laid  with  respect  to  the  tul)e 
that  is  in  there. 

The  Court:  Overruled.  It  may  be  [324]  re- 
ceived. 

(The   drawing  referred  to  was   received   in 
evidence   and   marked   I^lnintift''s   Exhibit   No. 

53.) 

The  Court:     Might  I  ask  counsel  a  question? 
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Mr.  Freeman:     Yes,  sir. 

The  Court:  Assuming  that  these  were  in  the 
same  box  or  bin,  or  whatever  it  is,  that  you  keep 
these  fittings  in,  that  is,  the  whole  fitting,  and  the 
13ur chasing  agent  of  an  airplane  factory  would 
pick  up  the  fitting,  could  he  tell  the  difference  be- 
tween a  Masters  fitting  and  the  Parker  fitting,  if 
they  were  not  marked  in  any  way? 

Mr.  Freeman:     No,  sir. 

Mr.  Huebner:  I  don' think  he  could.  That  is  the 
Parker  Manufacturing  fitting"?  You  are  forgetting 
the  patent  now? 

Mr.  Freeman:  That  is  what  the  court  asked 
about. 

The  Court :  1  am  talking  about  a  fitting  made  l)y 
Parker. 

Mr.  Huebner:  If  you  take  an  AN  fitting  made 
by  Parker  aiid  an  AN  fitting  made  by  Collins  or 
Masters,  1  don't  believe  anybody  could  tell  the  dif- 
ference, except  by  reference  to  markings  on  them. 

Th  Court:  And  if  there  were  no  markings  at  all, 
no  marking  to  show  who  was  the  manufacturer 

Mr.  Huebner:  I  don't  believe  the  airplane  com- 
])any  or  the  customer  would  know  who  made  them. 

The  Court:  Could  an  engineer  discover  it? 
Could  he  go  [325]  back  and  take  it  apart  and  de- 
termine a  difference?  That  is,  assuming  that  the 
workmanship  was  the  same? 

Mr.  Huebner:  I  don't  think  they  could  tell  the 
difference.  The  requirements  are  that  they  put 
markings    on    them,    but    assuming    your    Honor's 
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j^remise  that  there  were  no  markings,  I  don't  think 

even  an  engineer  could  tell. 

Mr.  Freeman:  I  don't  think  any  of  the  manu- 
facturers, as  capable  as  they  are,  miless  by  one 
cliance  out  of  a  thousand  when  they  might  be  able 
to  guess  which  was  theirs,  could  tell.  As  far  as  the 
products  are  concerned,  they  are  what  we  call 
identical  twins. 

The  Court:  I  know  I  couldn't  tell,  but  I  was 
wondering  the  experts  could  tell.  [326] 

Mr.  Huebner:  I  don't  think  so,  and  Mr.  Free- 
man seems  to  feel  that  way,  too. 

Mr.  Freeman:  I  will  say  this:  I  have  looked  at 
just  literally  hundreds  of  them  that  we  have  gotten 
from  Collins,  Masters,  and  Parker,  and  the  only 
way  I  can  tell  them  apart  is  to  look  on  the  unit  it- 
self. But  when  I  have  my  glasses  off  they  all  look 
alike. 

Mr.  Huebner :  That  same  thing  is  probably  true 
from  all  the  other  independent  manufacturers  who 
have  copied  the  same  thing. 

]\lr.  Freeman:     Mark  this,  please. 

(The    document    referred    to    was    marked 
Plaintiff's  Exhibit  58,  for  identification.) 

Q.  (By  Mr.  Freeman)  :  I  hand  you  a  drawing 
or  chart  which  has  been  marked  Plaintiff's  Ex- 
hibit 58,  for  identification,  and  will  ask  you  to  look 
at  the  drawing  and  tell  me  whether  or  not  the  sec- 
tion of  the  nut  there  shown  corresponds  to  and 
fairly  illustrates  the  nut  of  Plaintiff's  Exhibit  5. 

A.     It  does. 
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Q.  What  do  you  have  to  say  about  the  portion 
of  the  drawing  which  is  shown  in  section,  that  is, 
central  section,  corresponding  to  the  body  of  tlie 
phj^sical  unit  that  you  have  in  your  hand  ? 

A.     That  the  drawing  is  illustrative  of  the  body. 

Q.  And  is  it  likewise  illustrative  of  the  [327] 
sleeve  ? 

A.     It  is. 

Q.  And  in  your  opinion  does  the  drawing  form- 
ing a  part  of  Plaintiff's  Exhibit  58  accurately  por- 
tray and  represent  an  AN  fitting? 

A.     Yes,  it  does. 

Q.  And  does  it  accurately  and  fairly  represent 
the  AN  fitting  that  you  have  in  your  hand.  Plain- 
tiff's Exhibit  5? 

A.     It  does,  as  an  illustration. 

Mr.  Freeman:  I  am  going  to  offer  Plaintiff's 
Exhibit  58  as  illustrative  of  Plaintiff's  Exhibit  5. 

The  Court :     It  maj^  be  received. 

(The    document    heretofore    marked    Plain- 
tiff''s  Exhibit  58,  for  identification,  was  received 
in  evidence.) 

Mr.  Freeman:  Mr.  Huebner,  I  was  going  to  put 
in  two  similar  drawings,  or  at  least  one  similar 
drawing,  illustrating  claim  2  and  the  Collins  single 
angle  sleeve.  Might  it  go  in  subject  to  the  same  ob- 
jection that  you  made  in  connection  with  the 
blasters  ? 

Mr.  Huebner:  Do  you  mean  you  haven't  got  it 
here  ? 
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Ml'.  Freeman:  I  have  got  it  here.  I  will  show 
you  what  I  have. 

I  am  going  to  ask  the  clerk  to  mark  the  drawing 
entitled  "Collins  Fitting  with  Single  Angle  Sleeve" 
as  Plaintiff's  [328]  Exhibit  59. 

(The  drawing  referred  to  was  marked  Plain- 
tiff's Exhibit  59,  for  identification.) 

Mr.  Freeman:  And  I  am  going  to  call  the 
court's  attention  to  the  fact  that  the  body  member 
in  the  dramng  is  illustrated  as  a  unit  that  we  call 
a  straight,  wiiereas  the  physical  device  that  we 
have  the  body  member  is  a  "T." 

Mr.  Huebner :  We  make  no  point  of  that  differ- 
ence, your  Honor. 

Mr.  Freeman :  In  other  words,  I  might  say  this 
is  the  type  of  device  where  they  use  two  fittings  to 
one  body  member,  maybe  two  tube  connections  to 
one  body  member. 

Q.  (By  Mr.  Freeman)  :  I  am  going  to  ask  you 
to  state,  aside  from  the  body  member,  does  the 
drawing,  Plaintiff's  Exhibit  59,  for  identification, 
fairly  and  accurately  represent  the  sleeve  member, 
the  angle  on  the  body  member,  and  a  nut  member? 

A.     This  drawing  is  illustrative  of  those  points. 

Mr.  Freeman:  I  am  going  to  offer  in  evidence 
as  Plaintiff's  Exhibit  59  the  drawing  entitled  "Col- 
lins Fitting  With  Single  Angle  Sleeve." 

The  Court:     It  may  be  received. 

(The  drawing,  heretofore  marked  Plaintiff's 
Exhibit  59,  for  identification,  was  received  in 
evidence.)  [329] 
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The  Court:  I  notice,  Mr.  Freeman,  it  is  now 
4:00  o'clock.  Might  I  inquire  how  much  additional 
time  do  you  think  it  is  going  to  take  for  you  to  pre- 
sent your  case? 

Mr.  Freeman:  I  think  we  are  going  to  wind  up 
with  this  witness  in  not  over — and  I  am  scared  to 
death,  in  view  of  a  little  cartoon  that  my  friend  Mr. 
Huebner  gave  me —  to  say  it  was  only  going  to  take 
five  minutes,  but  it  is  actually  going  to  take  very 
little  with  this  witness  as  far  as  we  are  concerned. 
Now,  I  can't  speak  for  Mr.  Huebner  with  respect 
to  cross-examination  and  possible  redirect. 

The  Court:  Is  this  the  only  witness  you  are  go- 
ing to  use? 

Mr.  Freeman:  I  have  one  other  witness  but  it 
will  be  a  relatively  short  witness.  We  certainly 
won't  get  into  all  these  details. 

Mr.  Huebner:  What  would  you  say,  another 
half  a  day  or  a  day  altogether? 

Mr.  Freeman:     Half  a  day. 

Mr.  Huebner:     Before  I  get  to  cross-examine? 

Mr.  Freeman :  You  are  going  to  be  able  to  cross- 
examine  this  individual,  I  would  say,  within  10  or 
15  minutes  after  we  start,  so  come  prepared. 

The  Court:  I  just  want  to  impress  upon  you 
again  that  if  we  don't  complete  the  case  next  week 
it  may  go  over  to  September  or  October.  [330] 

Mr.  Freeman:  Couldn't  we  possibly  sneak  a  day 
in  there  after  your  July  5th,  or  when  you  come 
back  from  your  Judges  Conference?  j 

The    Court:     I    don't   know.     I   have   got   other 


vs.  Irvin  W.  Masters,  Inc.,  etc.  365 

(Testimony  of  John  N.  Wolfram.) 

cases  scheduled.  I  would  like  to  get  this  out  of  the 

way  this  next  week,  if  I  can. 

Mr.  Freeman:  We  are  going  to  try  very,  very 
h.ard. 

The  Court:  It  seems  to  me  if  any  matter  comes 
uj)  that  can  be  reached  by  stipulation,  that  counsel 
ouglit  to  ]je  willing  to  stii^ulate  to  it. 

Mr.  Huebner:  We  surely  will  try.  I  have  been 
stipulating  to  whatever  I  felt  was  proper  to  stipu- 
late to. 

The  Court:  I  am  not  saying  anything  to  the 
contrary. 

Mr.  Huebner:     And  I  will  continue  to  do  that. 

Mr.  Freeman:     You  will  find  us  the  same  way. 

Mr.  Huebner:  The  clerk  might  hand  the  court 
this  cartoon,  as  long  as  counsel  has  seen  it. 

The  Court:  Well,  I  find  this  is  very  typical  on 
many,  many  occasions,  counsel  will  say,  ^'I  have 
just  one  more  question,"  and  then  they  go  for  half, 
three-quarters  of  an  hour  on  one  question.  It  is 
very  typical. 

We  will  recess  this  case  now  until  10:00  o'clock 
next  Tuesday  morning. 

(Whereupon,  at  4:05  o'clock  p.m.,  Friday, 
Jmie  16,  1950,  an  adjournment  was  taken  to 
10:00  o'clock  a.m.,  Tuesday,  June  20,  [332] 
1950.) 
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Tuesday,  June  20,  1950—10:00  A.M. 

The  Clerk:  Parker  Appliance  v.  Masters  and 
Collins. 

Mr.  Freeman:  Mr.  Wolfram.  You  may  cross- 
examine. 

JOHN   N.  WOLFRAM 

called  as  a  witness  by  and  on  behalf  of  the  plaintiff, 
having  been  previously  sworn,  was  examined  and 
testified  further  as  follows: 

Cross-Examination 
By  Mr.  Huebner: 

Q.  Mr.  Wolfram,  1  gather  from  your  testimony 
that  you  have  devoted  a  great  deal  of  time  to  the 
preparation  of  this  case,  is  that  correct? 

A.  I  have  spent  quite  a  bit  of  time  on  the  case, 
yes. 

Q.     A  matter  of  a  good  many  weeks,  I  presume? 

A.  Well,  it  has  been  scattered  throughout  the 
period  in  which  we  have  been  waiting  to  come  to 
trial. 

Q.  Anyway,  you  are  thoroughly  familiar  with 
the  Parker  patent  in  suit  that  is  the  basis  of  the 
complaint,  No.  2,212,183? 

A.     I  am  quite  familiar  with  it. 

Q.  Did  you  have  any  difficulty  in  imderstanding 
what  is  disclosed  and  claimed  in  that  patent? 

A.     I  don't  believe  so.  [333] 

Q,     Do  you  feel  that  it  is  complete  in  all  respects 
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so  that  one  skilled  in  the  art  may  understand  what 

is  taught  by  the  patent?  A.     I  think  so. 

Q.  Will  you  please  refer  to  page  2  of  the  patent, 
column  1,  down  near  the  bottom  of  the  column  be- 
ginning at  line  601  I  direct  your  attention  to  the 
paragraph  there  reading  as  follows: 

''While  I  have  illustrated  the  invention  em- 
bodied  in   a   tube   coupling   wherein   the   seat 
against   which   the   flared   end   of  the   tube   is 
clamped  is  in  the  form  of  a  male  member  and 
the  nut  co-operating  with  the  inner  sleeve  is 
in  the  form  of  a  female  member,  it  is  obvious 
that    these    parts    may    be    reversed    and    the 
clamping    seat    formed    of    a    female    member 
while  the  sleeve  is  forced  against  the  tube  end 
by  a  male  member." 
Now,  I  will  come  later  to  the  rest  of  the  paragraph, 
but  I  wish  you  would  please  quickly  sketch  on  a 
piece  of  blank  paper  your  interpretation  of  that 
sentence  which  I  just  read.    Here  is  a  piece  that 
may  be  convenient ;  it  is  ruled  and  has  little  squares 
in  it,  if  you  would  like  to  use  that. 
A.     All  right,  thank  you. 

(Witness  sketching  on  paper.)  [334] 

Q.  We  won't  call  you  to  task  for  rough  work, 
just  so  we  get  the  illustration  free-hand. 

A.     I  appreciate  that. 

Q.  One  side  is  enough.  You  can  make  a  section 
showing  just  half  of  it.  A.     Thank  you. 

The  Court:     While  he  is  working  on  that,  can  T 
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ask  you  a  question!  Supposing  that  doesn't  mean 
an>i;hing,  supposing  it  is  unintelligible,  how  would 
it  affect  the  patent!  Supposing  he  has  claimed 
something  that  can't  be  done,  does  that  affect  the 
patent  in  any  way! 

Mr.  Huebner:  It  may;  and  there  are  other  rea- 
sons, your  Honor.  I  will  be  glad  to  state  to  the 
court  and  coimsel. 

The  Court:  I  assume  you  have  something  in 
mind. 

Mr.  Huebner:     Yes,  I  have. 

The  Court:  And  I  was  trying  to  find  out.  As- 
suming that  it  could  not  be  done,  that  is,  that  you 
could  not  reverse  these  two  pieces  and  make  a  good 
patent!  Of  course,  if  you  reverse  these  two  things, 
evidently  the  thing  that  is  important  is  the  collar 
and  shape  of  the  collar.  [335] 

Mr.  Huebner:  It  may  be.  I  don't  know  what  he 
is  coming  up  with.  But  there  are  two  theories  on 
Avhich  I  thinlv  the  question  is  proper.  I  would  be 
glad  to  state  to  your  Honor  in  the  presence  of 
counsel  the  reasons  for  this  and  three  or  four  othei' 
questions  along  this  line. 

The  Court:  I  am  asking  you  as  a  matter  of  law. 
Supposing  we  have  a  patent,  a  patent  application 
or  a  patent  as  granted,  and  they  have  a  paragraph 
or  a  sentence  in  it  and  nobody  knows  what  it  means. 
Does  that  invalidate  the  patent! 

Mr.  Huebner :  It  may  not.  It  may  or  it  may  not. 
In  this  case,  I  am  not  sure  whether  it  would  or 
would  not.   I  am  not  predicating  the  whole  case  on 
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the  possibility  that  it  would  invalidate  the  whole 

patent. 

The  Court:  Well,  I  don't  want  you  to  prema- 
turely disclose  what  you  are  trying  to  get  at,  but  I 
vvT.s  just  asking  for  inforaiation  while  he  was  busy. 

.Mr.  Huebner:  Shall  1  go  into  the  explanation 
now  ? 

The  Court:  No.  Go  ahead  with  your  examina- 
tion. 

Q.  (By  Mr.  Huebner) :  Have  you  finished  that 
sketch? 

A.     Yes,  I  have  completed  a  rough  sketch. 

Q.     Would  you  put  your  initials  on  it,  please? 

A.     Yes.  (Witness  complying.) 

Mr.  Huebner:  Will  you  mai'k  this  sketch  for 
identification,  the  sketch  prepared  by  the  witness? 

The  Clerk:     Defendants'  Exhibit  A.  [336] 

(The  sketch  referred  to  was  marked  Defend- 
ants' Exhibit  A  for  identification.) 

Q.  (By  Mr.  Huebner)  :  Now,  directing  your 
attention  to  Defendants'  Exhibit  A,  do  I  interpret 
this  sketch  that  you  have  made  to  be  a  two-piece  or 
three-piece  fitting? 

A.     It  is  a  three-piece  fitting. 

Q.  And  that  is  supposed  to  be  what  Mr.  Parker 
meant  in  the  paragraph  that  I  quoted  to  you? 

A.  AVell,  that  is  what  I  interpret  the  paragraph 
to  mean. 

O.  Now,  take  the  next  sentence,  if  you  please,  in 
the  patent,  page  2,  column  1,  w'hich  reads  as  follows : 
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''It  is  also  obvious  that  minor  changes  in  the 
details  of  construction  and  the  shaping  of  the 
parts  may  be  made  without  departing  from  the 
spirit  of  tlie  invention  as  set  forth  in  the  ap- 
pended claims." 
I  would  like  you,  and  if  the  court  prefers  we 
don't  take  up  his  time  while  you  are  doing  it,  I  am 
willing  it  l)e  done  at  the  next  recess,  but  I  would 
like  you  to  take  that  sentence  and  in  a  free-hand 
sketch  on  the  same  kind  of  paper,  which  we  will 
provide,  illustrate  as  many  different  forms  as  occur 
to  you  as  exemplifying  the  variations  or  the  so- 
called  minor  changes  in  construction  and  shaping 
of  j)arts  as  you  feel  come  under  this  patent.    I  as- 
sume you  have  several  in  mind. 

Mr.  Freeman:  I  object  to  that  question  because 
it  is  [337]  the  duty  of  the  court  to  determine  what 
comes  within  or  without  the  patent.  We  are  talking 
here,  your  Honor,  about  a  physical  device  in  being, 
the  patent  claims  as  they  are,  a  device  correspond- 
ing to  the  drawings,  to  the  description,  and  to  th(^ 
claims  of  the  patent.  That  is  what  we  charge.  Of 
(course,  if  he  wants  to  delve  into  the  realm  of  specu- 
lation as  to  what  this  patent  may  mean  as  to  minor 
changes  or  what  the  attorney  or  Parker  had  in  mind, 
I  have  no  objection.  I  am  satisfied  this  witness  can 
take  care  of  himself.   But  it  is  strictly  speculatiA^e. 

I  don't  think  we  should  take  the  court's  time 

The  Court:  I  don't  know  whether  it  is  specu- 
lative or  not,  because  there  is  a  ver}^  important 
question  in  my  mind.   We  have  here  a  body  that  it 
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has  been  admitted  is  in  the  public  domain.  We  have 
a  nnt  that  is  admitted  to  be  in  the  public  domain. 
We  have  a  tube  that  is  admitted  to  be  in  the  public 
domain.  We  have  a  sleeve  that  is  admitted  to  be  in 
the  public  domain.  The  only  thing  you  have  done  so 
far  as  I  have  been  able  to  hnd  out  is  to  change  the 
angle  on  the  collar  of  the  sleeve.  You  have  changed 
the  angle  on  the  collar  of  the  sleeve  and  you  brought 
about  a  certain  result.  It  is  obvious  that  minor 
changes  in  the  details  of  the  construction  and  shape 
of  the  parts  may  be  made  without  departing  from 
the  claims,  and  the  only  thing  I  am  interested  in  is 
what  you  are  going  to  do  with  the  sleeve.  [338] 

Mr.  Freeman:  Well,  it  says,  "without  departing 
from  the  spirit  of  the  invention  as  set  forth  in  the 
appended  claims."  It  is  the  claims  that  measure 
the  invention. 

The  Court:  If  it  wasn't  for  this  sleeve,  if  we 
could  take  this  sleeve  out  of  the  coupling  entirely, 
that  would  be  different,  but  on  the  face  of  the  evi- 
dence, I  would  have  to  hold  all  the  rest  of  these 
things  are  in  the  public  domain  from  the  testimony 
that  has  been  introduced  and  the  stipulations  that 
have  been  entered  into. 

Mr.  Freeman:  As  far  as  I  am  concerned,  I  will 
withdraw  my  objection,  because  this  witness  can 
take  care  of  himself,  and  I  will  be  very  happy  to 
have  the  court  have  full  information.  I  am  not  try- 
ing to  keep  any  information  or  any  facts  from  the 
court. 

The  Court:     I  am  not  particularly  interested  as 
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far  as  any  changes  you  want  to  make  on  the  body 
or  the  nut  or  the  tube  are  concerned.  I  am  in- 
terested in  what  changes  you  think  can  be  made  in 
the  collar  of  the  sleeve,  and  still  be  within  the  pat- 
ent. The  only  thing  you  have  done,  as  far  as  I 
know%  is  you  have  taken  the  sleeve  and  had  a  collar 
that  was  the  same  all  the  way  around,  and  you 
changed  the  angle.  The  angle  is  such  that  nobody 
can  tell  it  from  looking  at  it  with  the  naked  eye. 
You  have  got  to  have  an  instrument  to  determine 
what  the  angle  is.  Now,  you  brought  about  cei'tain 
changes  b}^  changing  the  angle  of  the  collar  of  the 
sleeve.  If  [339]  you  can  change  the  angle  of  the 
collar  of  the  sleeve  anyway  you  want  to  and  still  be 
w^ithin  the  patent,  I  would  like  to  know  it. 

Can  I  ask  counsel  this  question'?  Up  until  this 
particular  patent,  was  there  any  attempt  made  to 
change  the  angle  on  the  collar  of  the  sleeve"?  [340] 

Mr.  Freeman:  Are  you  directing  that  to  plain- 
tiff's counsel"? 

The  Court:     Both  of  you.   I  will  ask  you  first. 

Mr.  Freeman:  As  far  as  we  haA^e  been  able  to 
find  from  a  very  careful  study  of  the  prior  art,  the 
patents  that  they  themselves  here  have  dug  up  and 
put  into  this  record,  we  fail  to  find  any  piece  of 
prior  art,  whether  it  is  patent,  i^ublication,  or  other- 
wise, wherein  you  have  provided  the  clearance  of 
the  kind  set  forth  in  the  Parker  claim  brought 
about  by  the  angle  on  the  sleeve  which  gives  you  ex- 
pansion in  one  zone,  gives  you  rigidity  in  another 
zone,  and  the  detailed   functions  or  structure  set 
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forth  in  the  claims.   The  answer  is  we  haven't  been 

able  to  find  it. 

The  Court :     Now,  let  me  ask  opposing  counsel. 

Mr.  Huebner:  In  Mr.  Parker's  earlier  patent, 
1,977,240,  he  illustrates  in  the  drawing  an  angle  of 
a  little  different  character.  That  is  the  only  one  1 
recall  at  the  moment.  This  earlier  patent  that  I  re- 
fer to  would  be  prior  art  to  the  patent  in  suit.  But 
now  m}'  question,  your  Honor,  is  a  little  bit  broader 
than  I  feel  you  define.  It  isn't  necessarily  the 
angle  on  the  sleeve  itself  which  contributes  the 
feature  that  they  are  talking  about.  It  says  that  the 
parts  are  so  shaped.  Now,  there  may  be  an  angle 
on  the  sleeve,  or  there  might  be  an  angle  on  the  nut. 
In  other  words,  I  want  this  man  to  show  what  varia- 
tions relate  to  this  [341]  so-called  shaping  of  the 
parts  whereby  the  result  he  talks  about  is  achieved. 
Now%  it  may  be  that  when  he  interprets  it  he  will 
show  us  three  or  four  different  relationships 
whereby  this  clearance  can  be  obtained,  and  that  is 
what  I  feel  he  should  do. 

The  Court:  Well,  as  far  as  I  can  remember  any 
testimony  in  this  case,  there  is  no  claim  made  for 
any  invention  relative  to  the  body  or  the  nut.  The 
only  thing  here  is  the  shape  of  the  sleeve. 

Mr.  Huebner:  Well,  there  is  more  than  that.  As 
far  as  the  physical  exhibits  go,  I  guess  there  is  only 
one  angle  on  a  part  that  we  are  talking  about,  and 
that  is  the  angle  on  the  outside  of  the  sleeve  head. 
But  the  patent  says  that  the  parts  may  be  so  shaped 
that  you  get  this  clearance.   Now,  it  may  be  that  he 
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will  interpret  that  that  angle  has  to  be  restricted 
soh'ly  to  the  sleeve.  On  the  other  hand,  it  may  be 
that  the  angle  can  be  on  the  nut,  as  far  as  the  patent 
interpretation  goes,  and  that  may  vitally  affect  the 
validity  of  the  patent. 

The  Court:  I  have  no  objection  to  his  answering 
the  question  and  making  drawings,  but  I  was  ask- 
ing this  for  my  own  information  in  trying  to  clarify 
the  issues  here,  because  the  only  thing  that  I  have 
been  able  to  find  and  I  may  be  mistaken,  the  only 
thing  I  have  been  able  to  find  so  far  that  is  in  any 
way  new  at  all  is  the  angle  upon  the  collar  of  [342] 
the  sleeve. 

Mr.  Huebner:  I  think  that  is  the  only  thing 
that  might  jjossibly  be  construed  so  far  as  being 
different. 

The  Court :  It  may  be  that  by  cross-examination 
you  will  bring  out  that  there  is  an  angle  in  the  nut 
that  I  don't  know  anything  about,  or  there  is  an 
angle  in  the  body.   You  might  do  that  for  me. 

Mr.  Huebner:  That  is  what  I  would  like  to 
know,  what  the  witness'  interpretation  of  the  pat- 
ent is.  He  may  decide  that  there  could  be  an  angle 
in  the  nut,  instead  of  an  angle  on  the  sleeve,  and 
get  the  same  result,  and  there  are  half  a  dozen  dif- 
ferent ways  that  we  can  probably  do  this  thing. 

The  Court:  Supposing  we  do  this,  supposing 
during  the  recess  time  that  he  use  his  recess  time  to 
draw  these  diagrams. 

Mr.  Huebner:     All  right. 

The  Court :     And  if  we  have  to  take  a  little  more 
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time  we  will  take  a  little  more  time  on  recess. 

Mr.  Huelmer:     All  right. 

Q.  (By  Mr.  Huebner)  :  \¥hile  we  are  on  the 
patent,  just  some  general  questions,  then.  That  is 
Parker  i^atent  2,212,183.  Do  you  find  in  the  jjatent 
any  mention  of  the  kind  of  metal  that  is  recom- 
mended for  making  these  fittings'?  I  don't  want  to 
hold  this  proceeding  up,  but  I  haven't  seen  it,  and 
I  am  just  asking  you  if  you  have  observed  it.  [343] 

The  Court :  I  thought  it  was  stipulated  w^hatever 
the  fittings  were  made  of  didn't  make  any  differ- 
ence at  all ;  whether  they  were  made  of  aluminum, 
iron,  or  steel  or  gold,  it  didn't  make  any  difference. 
They  are  not  claiming  that  they  have  a  right  to 
manufacture  fittings  made  oidy  of  aluminum  or  of 
an  alloy. 

Mr.  Huebner:     Or  of  lead,  I  presume? 

The  Court:  Or  of  lead.  I  don't  think  there  is 
any  claim  like  that.     Is  there? 

Mr.  Freeman:  Your  Honor's  statement  of  the 
stipulation  is  correct.  Or,  at  least  agreement  of 
counsel. 

Q.  (By  Mr.  Huebner)  :  Can  we  get  this  point 
into  the  record  without  reading  the  patent  all  over 
again,  there  is  no  mention  of  the  kind  of  metal  in 
the  Parker  patent,  is  there? 

A.     I  don't  recall  that  there  is  one,  just  offhand. 

Q.  All  right.  Are  there  any  dimensions  in 
inches  or  fraction  of  an  inch  of  any  of  the  parts 
recited  or  stated  in  the  Parker  patent? 

A.  I  believe  the  only  specific  measurements  that 
I  recall  are  in  regard  to  flare  angles. 
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Q.  I  will  ftot  to  angles  next;  T  am  talking  now 
about  dimensions  in  inches  or  fractions  of  an  inch, 
that  is,  the  measurement  of  the  parts;  there  is  no 
reference  to  it,  is  there?  [344] 

A.  There  is  no  written  reference,  but  of  course 
the  relationship  of  the  parts  is  well  disclosed  in 
the  drawing. 

Q.  That  is,  you  mean  to  say  the  relative  propor- 
tion of  the  parts  is  illustrated  in  the  drawing,  that's 

air? 

The  Court:  My  understanding  of  this  fitting  is 
that  it  works  whether  you  have  a  fitting  a  quarter 
of  an  inch  in  diameter  or  six  inches  in  diameter. 
What  difference  does  it  make? 

Mr.  Pluebner:  I  just  want  him  to  confirm  it. 
It  is  not  a  trick  question.  I  want  to  la}^  a  founda- 
tion here  very  quickl5^ 

Q.  (By  Mr.  Huelmer) :  There  aren't  any 
measurements  in  the  ])atent  except  measurements 
of  angle,   are  there? 

A.  There  aren't  any  specific  dimensions  men- 
tioned in  the  specification.  But,  as  I  said,  the  rela- 
tionship of  the  parts  is  disclosed  in  the  figure,  in 
the   drawing. 

Q.  All  right.  Is  there  any  recommended  torque 
specified  in  the  patent  for  the  tightening  up  of  the 
nuts  ? 

A.  I  don't  believe  there  is  any  specific  figure 
ffiven. 

Q.     Is  there  any  reference  to  torque  anywhere? 

A.     Not  to  a  figure.     Of  course,  the  patent  does 
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mention  that  the  fitting  is  to  be  drawn  uj)  or,  as 

stated,  it  is  clamp-set. 

Q.  Well,  actually  in  practice  if  you  embodied 
this  disclosure  in  a  physical  structure,  the  recom- 
mended torque  [345]  would  depend  on  a  number 
of  factors,  wouldn't  it?  A.     That's  possible. 

Q.  If  you  had  a  small  fitting  your  torque  would 
normally  be  less  than  if  you  had  a  large  size  fit- 
ting, wouldn't  it? 

A.     Generally,  that  might  l^e  the  case. 

Q.  And  if  you  had  steel  your  torque  would  be 
greater  than  if  you  used  aluminum  in  the  threaded 
parts,  wouldn't  it? 

A.  I  think  that  your  tube  would  have  some- 
thing to  do  with  that,  too. 

Q.  Well,  take  a  No.  8  fitting,  and  assmne  in  one 
the  pai*ts  are  made  of  aluminum,  and  in  the  other 
the  parts  are  made  of  steel;  in  which  case  would 
your  torque  be  greater?  That  is,  the  recommended 
torque  for  tightening  properly? 

A.  I  think  if  you  would  use  the  same  tubing,  in 
either  the  steel  fitting  or  the  aluminum  fitting  you 
proba})ly  would  use  al^out  the  same  torque. 

Q.  All  right.  If  you  use  aluminum  tubing  in 
one  and  steel  tubing  in  the  other,  what  about  the 
torque '? 

A.  With  everything  else  being  equal,  I  would 
generally  say  that  the  steel  should  take  a  little  bit 
more  torque.  [346] 

Q.  Now,  on  page  104  of  the  transcript,  you  testi- 
fied the  Parker  Appliance   Company   was   started 
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by  Mr.  Parker  in  1924.    He  was  not  the  first  one, 
to  your  knowledge,  to  manufacture  tube  fittings, 
was  he? 

Mr.  Freeman:     What  page  was  that? 

Mr.   Huebner:     104. 

Mr.  Freeman:  Well,  that  happens  to  be  the 
testimony  of  Mr.  Wagner. 

Mr.  Huelmer:  Yes.  I  did  not  mean  to  mislead 
him.    I  am  sorry  about  that. 

Q.  It  was  testified  on  page  104  that  the  Parker 
Appliance  Campany  was  started  by  Arthur  L. 
Parker  in  1924.  Were  you  with  the  company  at 
that  time?  A.     No. 

Q.  You  have  been  with  the  company,  I  think 
you  said,  18  years.  A.     Nearly  18  years. 

Q.     What  is  your  age  ?  A.     36. 

Q.  Then  you  were  old  enough  in  1924  to  have 
some  knowledge,  were  you,  of  flared  tube  fittings? 

The  Court :  I  think  it  was  stipulated  flared  tube 
fittings  were  manufactured  and  had  been  mamifac- 
tured  for  years.  The  manufacture  of  the  flared 
tube  fittings  is  nothing  new,  is  it?  Wasn't  that 
stipulated  to?  [347] 

Mr.  Freeman:     There  is  no  question  about  it. 

Mr.  Huebner:  All  right.  The  point  I  want  to 
bring  out,  your  Honor,  is,  and  perhaps  that  is  stipu- 
lated to,  that  flared  tube  fittings  were  used  in  au- 
tomobiles and  machinery  long  before  Mr.  Parker 
presumed  to  make  any  contribution  to  them. 

The  Court :  Maybe  counsel  will  stipulate  to  that. 
That  is  my  understanding. 
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Mr.  Freeman:  I  think  it  is  immaterial  how  far 
back  they  were  made.  T  did  say  in  my  opening 
statement  that  pi'ior  to  the  Pai'ker  ])atent  in  suit, 
the  Parker  Company  itself  made  fittings.  There 
are  some  of  those  fittings  here  in  evidence.  T  don't 
think  it  makes  much  diffei'ence  whether  it  is  10 
yeai-s  back  or  40  years  ])ack. 

Mr.  Huebnei':  He  has  been  making  the  point 
that  Mr.  Parker  was  a  pioneer  and  I  want  to  show 
he  was  not  a  pioneer. 

The  Court :  Can  we  do  this  ?  Can  you  enter  into 
a  stipulation  that  this  Imsiness  of  having  flared 
fittings  is  nothing  new,  that  it  has  been  used  for 
years,  and  it  is  used  in  all  kinds  of  equipment? 

Mr.  Huebner:  I  think  that  stijjulation  is  cor- 
rect as  to  the  fact. 

The  Court:  I  did  not  understand  anybody  said 
Mr.  Parker  was  the  inventor  of  the  flared  tube 
fitting. 

Mr.  Huebner:  But  they  said  he  was  a  pioneer 
in  this  business.  [348] 

Mr.  Freeman:  Then  I  am  going  to  object  to 
the  question  from  this  witness  on  the  ground  it  is 
not  proper  cross-examination. 

The  Court:  I  will  sustain  the  objection.  1  don't 
think  it  is  material.  As  far  as  I  am  concerned,  it 
is  not.  It  may  be  material  for  you  in  establishing 
3^our  record,  and  I  am  very  conscious  of  the  fact 
that  I  don't  consider  this  court  as  the  court  of  final 
resort  in  this  case  at  all,  that  you  want  to  make  a 
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record  and  so  T  will  lean  over  backwards  to  allow 
3'ou  to  make  a  record.  But  I  think  it  has  already 
been  agreed  this  is  nothing  new.  Fittings  ha^e 
been  made  for  years.  I  also  rememJ:)er  you  told 
us  at  the  beginning  of  the  case  you  were  going  to 
introduce  a  book,  I  think,  })ublished  in  1902,  de- 
picting a  flared  fitting. 

Mr.  Huebner:  Yes,  and  a  patent  granted  in 
1865. 

The  Court:  So  even  though  this  witness  can't 
testify  from  his  own  knowledge,  at  least  it  is  the 
understanding  of  the  court  this  is  not  anything 
new. 

Q.  (By  Mr.  Huebner) :  Do  you  know  when  the 
AN  standard  w^as  adopted? 

A.  You  mean  the  AN  standard  for  flared  fit- 
tings   as    presently    constituted? 

Q.     The  AN  standard  as  originally  constituted. 

A.  What  is  now  referred  to  as  the  AN  stand- 
ard flared  fitting  was  officially  approved  about  in 
1941.  [349] 

Q.  And  there  have  been  changes  made  since  that 
time?  ■    V     I 

A.  There  have  been  minor  changes  listed  on  the 
standard  sheets  which  set  forth  these  fittings. 

Q.  Do  any  of  those  changes  go  to  the  degree  of 
angle  authorized  to  be  incorporated  in  the  sleeve 
head? 

A.  Do  you  mean  on  the  outside  of  the  sleeve 
head  ? 

Q.  Either  outside  or  inside.  I  vvant  you  to  re- 
cite the  facts. 
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A.  As  far  as  I  know,  I  don't  recall  any  changes 
in  the  angles  of  the  sleeve  head.  There  may  have 
l)een  some  changes  that  I  don't  know  about,  but 
my  impression  is  that  there  have  not  been  any. 

Q.  Did  you  personally  have  something  to  do 
with  the  activities  in  connection  with  the  develop- 
ment of  the  AN  standard  in  1941? 

A.  T  don't  know  how  l)roadly  you  mean  to  ask 
your  question.  I  did  some  work  on  the  problem  at 
the  Parker  Afjpliance  Company,  but  that  was  not 
of  an  official  character  or  relation  ^vith  the  Army 
and  Navy. 

Q.  Did  you  have  anything  to  do  with  the  prep- 
aration of  the  patent  application  of  the  Parker 
patent  in  suit? 

A.  Yes,  I  did  in  the  latter  pai*t  of  the  prosecu- 
tion. 

Q.  What  were  your  activities  in  that  comiec- 
tion? 

A.  I  transmitted  some  of  the  information  and 
comments  [350]  from  Mr.  Parker  to  the  patent 
attorney. 

Q.  Do  you  recall  what  the  facts  were  that  you 
transmitted  ? 

A.  Well,  this  is  one  of  the  very  first  patent  ap- 
l)lications  which  I  had  anything  to  do  with.  Prior 
to  that  time,  I  had  never  worked  upon  patents.  I 
l)elieve  that  when  I  got  into  this  case,  claim  1  had 
been  allowed  and  that  we  were — or  I  should  say 
tliat  tlic  attorncv  was  working-  on  claims  2  and  ?,. 
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Q.  Well,  then,  your  work  would  relate,  you 
think,  only  to  claims  2  and  3? 

A.  Yes,  I  think  that  is  the  ease.  It  has  been 
quite  a  long  time  ago. 

Q.  Now,  during  the  war,  I  believe  it  was  stated 
that  you  had  five  or  six  engineers  working  in  the 
research  department  on  flared  tube  fittings.  Is  that 
right?  A.     That  is  correct. 

Q.  Then  after  the  war,  you  tapered  off  so  it 
was  a  very  small  de]:)artment,  if  any,  is  that  right  i 

A.  Yes.  As  I  indicated,  at  the  end  of  the  war, 
we  tapered  off,  that  was  in  August  of  1945,  and 
then  about  a  year  later  or  so,  I  myself  got  out  of 
that  phase  of  the  engineering. 

Q.  Now,  the  i)atent  in  suit  was  granted  August 
20,  1940.  Therefore,  I  presume  that  its  subject 
matter  was  known  [351]  to  your  research  depart- 
ment in  1941  when  the  AN  standard  was  being  de- 
A'eloped. 

A.  We  didn't  have  a  research  department  of 
the  nature  which  I  have  mentioned  in  1941  or  1940. 

Q.  Do  you  have  any  knowledge  as  to  whether 
this  Parker  patent  was  made  known  to  the  com- 
mittee, or  whoever  it  was  working  on  the  AN  stand- 
ard program? 

A.  No,  I  don't  know  whether  this  patent  was 
specifically   called  to  their  attention, 

Q.  Do  you  have  any  knowledge  as  to  where  the 
dimensions,  proportions,  and  angles  for  the  AN 
standard  fitting  came  from? 

A.     I  have  just  a  general  idea.    As  I  said,  I  did 
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not  work  directly  with  the  Army  and  Navy  on  that 
l)roject,  but  from  some  of  the  contacts  that  some 
of  our  people  had,  I  picked  up  bits  of  information 
here  and  there. 

Q.     AVhat  wore  those  bits  of  information? 

A.     Well,  it  is  my  understanding  that 

Mr.  Freeman:  I  object  to  that  as  strictly  call- 
ing for  hearsay.  There  isn't  any  question  but 
what  this  i:)atent  issued  on  the  date  that  appears 
on  the  patent.  It  was  then  general  public  infor- 
mation and  anyjjody  that  wanted  it  could  have 
gotten  a  copy  of  it.  There  isn't  any  question  about 
it.  He  is  calling  for  events  that  took  place  in 
1941,  which  are  subsequent  to  the  issue  date  of 
the  patent.  [352] 

Mr.  Huebner:  How  can  he  object  that  it  is 
hearsay?      I    am    cross-examining. 

Mr.  Freeman:     It  still  can  be  hearsay. 

The  Court:  It  is  true  you  have  a  great  deal  of 
latitude  in  cross-examination,  but  he  has  testified 
he  doesn't  know  whether  the  people  who  adopted 
AN  specifications  looked  at  this  patent.  That  is  my 
recollection  of  his  testimony. 

Isn't  that  what  you  said? 

The  Witness:     That  is  correct,  your  Honor. 

Mr.  Huebner:  But  he  had  some  sources  of  in- 
formation, your  Honor,  and  I  wonder  what  they 
were. 

Mr.  Freeman:     That  is  strictly  hearsay. 

The  Court:  He  says  he  doesn't  know  and,  when 
he  says  he  doesn't  know,  I  don't  know  that  you 
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can  ask  him  what  somebody  told  him.  I  will  sus- 
tain the  objection.  I  am  assuming  novr  that  the 
people  who  drew  up  the  specifications  of  the  AN 
fitting  knew  about  this  patent  and  probably  saw 
tiie  patent.     1  don't  know. 

Mr.  Huebner:  Your  Honor,  I  don't  know  what 
the  basis  for  that  assumption  may  l^e.  That  is  why 
I  am  asking  this  question  of  the  witness. 

The  Court:  The  reason  1  say  T  assume  that  is 
because  my  understanding  is  the  so-called  AN  spe- 
cifications follow  this  fitting  here.  [353] 

Mr.  Huebner:  You  mean  follow  the  patent  or 
follow  the  fitting/  Your  Honor  has  a  physical  ex- 
hibit in  your  hand.  The  AN  specifications  were 
employed  in  making  the  Parker  fitting,  but  we 
still  haven't  come  to  the  proof  where  we  will  show 
that  the  AN  fitting  is  not  according  to  the  Parker 
patent. 

The  Court:  Well,  then,  the  committee  or  the 
group  that  decided  u])on  the  specifications  of  the 
fitting,  developed  the  specifications  for  a  physical 
fitting,  and  not  for  a  patent. 

Mr.  Huebner:  Then  it  becomes  pertinent  as  to 
what  was  the  source  of  their  information.  Did 
they  adopt  it  from  the  patent  or  did  they  adopt  it 
from  the  thin  air? 

The  Court:  If  this  witness  knows,  he  can  an- 
swer, but  he  has  testified  he  doesn't  know.  [354] 

Mr.  Huebner:  And  my  question  based  on  what 
other  sources  of  knowledge  he  may  have,  then,  is 
refused  1 
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The  Court:     Yes.     I  tliink  it  is  entirely  useless. 

Q.  (By  Mr.  Huebner) :  During  the  war  period 
3'ou  had  five  or  six  engineers;  when  the  war  was 
over  you  cut  that  down.  What  was  the  reason  for 
trimming  the  department,  the  research  depart- 
ment ? 

A.  I  think  the  main  reason  vvas  lack  of  busi- 
ness. I  believe  that  practically  all  of  our  orders 
were  canceled  oft'  the  books. 

Q.  Was  it  the  principal  duty  of  these  five  or 
six  engineers  during  the  war  period  to  translate 
this  patent  in  suit  into  the  AN  fitting,  is  that  what 
they  were  doing?  A.     No. 

Q.     What  prol^lems  were  they  working  on? 

A.  They  were  working  mostly  on  practical  prob- 
lems which  came  up  with  dift'erent  stiuations  in  the 
war.  As  for  example  when  they  shoot  into  an  ai]*- 
plane  and  break  tubing  lines,  and  they  want  a  quick- 
fix  fitting  to  patch  up  the  broken  tube  right  there 
in  the  ship,  problems  of  that  nature. 

Q.  A^ou  are  familiar,  I  assume  with  the  AC-811 
fitting?  A.     I  am  familiar  with  that,  yes. 

Q.  That  is  exemplified,  is  it  not,  in  Exhibits  23 
and  24?  Will  you  step  down,  please,  and  pick  out 
from  the  physical  exhibits  any  which  exemplify  the 
AC-811?  [355] 

(Witness  does  as  requested.) 

Q.     Thank  you.     Exhibit  23  is  a  three-piece  as- 
semljly,  is  it  not,  without  any  cut-away  parts? 
A.     That  is  correct. 
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Q.  And  the  other  one,  Exhibit  24,  is  a  similar 
assembly  which  has  been  screwed  together  and  cut 
away  in  part  ?  A.     That  is  correct. 

Q.  What  torque  wrench  was  applied  to  Exhibit 
24  in  tightening  it,  what  wrench  torque? 

A.  I  don't  recall  the  exact  figure  now,  but  it 
was  the  normal  torque  which  was  to  be  api)lied  to 
this  fitting. 

Q.  How  are  you  able,  apart  from  the  fact  that 
they  are  marked  as  exhibits,  how  are  you  able  to 
identify  them  as  AC-811  fittings? 

A.  Well,  I  can  tell  generally  from  the  api^ear- 
ance  of  the  fittings,  because  I  have  handled  AC-811 
fittings  many  times  before.  And,  furthermore,  I 
got  these  fittings  out  of  stock  at  our  company.  ^J'hat 
is,  I  had  them  gotten  out  of  stock. 

Q.  As  they  are  in  your  hands  today,  Avhat  are 
the  distinguishing  features,  if  any,  ])}-  which  you 
are  able  to  say,  independently  of  where  you  got 
them,  that  these  are  AC-811  fittings? 

A.  Well,  as  I  said,  I  can  tell  from  the  general 
appearance,  [356]  the  gray  color  which  is  anodic 
treatment  which  we  put  on  the  811  fittings,  and 
the  appearance  of  the  nut,  that  is,  the  shorter  rela- 
tive appearance  than  the  AN  nut,  and  the  slight 
shoulder  on  the  nose  of  the  body,  for  example. 

Q.  If  they  didn't  have  that  characteristic  color, 
those  parts  didn't  have  that  color,  and  you  were 
sho^vn  Exhibits  23  and  24  alongside  of,  let's  say, 
similar  size  and  type  AN  fittings  which  were  col- 
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ored  the  same,  you  wouldn't  ])e  al:)le  to  tell  them 

apart,  \Yould  you? 

A.  If  the  fittings  were  made  known  to  me  that 
they  are  AN  and  811,  but  it  was  not  pointed  out 
which  was  which,  1  would  be  able  to  tell  them,  yes. 

Q.     How  would  you  be  able  to  tell  them  apart? 

A.  As  I  mentioned  l:)efore,  the  body,  for  ex- 
ample, has  a  small  shoulder  just  before  the  thread, 
and  I  can  recognize  the  angle  of  the  body  in  this 
fitting  as  being  somewhat  steeper  than  the  x\N  fit- 
ting angle  is. 

Q.     Angle  of  what  part? 

A.     The  angle  of  the  body. 

Q.     Of  the  body?  A.    Yes. 

Q.  By  the  angle  of  the  body  you  mean  the  ta- 
jjered  point  at  the  nose  against  which  the  inside  of 
the  flared  tube  fits?  A.     That's  correct. 

Q.  This  Parker  AC-811,  whichever  you  want 
to  call  [357]  it — I  guess  we  had  better  identify  it 
specifically  as  the  AC-811  manufactured  by  Mr. 
Parker  and  others — that  was  in  general  use  in  1935, 
wasn't  it? 

A.  Yes,  the  AC-811  fitting  was  in  general  use 
in  1935. 

Q.  By  general  use  I  mean  they  had  been  manu- 
factured by  the  thousands  at  the  time  and  imme- 
diately  subsequent   thereto. 

A.     I  think  that  is  a  fair  statement. 

Q.  Was  this  AC-811  the  first  of  the  Parker 
manufactured  triple  type  fittings? 

A.     Yes,  the  AC-811  was  the  fitting  which   Mr. 
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Parker's  designation  for  it  was  the  triple  fitting. 

Q.  Is  that  AC-811  fitting  exemplified,  in  so  far 
as  you  know,  in  any  Parker  j^atent  ? 

A.  Well,  I  ])elieA'e  the  original  AC-811  was  ex- 
emplified in  the  Parker  patent  1,893,442. 

The  Court:  Can  I  ask  the  witness  a  question? 
What  is  the  difference  between  the  AC-811  and  the 
AN  fitting? 

The  Witness :  There  are  a  number  of  minor  dif- 
ferences, your  Honor.  In  some  of  the  small  size 
811  fittings,  for  example,  the  thread  pitch,  the  num- 
ber of  threads  per  inch,  is  a  little  different,  and 
the  particular  angle  of  the  body  seat,  the  beveled 
surface,  is  a  little  different.  And  I  ])elieve  the 
length  of  the  thread  is  a  little  dift'erent.  [358] 

The  Court:  You  don't  claim  any  patent  because 
of  the  thread,  do  you,  the  length  of  the  thread,  or 
the  number  of  times  the  nut  has  to  go  around  in 
order  to  be  tightened  up? 

The  Witness:  I  don't  believe  that  is  a  i)art  of 
the  present  patent,  no. 

The  Court:  Sul^stantially,  then,  the  AC-811  is 
about  the  same  as  the  AN  fitting,  is  that  correct? 

The  Witness:  The  present  811  fitting  might  be 
said  to  be  that,  yes. 

The  Court:  We  are  talking  about  the  811  fit- 
ting that  was  made  way  back  in  19 — what  did  you 
say? 

The  Witness:     '35. 

The  Court:     1935. 

The  Witness:  There  have  been  a  few  changes 
made  in  the  '811  fitting  since  that  date. 
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Tlie  Court:     Substantial  changes? 

The  Witness:     Yes,  substantial  as  to  principle. 

The   Court:     What? 

The  Witness :  Well,  for  example,  the  sleeve  head 
angle  has  been  incorj^orated. 

The  Court:     Has  been  what? 

The  Witness :  It  has  been  placed  or  incorporated 
upon  the  811  fitting,  since  1935. 

The  Court:  The  original  811  didn't  have  that 
angle  ? 

The  Witness:     That's   correct.   [359] 

The  Court :     Any  other  thing  ? 

The  Witness:  Yes.  In  some  of  the  small-size 
sleeves  the  inside  flare  angle  has  lieen  cut  back 
steeper  than  it  had  been. 

The   Court:     On  the   sleeve? 

The  Witness:  The  inside  flare  angle  of  the 
sleeve,  yes. 

The  Court:  In  the  origmal  AC-811,  was  there 
any  angle  to  the  collar  of  the  sleeve? 

The  Witness:  On  the  outside  surface  of  the 
head,  do  you  mean? 

The  Court:     Yes. 

The  Witness:  No,  there  was  no  angle  on  that 
surface. 

The  Court:     Excuse  me  for  interrupting? 

Mr.  Huebner:  That  is  all  right,  your  Honor, 
those  are  pertinent  questions. 

Q.  (By  Mr.  Huebner):  The  AC-811  examples 
which  you  have  before  you.  Exhibits  23  and  24. 
when  were  they  manufactured  ? 
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A.  The  nuts  and  l:)odios  were  taken  out  of  our 
regular  stock.  I  do  not  know  the  exact  date  of 
manufacture.  The  sleeves  were  made  up  several 
months  ago. 

Q.  Do  those  |)articular  specimens  embody  any 
sleeve-head  angle,  that  is  to  say,  an  angle  on  the 
outside  of  the  sleeve'?  A.     No. 

Q.  Tn  other  woi'ds,  the  outside  of  the  sleeve 
head  in  [360]  those  particular  specimens  w^as  truly 
cylindrical   to   start  with,   is   that   right? 

A.  The  drawings  which  they  are  made  from 
show^ed  the  sleeve  head  as  being  cylindrical.  I  did 
not  specifically  check  them  to  see  whether  they  came 
out  perfectly  cylindrical. 

Q.  Anyw^ay,  after  they  are'  tightened  up  that 
way.  as  in  Exhibit — which  one  of  them  is  tight- 
ened up  and  cut  away?  A.     24. 

Q.  Yes,  24,  when  it  is  tightened  up  and  cut  away 
that  way,  you  can't  tell  by  visual  inspection  whether 
there  was  originally  a  sleeve  head  angle  or  not, 
can  you  I  A.     No,  not  very  well. 

Q.  Is  it  true  that  all  AC-811  fittings,  which  have 
been  sui)plied  by  anyone  to  the  government,  would 
have  to  be  made  and  pass  inspection  as  being  made 
under  the  AC-811  govermnent  specifications? 

A.     I  presiune  so.  [361] 

Q.  And  in  that  respect,  if  they  were  made  within 
the  past  few  years,  they  would  correspond  to  the 
physical  specimens  in  your  hand.  Exhibits  23  and 
24,  is  that  right?  A.     No. 

(i.     Well,  then,  will  you  clarify  the  facts? 


vs.  Irvin  W.  Masters,  Inc.,  etc.  391 

(Testimony  of  John  N.  Wolfram.) 

A.  As  I  mentioned  before,  the  811  parts,  as  they 
were  made  in  1935,  did  not  have  a  sleeve  head  angle 
and  that  angle  has  been  incorporated  into  the  spe- 
cifications, and  these  samples,  Exhibits  23  and  24, 
do  not  have  the  sleeve  head  angle. 

Q.  Now,  will  you  pick  out  from  the  exhibits  on 
the  table  examples  of  Masters  and  Collins  assem- 
blies of  i)arts  which  make  up  so-called  fittings,  and 
which  tyi)ify  or  eml)ody  in  your  opinion  the  Parker 
patent  2,212,183. 

The  Court:  May  I  see  those  exhibits  before 
they  are  lost  among  the  pile  there? 

The  Witness:     Yes,  your  Honor. 

Mr.  Freeman:  I  am  wondering  if  1  might  inject 
myself  Just  one  moment.  When  you  are  talking 
about  AC-811,  are  you  talking  about  it  prior  to 
1940  or  subsequent  to  1940? 

Mr.  Huebner:  I  am  not  talking  about  it.  I  am 
leaving  it  up  to  the  witness.  If  you  want  to  clarify 
it,  and  there  is  something  to  be  clarified,  Mr.  Free- 
man, that  is  quite  all  right. 

Q.  Now,  you  have  selected  from  the  exhibits. 
Plaintiff's  [362]  Exhibits  8,  6,  10,  9,  5,  11,  and  7,  is 
that  correct? 

A.     I  didn't  follow  the  exhibit  numbers. 

Q.  I  say  you  have  selected  from  the  exhibits  the 
following,  and  I  identify  them  by  exhibit  number, 
and  asked  you  if  that  was  correct. 

A.  I  didn't  follow  you  as  you  read  the  exhibit 
numbers  but  I  assume  you  read  the  correct  ones. 

Q.  Now,  pick  out  a  cut-away  example  of  a  Mas- 
ters fitting,  or  a  Masters  assembly. 
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A.     (Witness  complying.) 

Q.     AYill  you  identify  it  by  exhibit  nmnber? 

A.     Plaintiff's  Exhibit  No.  8. 

Q.  Now,  will  you  please  state  how  you  are  able 
to  identify  that,  forgetting  about  the  exhibit  tag 
attached;  how^  can  3^ou  identify  that  as  a  Masters 
fitting  or  a  Masters  assembly  of  parts? 

The  Court:  I  understood  it  was  stipulated  the 
other  day  that  it  couldn't  be  told  where  these  fit- 
tings came  from  after  they  were  delivered  and  put 
into  a  bin,  that  it  didn't  make  any  difference,  they 
were  all  made  to  a  certain  standard,  they  were  in- 
terchangeable, and  nobody  could  tell  by  looking  at 
the  fitting  itself  where  it  came  from. 

Mr.  Huebner:  Except  by  the  name  or  trade- 
mark that  might  be  on  the  outside. 

The  Court:  That's  right.  If  there  was  some 
designation,  [363]  then  somebody  could  tell  whether 
it  came  from  Masters  or  Collins  or  Parker,  but  if 
there  was  no  designation  and  .you  i)ut  the  three  of 
them  in  a  bin  together,  an  expert  couldn't  tell  them 
a]iart.     That  was  the  stipulation. 

Ml-.  Huelmer:  I  know  it,  your  Honor,  but  I 
wanted  to  ask  this  witness,  and  I  won't  prolong 
this  particular  line  of  questioning,  Imt  is  there  any 
physical  thing  about  that  fitting  which  enables  him 
to  say  it  is  a  Masters  fitting. 

The  Witness:  Well,  other  than  from  the  fact 
that  I  recognize  this  fitting  as  one  that  had  been 
produced  at  the  deposition  and  properly  tagged  ever 
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since  that  time,  the  liody  has  a  trade-mark  on   it, 

IWM. 

Q.  (By  Mr.  Huebner) :  You  can't  tell  from 
looking  at  it  whether  it  had  a  flare  or,  rather,  an 
angle  on  the  head  of  the  sleeve  to  begin  with  or  not, 
can  you'?  A.     Yes,  I  think  you  can. 

Q.     How? 

A.     The  angle  still  appears  to  ])e  there. 

Q.     Did  you  tighten  that  one  up? 

A.     Yes,  I  did. 

Q.     What  wrench  torque? 

A.  The  normal  wrench  toi-que  for  this  size  and 
material  titting,  which  is  200  inch  pounds. 

Q.  In  that  particular  specimen,  you  say  you 
observe  an  angle.  By  that,  I  presume  you  also  ob- 
serve a  clearance  between  [364]  the  outside  of  the 
sleeve  head  and  the  inside  of  the  nut. 

A.  Yes,  there  is  a  clearance  at  the  lower  end  of 
the  sleeve  that  you  can  see. 

Q.  The  clearance  in  that  ]^articular  specimen 
goes  all  the  way  up  to  the  shoulder  of  the  nut, 
doesn't  it? 

A,  Well,  no.  On  the  one  side,  it  shows  it  clearly 
in  contact;  on  the  other  side,  it  gets  very  close,  and 
it  is  pretty  hard  to  say  it  goes  all  the  way  up. 

The  Court:  AVhile  you  are  looking  up  your  rec- 
ord, I  think  it  is  time  to  take  our  morning  recess. 
The  witness  will  remember  about  preparing  the  di;i- 
gram. 

Mr.  Freeman:     Could  we  have  an  extra  five  min- 
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utes?     T  think  the  witness  has  some  other  things 

he  would  like  to  take  care  of,  too. 

The  Court:  All  right.  We  will  recess  imtil  20 
minutes  after  11:00. 

(Recess.)  [365] 

Q.  (By  Mr.  Huebner) :  Mr.  Wolfram,  were 
3'ou  able  to  complete  the  sketches  which  were  re- 
quested 'I 

A.     Yes,  I  made  a  nimiber  of  sketches. 

Q.  You  have  handed  me  two  sheets  of  paper. 
Will  you  put  your  initials  on  both  of  them,  please? 

A.     (Witness  does  as  requested.) 

Mr.  Freeman:  You  will  provide  us  mth  photo- 
static copies? 

Mr.  Huebner:  I  was  going  to  ask  the  court's 
permission  to  withdraw  them  after  they  were  of- 
fered, so  that  we  may  make  photostatic  copies. 

The  Court:     T  have  no  objection. 

Mr.  Huebner :  I  would  like  to  have  these  marked 
for  identification  as  Defendants'  exhibits. 

The  Clerk:     B  and  C. 

(The  sketches  referred  to  were  marked  De- 
fendants' Exhibits  B  and  C,  for  identification.) 

Mr.  Freeman:  If  you  are  going  to  offer  them, 
you  can  offer  them  now.    We  have  no  objection. 

Mr.  Huebner:  A  was  offered  in  evidence,  I 
think. 
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The  Court:  No;  I  think  it  was  only  for  identifi- 
cation. 

Mr.  Huebner:  I  will  ask  some  questions  first, 
your  Honor,  before  I  oifer  them. 

Q.  (By  Hr.  Huebner)  :  Mr.  Wolfram,  will  you 
take  these  exhibits  B  and  C,  for  identification,  and 
go  through  the  [366]  figures  which  you  have  therein 
made,  mark  them  by  figure  number,  and  describe 
what  each  one  of  those  figures  represents. 

Mr.  Freeman:  Does  your  Honor  have  any  ob- 
jection to  my  standing  alongside  of  the  witness  so 
that  I  may  likewise  see  him? 

The  Court:  We  will  all  look  over  his  shoulder, 
all  except  the  reporters. 

The  Witness:  Would  you  prefer  this  to  be  No. 
6,  or  shall  I  start  again  with  1? 

Mr.  Huebner:  It  doesn't  matter.  Make  them 
in  consecutive  order. 

(Witness  does  as  requested.) 

Q.  (By  Mr.  Huebner) :  Now,  tell  the  court 
what  each  figure  is. 

A.  In  Figure  1  I  have  showed  a  slightly  differ- 
ent shaping  of  the  sleeve  with  a  two-part  angle  or 
a  double  angle  on  the  inside  surface  of  the  sleeve. 
The  sketch  is  so  labeled. 

In  Figure  2  I  showed  the  reversal  of  the  parts 
in  which  the  nut  has  the  external  thread  and  tlu* 
body  has  the  internal  thread. 

Q.     The  same  as  in  Exhibit  A  for  identification  i 

A.     Substantially  the  same,  correct. 

In  Figure  3  I  haA^e  indicated  that  the  fiare  angle 
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on  the  [367]  l)ody,  and  consequently  on  the  tube 

itself,  may  be  varied. 

In  Figure  4  I  have  indicated  that  the  transverse 
shoulder  on  the  sleeve  and  on  the  nut  may  be  at  a 
slight  angle  instead  of  straight  across  as  shown  in 
the  patent. 

In  Figure  5  I  have  indicated  that  the  body  may 
have  a  small  step  or  shoulder  between  the  bevel 
and  the  thread  of  the  body. 

In  Figure  6  I  have  indicated  that  the  body  may 
be  formed  wdth  two  angles  instead  of  a  single  angle. 

Q.  Now,  in  these  Figures  1  to  6,  both  inclusive, 
are  the  parts  intended  to  be  illustrated  in  finger 
tight  condition  or  in  normally  wrench  tightened 
condition  ? 

A.     Finger   tight   position. 

Q.  All  right.  Now^,  Figure  1,  then,  when  parts 
there  are  wrench  tightened  to  the  proper  torque, 
indicate  to  the  court  what  the  approximate  posi- 
tion of  the  parts  mil  be. 

Mr.  Freeman:    Do  you  mean  by  dotted  line"? 

Mr.  Huebner:  By  red  pencil,  if  you  have  one. 
If  not,  we  will  get  one. 

The  Court:     I  have  a  red  pencil. 

The  Witness:     Thank  you,  your  Honor. 

(Witness  does  as  requested.)   [368] 

Q.  (l>y  Mr.  Huebner) :  Now,  for  the  record, 
you  have  drawn  in  red  pencil  a  modification 
whereby  the  head  of  the  sleeve  is  shown  to  be  in 
more  intimate  contact  with  the  outside  of  the  tube 
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Hare,  is  that  right?  A.     That  is  correct. 

Q.  And,  also,  the  head  of  the  sleeve  has  ad- 
vanced somewhat  downwardly  longitudinally  of  the 
tlare.  A.     That  is  correct. 

Q.  And,  also,  you  have  shown  the  sleeve  head 
exj)anded  radially  slightly,  is  that  right? 

A.     That  is  correct. 

Q.  You  haven't  shown  any  difference  in  the  rela- 
tiA'e  position  oi  what  I  will  call  the  corner  of  the 
sleeve  head  to  the  inside  of  the  nut ;  is  that  correct  ? 
In  other  words,  there  has  l^een  no  change  in  the 
relationship  l)etween  the  outside  of  the  sleeve  head 
and  the  inside  of  the  nut  in  the  region  of  the  cor- 
ner of  the  shoulder,  is  that  right? 

A.  No.  I  didn't  draw  the  pencil  line  up  quite 
that  far,  but  I  shall.  That  is  a  very  close  corner 
up  there  and  I  will  just  continue  the  line  up  as  best 
I  can. 

Q.  Is  it  your  intention  to  illustrate  the  outside 
of  the — the  radially  outside  surface  of  the  sleeve 
head  and  the  inside  adjacerit  surface  of  the  nut 
as  touching  in  this  region  of  the  shoulder? 

A.  Yes.  There  A\dll  he  a  limited  amount  of  ex- 
pansion [369]  right  at  the  corner  of  the  sleeve  head 
shoulder  and  touching  will  occur  some  |)lace  in  that 
corner. 

Mr.  Freeman :     Could  he  mark  that  corner  ? 

Q.  (By  Mr.  Huebner) :  Will  you  mark  the  cov- 
ner  with  the  letter  C,  meaning  cornei',  and  draw  a 
lead  line  to  it?  A.     (Witness  complying.) 

Q.     You  have  written  the  word  '' Corner''  in  red 
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pencil  and  drawn  a  lead  line  to  tlio  comer,  light  I 

A.     That  is  correct. 

Q.  Is  it  your  interpretation  of  the  patent  that 
Fig-.  1  would  still  be  illustrative  of  the  patent  struc- 
ture if  there  were  a  clearance  l^etween  the  inside 
of  the  nut  and  the  outside  of  the  sleeve  at  the  region 
of  the  corner,  but  extending  outwardly  from  it? 

A.  Well,  I  have  illustrated  these  parts  so  shaped 
that  when  the  sleeve  head  expands,  it  would  con- 
tact in  the  region  of  the  corner. 

Q.  In  your  illustrations  here,  then,  Figs.  1  to  6, 
both  inclusive,  it  will  always  contact  on  the  radial 
surface  in  the  region  of  the  corner,  is  that  what 
you  mean? 

A.  Yes.  It  may  contact  on  this  radius  of  the 
nut.  The  nut  is  often  formed  with  a  small  radius 
at  that  point,  but  it  will  have  contact  somewhere 
in  this  region. 

Q.  AVhile  we  are  talking  about  the  nut,  assmiie 
Fig.  1,  as  you  have  illustrated  it,  but  assume  an 
actual  clearance  [370]  between  the  outside  of  the 
sleeve  head  and  the  inside  of  the  nut  on  the  entire 
outside  surface  up  to  the  corner.  Would  that  be 
within  the  teaching  of  the  patent? 

A.  On  the  outside  of  the  sleeve  head  and  the 
inside  wall  of  the  nut  up  to  the  corner? 

Q.  Yes.  ]f  there  was  a  clearance  all  the  way 
\i\)  there,  would  that  be  within  the  teaching  of  the 
patent  ? 

A.     No.     If  the  clearance  goes  up  to  the  corner, 


vs.  Irvin  W.  Masters,  Inc.,  etc.  399 

(Testimony  of  Jolm  N.  Wolfram.) 

})iit  then  disappears  in  the  corner,  that  is  within 

the  teaching  of  the  patent. 

Q.  But  it  would  be  outside  the  scope  of  the 
patent,  then,  in  your  opinion,  if  the  clearance  went 
all  the  way  up  to  the  corner,  is  that  rights 

A.  No.  I  believe  what  I  said  was  that  if  the 
clearance  goes  all  the  way  \ii),  but  then  disapjiears 
at  the  corner,  then  it  would  be  within  tlie  patent. 

Q.  In  other  words,  there  is  no  clearance  from 
the  corner  dow^n? 

A.     From  the  corner  do\vn,  that  is  correct. 

Q.  And  if  there  is  no  clearance  from  the  (cor- 
ner down,  that  still  would  be  within  the  teaching  of 
the  patent?  That  is  what  I  want  to  get  clear  one 
way  or  the  other.  I  will  say  it  again.  I  will  clar- 
ify it. 

If  there  is  a  clearance  all  the  way  from  the  cor- 
ner in  Fig.  1  dowm  to  the  end  of  the  sleeve  head, 
W'ould  it  be  within  [371]  the  teaching  of  the  i)atent  ? 

A.  It  would  be  within  the  teaching  of  the  patent 
when  you  are  speaking  of  the  portion  of  the  sleeve 
head  below^  the  corner,  and  there  is  contact  at  the 
corner. 

Q.  Let's  assume  then,  as  you  say,  contact  at  the 
corner,  but  no  contact  at  all  below  the  comer;  in 
other  words,  there  is,  let  us  say,  a  point  contact  so 
far  as  the  outer  wall  is  concerned 

A.  AVell,  I  think  if  there  is  a  small  amount  of 
side  w^all  contact  in  the  region  of  the  corner  here 
on  the  side  wall  and  extending  down  from  the  cor- 
ner a  short  distance,  and  then  was  spaced  away 
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from  the — or  there   was  a   clearance   between   the 
two  from  there  on  down,  that  would  be  within  the 
teaching  of  the  patent. 

Q.  All  right.  Take  your  language,  the  region 
of  the  corner.  Will  you  draw  a  circle  in  red  illus- 
trating what  you  mean  by  the  region  of  the  corner? 

A.     (Witness  complying.) 

Q.  Will  you  mark  that  region  of  the  comer, 
i:)lease?  A.     (Witness  complying.) 

Q.  Now,  I  call  your  attention  to  the  fact  tliat 
you  have  drawn  this  circle  so  that  it  includes  about 
25  per  cent  of  the  length  of  the  outer  wall  of  the 
sleeve  head.     That  was  what  you  intended? 

A.  I  did  not  mean  to  chop  it  off  at  a  specific 
per  [372]  cent,  ])ut  it  is  generally  in  that  "\dcinity 
•which  3'OU  would  call  the  region  of  the  corner. 

Q.  All  right.  Then  it  is  your  understanding 
that  the  ]:>atent  requires  that  there  be  contact  1)e- 
tween  the  outer  wall  of  the  slecA-e  head  and  the 
inner  wall  of  the  nut  throughout  that  area  whicJi 
you  have  drawn,  indicated  by  a  circle  and  called 
region  of  the  corner,  is  that  right? 

A.  No,  not  at  all.  As  long  as  you  have  contact 
at  some  point  within  the  region  of  the  corner,  not 
throughout  the  region  of  the  corner.  [373] 

Q.  Well,  where  is  the  contact  absolutely  neces- 
sary in  order  to  follow  the  jjatent  ? 

A.  Well,  I  think  from  the  terms  that  we  have 
used  here,  the  contact  is  necessary  at  some  point 
within  the  region  of  the  comer. 

Q.     Well,  sux^pose  yon  had  no  contact  between. 
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let  us  call  them  the  horizontal  surfaces,  which 
means  the  shoulder  surface,  the  horizontal  shoulder 
surface  of  the  sleeve,  and  the  corresponding- 
shoulder  of  the  nut,  if  you  have  no  contact  there  it 
Avouldn't  woi'k,  would  it? 

A.     No,  not  in  this  form. 

Q.  Well,  you  have  to  have  that  contact  in  order 
to  push  the  sleeve  head  on,  don't  you'f 

A.     That's  correct. 

Q.     So  that  is  necessary,  isn't  it? 

A.     Yes. 

Q.  Now,  is  it  necessary  under  the  teaching  of 
the  patent  that  there  be  a  contact  on  the  radial, 
that  is,  the  external  radial  circumferential  surface 
of  the  sleeve  head  with  the  inside  of  the  nut? 

A.  Yes,  I  think  there  should  be  a  point  of  radial 
contact  within  that  region. 

Q.  Again  in  order  to  comply  with  the  patent  it 
is  your  feeling,  then,  that  that  point  of  radial  con- 
tact should  really  extend  from  the  corner  down  to 
about  where  your  circle  draws  [374]  a  line  across? 

A.  No,  it  need  not  necessarily  extend  that  far, 
just  as  long  as  there  is  some  point  within  that  re- 
gion that  is  in  contact. 

Q.  That  is  some  point  within  the  region  on  the 
circumferential  surface,  that  is  your  point,  is  it? 

A.     Yes,  that  is  a  fair  statement. 

Q.  In  none  of  these  sketches  have  you  shown  as 
a  possible  modification  a  relief  in  the  nut  instead 
of  taper  on  the  sleeve.  Do  you  mean  the  court  to 
infer  that  if  the  nut  were  relieved  instead  of  tapei*- 
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from  the — or  there   was  a   clearance   between   the 
two  from  there  on  down,  that  would  be  within  the 
teaching  of  the  patent. 

Q.  All  right.  Take  your  language,  the  region 
of  the  corner.  Will  you  draw  a  circle  in  red  illus- 
trating what  you  mean  hy  the  region  of  the  corner  ? 

A.     (Witness  complying.) 

Q.  Will  you  mark  that  region  of  the  corner, 
please?  A.     (Witness  complying.) 

Q.  Now,  I  call  your  attention  to  the  fact  that 
you  have  drawn  this  circle  so  that  it  includes  about 
25  per  cent  of  the  length  of  the  outer  wall  of  the 
sleeve  head.     That  was  what  you  intended? 

A.  I  did  not  mean  to  chop  it  off  at  a  specific 
per  [372]  cent,  hvd  it  is  generally  in  that  vicinity 
which  you  would  call  the  region  of  the  corner. 

Q.  All  right.  Then  it  is  your  understanding 
that  the  patent  requires  that  there  be  contact  lie- 
tween  the  outer  wall  of  the  sleeve  head  and  the 
inner  wall  of  the  nut  throughout  that  area  whicli 
you  have  drawn,  indicated  by  a  circle  and  called 
region  of  the  corner,  is  that  right? 

A.  No,  not  at  all.  As  long  as  you  have  contact 
at  some  point  within  the  region  of  the  corner,  not 
throughout  the  region  of  the  corner.  [373] 

Q.  Well,  where  is  the  contact  absolutely  neces- 
sary in  order  to  follow  the  patent  ? 

A.  Well,  I  think  from  the  terms  that  we  have 
used  here,  the  contact  is  necessary  at  some  point 
within  the  region  of  the  corner. 

Q.     Well,  suppose  yon  had  no  contact  between. 
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let  us  call  them  the  horizontal  surfaces,  which 
means  the  shoulder  surface,  the  horizontal  shoulder 
surface  of  the  sleeve,  and  the  corresponding 
shoulder  of  the  nut,  if  you  have  no  contact  there  it 
wouldn't  wo]'k,  would  it? 

A.     No,  not  in  this  form. 

Q.  AVell,  you  have  to  have  that  contact  in  order 
to  push  the  sleeve  head  on,  don't  you"? 

A.     That's  correct. 

Q.     So  that  is  necessary,  isn't  it? 

A.     Yes. 

Q.  Now,  is  it  necessary  under  the  teaching  of 
the  patent  that  there  be  a  contact  on  the  radial, 
that  is,  the  external  radial  circumferential  surface 
of  the  sleeve  head  with  the  inside  of  the  nut? 

A.  Yes,  1  think  there  should  be  a  point  of  radial 
contact  within  that  region. 

Q.  Again  in  order  to  comply  with  the  patent  it 
is  your  feeling,  then,  that  that  point  of  radial  con- 
tact should  really  extend  from  the  corner  down  to 
al)Out  where  your  circle  draws  [374]  a  line  across? 

A.  No,  it  need  not  necessarily  extend  that  far, 
just  as  long  as  there  is  some  point  within  that  re- 
gion that  is  in  contact. 

Q.  That  is  some  point  within  the  region  on  the 
circumferential  surface,  that  is  your  point,  is  it? 

A.     Yes,  that  is  a  fair  statement. 

Q.  In  none  of  these  sketches  have  you  shown  as 
a  possible  modification  a  relief  in  the  nut  instead 
of  taper  on  the  sleeve.  Do  you  mean  the  court  to 
infer  that  if  the  nut  were  relieved  instead  of  taper- 
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ing  the  sleeve  it  would  be  outside  the  scope  of  the 

patent?  A.     No,  I  don't  mean  to  infer  that. 

Q.  That  would  be  another  illustration  of  the 
exjjression  "so  shaped,"  wouldn't  it? 

A.  I  think  if  you  took  the  specific  structure  that 
you  had  in  mind,  that  you  could  read  the  claim 
upon  it. 

Q.  Will  you  very  quickly  draw  one  figure  and 
number  it  7  and  illustrate  a  substitute  form  wherein 
the  relief  necessary  is  in  the  nut  I'ather  than  on  the 
sleeve  head? 

Does  it  make  you  nervous  if  we  watch  you  draw  ? 

A.     No,  sir,  not  at  all. 

Q.     All  right. 

(Witness  sketching  on  paper.) 

Q.     Would  you  label  it  Figure  7,  please?  [375] 

Now,  you  have  added  Figure  7,  Mr.  Wolfram,  to 
Exhibit  C,  for  identification? 

A.     That  is  correct. 

Q.  In  Figure  7  you  have  illustrated  the  head  of 
the  sleeve  as  being  truly  cylindrical  on  the  outside, 
haven't  you?  A.     Yes. 

Q.  And  you  have  shown  the  relief  desired  by 
making  a  conical  recess,  or,  let  us  say,  a  tapered  re- 
cess, on  the  interior  wall  of  the  nut  ? 

A.     That  is  correct. 

Q.  And  in  your  opinion  that  modification  would 
follow  the  teaching  of  the  patent  and  be  within  the 
spirit  of  it? 

A.  Not  reading  the  claims  very  carefully  right 
now.  I  think  that  would. 
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Q.  One  other  j^ossible  modification  1  would  like 
to  ask  about.  Supi)osing  instead  of  making  the  in- 
side of  the  nut  tapered  like  that  you  were  to  draw  a 
straight  interior  with  a  little  shoulder  on  the  inside 
of  the  nut,  that  would  also  be  a  possible  modifica- 
tion, wouldn't  it?  A.     I  think  it  would. 

Q.  Just  illustrate  that  to  show  that  form,  will 
you,  and  mark  it  Figure  8 "? 

A.  I  might  say  that  I  neglected  to  put  the  tube 
in  Figure  7.  [376] 

Q.  Now,  will  you  label  that  Figure  8,  please,  and 
hold  it  up  for  the  court  to  see? 

(Witness  does  as  requested.) 

Q,  You  have  drawn  Figure  8  on  Exhibit  C,  for 
identification'?  A.     That  is  correct. 

Q.  And  that  Figure  8  illustrates  another  modifi- 
cation such  as  you  conceive  to  be  within  the  scope 
of  the  patent  in  suit  ? 

A.  Yes.  I  haven't  thought  of  that  before,  but  I 
think  that  the  claim  would  probabl}^  read  on  that. 

Q.  Now,  supposing  we  go  one  step  further  and 
we  don't  use  any  external  angle  on  the  sleeve  head, 
nor  any  angle  or  particular  recess  on  the  inside  of 
the  nut,  but  we  provided  a  clearance  between  the 
outside  of  the  sleeve  head  and  the  inside  of  the  nut, 
which  is  represented  by  parallel  walls,  would  that 
be  within  the  teaching  of  the  patent?  So  that  you 
can  think  about  that  more  clearly,  perhaps  it  would 
be  wise  if  you  made  a  sketch  illustrating  that  con- 
ception and  we  can  talk  from  the  sketch. 
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Mv.  Freeman:  Why  don't  you  give  him  a  draw- 
ing of  that  and  we  will  save  time  ? 

Q.  (By  Mr.  Huebner) :  I  will  show  him  a 
rough  sketch  that  I  made  so  he  can  readily  see  what 
I  am  talking  about.  In  other  words,  you  have  the 
outside  of  the  sleeve  head  and  [377]  the  inside  of 
the  nut  both  truly  cylindrical  and  parallel,  but 
spaced  far  enough  apart  to  give  you  the  desired 
clearance. 

A.  No,  I  don't  think  that  would  come  within  the 
scope  of  the  patent  as  you  have  it  drawn. 

Q.  Or  as  I  have  described  it,  because  that  is 
what  is  in  the  record  ?  A.     Yes. 

Q.  I  believe  you  said,  or  somebody  said  during 
the  course  of  these  proceedings  that  hoop  tension 
was  an  important  functional  result  wdien  the  ])arts 
are  put  together ;  do  you  recall  that  ?  A.     Yes. 

Q.  Now,  hoop  tension  is  your  expression,  or  per- 
haps industry's  expression,  for  the  tension  that  is 
exerted  by  the  metal  employed  in  the  sleeve  that 
goes  in  the  fitting,  the  tendency  of  the  metal  to  re- 
turn to  its  original  cold  form,  is  that  right  ? 

A.     The  latter  part  of  your  statement  is  correct. 

Q.     And  all  metal  has  some  elasticity,  doesn't  it? 

A.     Yes.  [378] 

Q.  Now,  referring  to  Exhibit  24,  which  is  a  cut- 
away of  a  Parker  811  fitting,  when  those  parts  are 
tightened  up  wrench  tight,  as  illustrated  in  that 
cut-away,  there  will  be  hoop  tension  present,  will 
there  not? 

A.     There   will   be   tension   in  the   head   of   the 
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sleeve,  but  it  won't  be  the  same  as  in  the  Parker 

l)atent. 

Q.     Will  you  explain  that  difference  to  the  court? 

A.  Well,  in  the  Parker  patent,  when  the  lower 
end  of  the  sleeve  head  expands  and  does  not  go  into 
contact  with  the  wall  of  the  nut,  there  is  a  sort  of  a 
free  end  there,  you  might  say,  whereas  in  this  case 
the  head  of  the  sleeve  is  expanded,  but  it  is  wedged 
out  against  the  wall  of  the  nut. 

Q.  In  other  words,  in  the  exhibit  in  your  hand, 
in  addition  to  hoop  tension,  there  is  also  a  pressure 
concentrating  on  the  axis  imposed  by  the  nut,  isn't 
there"?  A.     That  is  correct. 

Q.  So  that  we  have  two  forces  in  that  one.  We 
have  hoop  tension,  plus  concentration  in  force  of 
the  nut,  that  is  right,  isn't  it? 

A.     That's  right. 

Q.  In  the  Parker  patent,  the  theory  is  to  utilize 
only  hoop  tension  and  not  utilize  concentration 
])ressure  by  the  nut? 

A.  The  hoop  tension  at  the  lower  end  of  the 
sleeve,  that  is  correct.  [379] 

Mr.  Huebner:  I  would  like  to  have  marked  for 
identification  a  sheet  of  paper  on  which  there  is  the 
legend,  ''Fig.  86." 

The  Clerk :     Exhibit  D  for  identification. 

(The  document  referred  to  was  marked  De- 
fendants' Exhibit  D  for  identification.) 

Mr.  Freeman:  If  you  are  going  to  ask  this  wit- 
ness to  identify  and  describe  one  of  your  prior  art 
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publications,  then  I  am  going  to  object  to  it  on  the 
basis  that  it  is  improper  cross-examination.  If  you 
are  using  it  to  test  this  man's  ability  to  testify 
here,  then  I  have  no  objection.  I  want  you  to  limit 
your  questioning  of  this  witness  to  the  latter  phase, 
that  is,  testing  his  ability. 

Mr.  Huebner:     I  haven't  asked  any  question  yet. 

Mr.  Freeman:  I  happen  to  know  the  photostat 
that  you  have  there,  and  I  am  just  making  that 
suggestion. 

The  Court :  Of  course,  I  don 't  have  the  prior  ex- 
perience and  the  prior  knowledge  of  counsel,  so  I 
have  no  idea  what  is  going  to  be  introduced.  Of 
course,  there  is  no  question  before  the  court,  there  is 
no  objection  before  the  court,  and  there  is  nothing 
before  the  court  at  this  time  in  regard  to  this  ex- 
hibit. 

Mr.  Freeman:  Except  my  admonishment  to 
counsel. 

The  ( U)urt :  Which  counsel  may  or  may  not  pay 
heed  to. 

Q.  (By  Mr.  Huebner)  :  Mr.  Wolfram,  I  show 
you  Exhibit  [380]  D  for  identification,  which  is  a 
photostat  of  something  under  which  is  the  figure 
86.  The  photostat  has  been  colored  so  that  ap- 
parently certain  parts  appear  in  different  colors. 
Will  you  look  at  that?  Now,  as  a  draftsman  and 
one  experienced  in  this  field,  does  that  mean  any- 
thing to  you? 

A.  Yes.  This  is  a  quarter  section  of  a  three- 
piece  fitting. 
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Q.  Will  you  identify  the  parts  and  with  red 
pencil  write  your  identification  on  that  sheet'? 

A.     You  wish  to  have  the  names  of  the  parts'? 

Q.     The  names  of  the  parts. 

The  Court:  Maybe  he'd  better  have  a  black 
pencil. 

Q.     (By  Mr.  Huebner)  :     Try  this  ball  point  pen. 

A.     I  will  use  this  one. 

Q.  In  green  ink,  which  finally  wrote  on  the  sur- 
face, you  have  written  the  word  "nut"  and  drawn 
a  line  to  the  blue  part. 

A.     That  is  correct. 

Q.     Element  C,  is  that  right? 

A.     That  is  correct. 

Q.  And  you  have  written  the  word  "body"  and 
taken  the  lead  line  over  to  the  green  part,  which  is 
Element  A,  and  you  have  called  that  the  body? 

A.     That  is  correct. 

Q.  Now  you  have  written  the  word  "sleeve"  and 
drawn  a  [381]  lead  line  to  the  part  marked  in  red- 
dish-orange color,  which  is  D  on  the  sketch. 

A.     That  is  correct. 

Q.  And  you  have  written  the  word  "pipe"  and 
drawn  a  lead  line  to  the  part  shaded  in  yellow, 
marked  B,  is  that  right?  A.     That  is  correct. 

Q.  Why  did  you  use  the  word  "pipe"  instead 
of  "tube"  at  that  point? 

A.  Well,  I  kind  of  recognize  this  figure  and  I 
happen  to  know  that  it  is  for  lead  pipe. 

Q.  Let's  confine  it  to  the  drawing  now.  Can  you 
tell  from  the  drawing  itself  whether  it  is  lead  pipe 
or  steel  pipe  or  any  other  kind  of  metal  ? 
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A.  No,  but  I  suspect  it  would  be  a  soft  metal 
because  of  the  thickness  of  the  pipe. 

Q.  You  consider  this  illustration  to  show  an 
undue  thickness  of  pipe"? 

A.  Yes,  I  think  it  is  thicker  than  you  ordinarily 
use  with  flared  fittings. 

Q.  Now,  are  these  parts  in  Exhibit  D  for  identi- 
fication assembled  f  A.     Yes,  they  are. 

Q.  Do  you  find  that  this  sleeve  has  a  clearance 
on  the  outside  between  it  and  the  nut?  [382] 

A.  Yes,  there  is  clearance  betw^een  the  sleeve 
head  and  the  nut  extending  along  the  entire  length 
of  the  sleeve. 

Q.  Have  you  any  means,  by  inspecting  that 
drawing,  and  without  reference  to  any  printed  data, 
of  determining  what  size  fitting,  if  any,  this  might 
be  limited  to? 

A.     Do  you  refer  to  the  diameter  of  the  pipe? 

Q.  Well,  the  fitting  itself.  Is  there  anything 
about  that  picture,  D  for  identification,  that  in  your 
mind  confines  it  to  a  size  2  or  a  size  32,  or  any  other 
size  ?  A.     No,  not  directly. 

Q.  The  same  parts,  then,  as  illustrated  there 
could  be  employed  in  a  small  fitting  oi-  a  large  fit- 
ting? A.     I  presume  so.  [383] 

Q.  In  the  normal  tightening  of  a  fitting,  such  as 
illustrated  in  Exhibit  D,  there  would  be  hoop  ten- 
sion present,  would  there  not,  after  the  device  was 
wrench  tight  ? 


vs.  Irvin  W.  Masters,  Inc.,  etc.  409 

(Testimony  of  John  N.  Wolfram.) 

A.  Well,  that  would  dej)end  upon  whether  or 
not  the  sleeve  head  exi^anded. 

Q.  Well,  suppose  the  sleeve  head  expanded,  that 
is,  the  part  in  reddish-orange  here,  isn't  it,  suppose 
it  did  expand  *? 

A.  The  head  part  is  the  part  that  is  enlarged 
and  is  against  the  flare  of  the  tube. 

Q.  Well,  now,  there  would  still  be  hoop  tension, 
even  if  the  head  came  out  and  touched  against  the 
inside  of  the  nut,  wouldn't  there? 

A.  Yes,  there  would,  if  the  sleeve  head  expanded 
there  would  be  liooi)  tension. 

Q.  And  there  would  also  be  present  a  clearance, 
would  there  not,  in  the  normal  use  of  a  fitting  such 
as  illustrated  in  Exhibit  D,  even  after  tightening 
so  that  the  outside  of  the  sleeve  head  would  not  ac- 
tually contact  the  inside  of  the  nut? 

A.  Well,  that  would  depend  on  the  specific  pro- 
portions of  the  fitting  vvhich  you  drew  up. 

Q.  Well,  with  your  knowledge  of  the  proportions 
that  are  ordinarily  used  in  fittings  of  this  type, 
doesn't  that  space  that  is  shown  here  in  the  drawing 
between  the  outside  [384]  of  the  sleeve  head  and 
the  inside  of  the  nut,  indicate  that  there  w^ould  al- 
ways be  a  clearance  even  after  tightening? 

A.  Well,  I  am  not  sure  that  there  would,  even 
though  it  looks  like  a  large  clearance.  If  you  made 
the  parts  out  of  soft  materials,  you  could  expand 
the  sleeve  considerably. 

Q.  You  will  notice  that  the  space  illustrated  is 
almost  half  as  great  in  cross-sectional  distance  as 
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the  shouldei*  between  the  imt  and  the  sleeve-head, 

is  that  correct? 

A.     It  appears  to  be  about  a  third  to  one-half. 

Q.  Isn't  a  third  to  one-half  open  space  like  that, 
a  third  to  one-half  as  much  as  the  contacting  area 
between  sleeve  head  and  nut,  sufficient,  in  the  physi- 
cal fittings  that  are  before  us  here,  to  always  pro- 
vide a  clearance  after  tightening? 

A.  I  don't  think  you  can  make  a  categorical 
statement  that  way,  because  the  relation  of  the 
sleeve  head  to  the  nut  and  the  amount  the  sleeve 
head  expands  doesn't  depend  upon  what  the 
shoulder  contact  is  between  the  nut  and  the  sleeve. 

Q.  Isn't  it  apparent  to  you  from  inspection  of 
the  drawing  itself,  and  not  from  anything  that  has 
been  said,  that  the  draftsman  or  conceiver  of  this 
particular  thing  illustrated  in  Exhibit  D,  intended 
to  enlarge  the  interior  of  the  nut  so  there  would  be 
a  clearance?  [385] 

A.  There  is  a  clearance  for  that  position  of  the 
fittings,  yes. 

Q.  And  the  clearance  that  is  shown  there  re- 
quires a  special  machining  operation,  doesn't  it? 

A.     Yes,  it  is  an  undercut. 

Q.  That  is  what  I  wanted  to  bring  out.  And 
will  you  mark  the  word  "Undercut"  and  draw  a 
lead  line  to  it  and  show  it  to  the  court? 

(Witness  does  as  requested.) 

Q.  80  that  we  can  explain  it  a  little  further,  I 
call  your  attention  to  the  threads.  In  the  ordinary 
job  the  interior  of  the  nut  would  have  had  a  di- 
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ametei-  which  was  a  contimiation  of  the  peak  of  the, 

threads,  wouldn't  it? 

A.  Of  the  root  diameter  of  the  thread,  small 
diameter. 

Q.  And  therefore  there  would  have  been  a  small 
diameter  running  right  up  and  down  as  I  am  indi- 
cating with  the  pencil  f  A.     That  is  correct. 

Q.  So  that  what  you  call  the  undercut  was  an 
additional  machining  operation  to  provide  a  larger 
interna]   diameter,  and,  consequently,  a  clearance? 

A.     That  is  correct. 

The  Court:  Well,  I  notice  it  is  12:00  o'clock.  I 
don't  anticipate  that  you  are  going  to  finish  this  wit- 
ness in  the  next  few  minutes. 

Mr.  Huebner:     T  doubt  it,  your  Honor.  [386] 

The  Court:  So  I  think  we  will  take  our  noon 
recess  at  this  time.  We  will  recess  until  2:00  o'clock 
this  afternoon. 

(Whereupon,  at  12:00  o'clock  noon,  a  recess 
was  taken  until  2:00  o'clock  p.m.  of  the  same 
day.)  [387] 

Los  Angeles,  California,  June  20,  1950, 
2:00  o'clock,  P.M. 

JOHN  N.  WOLFRAM 

the  witness  on  the  stand  at  the  time  of  recess,  hav- 
ing been  heretobefore  duly  sworn,  resumed  the  stand 
and  testified  further  as  follows : 
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Cross-Examination 
(Continued) 

By  Mr.  Huebner: 

Q.  Mr.  Wolfram,  referring  to  the  modification  of 
the  patent  in  suit,  which  you  suggested  in  Exhibits 
B  and  C  for  identification,  is  it  possible  that  there 
might  be  one  other?  For  example,  where  the  head 
of  the  sleeve  is  concave  so  that  there  would  be 
sufficient  clearance  between  the  head  of  the  sleeve 
and  the  interior  of  the  nut  ? 

A.     Not  the  way  you  have  it  sketched  there. 

Q.  Well,  wdll  you  make  a  sketch  of  what  might 
be  interpreted  as  coming  within  the  scope  of  the 
patent,  having  that  possible  modification  in  mind"? 

A.     That  is  a  conical  surface  on  the  sleeve  head? 

Q.     A  cut-out  section  on  the  sleeve  head. 

A.     All  right.  (Witness  complying.) 

Q.  Will  you  initial  that  sheet,  please,  and  mark 
the  sketch  figure  9? 

A.     (Witness  complying.) 

Mr.  Huebner :  I  will  ask  that  this  be  marked  for 
identification  [388]  Defendants'  Exhibit  E  for  iden- 
tification. 

The  Clerk :     E  for  identification. 

(The  document  referred  to  was  marked  De- 
fendants' Exhibit  E  for  identification.) 

Q.  (By  Mr.  Huebner) :  Will  you  point  out  to 
the  court  on  E  for  identification  the  feature  which 
vou  have  there  ilhistrated  ? 
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A.  I  have  formed  in  the  side  wall  of  the  sleeve 
head  a  small  concave  portion,  which  I  believe  is 
what  Mr.  Huebner  wished  me  to  do. 

Q.  I  wanted  you  to  do  tliat,  and  now  I  will  ask 
yon  if  in  your  opinion  the  modification  which  you 
have  exhibited  to  the  court,  E  for  identification,  is 
within  the  spirit  of  the  teaching-  of  the  patent  in 
suif?  A,     I  think  it  is. 

Q.  Does  it  make  any  difference  just  how  deep 
this  concavity  is  in  the  face  of  the  slec^ve  head? 

A.     Yes.  I  would  say  it  makes  quite  a  difference. 

Q.  How  deep  could  it  be  proportioned  to  the 
cross-sectional  thickness  of  the  sleeve^  head? 

A.  Well,  it  would  have  to  be  quite  shallow  in 
order  to  retain  what  we  might  call  a  solid  sleeve 
head.  It  would  have  to  be  quite  shallow. 

Q.  So  the  one  that  is  shown  here,  you  would 
consider  that  to  be  a  solid  sleeve  head?  [389] 

A.  The  way  I  have  it  shown  there,  it  would 
probably  be  considered  a  solid  sleeve  head. 

Q.  Now,  if  the  part  that  you  called  "pipe"  in 
Exhibit  D  for  identification  were  of  a  relatively  soft 
metal  and  the  nut  were  tightened  down  on  the 
sleeve,  there  would  be  probably  some  expansion  of 
the  sleeve,  would  there  not  ? 

A.     I  doubt  it  very  much. 

Q.     Well,  it  is  a  relative  matter? 

A.    I  don't  think  there  would  be. 

Q.  But  even  if  you  had  a  soft  metal  tube  and  a 
little  harder  sleeve,  there  would  still  be  some  ex- 
pansion of  the  sleeve  head,  wouldn't  there? 
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A.  I  don't  think  that  you  would  get  expansion 
with  tliat  figure  there.  In  fact,  T  don't  think  tliat 
the  entire  drawing — I  think  it  is  quite  obvious  that 
no  sleeve  head  expansion  is  anticipated. 

Q.  I  see.  Well,  then,  if  there  is  no  sleeve  head 
expansion  in  Exhibit  D  for  identification,  when  the 
nut  is  tightened  up,  there  would  always  remain 
clearance  between  the  outside  of  the  sleeve  head 
and   the  inside   of  the  nut,  would  there  not? 

A.  If  there  is  no  expansion  of  the  sleeve  head, 
theu  you  would  retain  whatever  clearance  you 
started  with. 

Q.  Incidentally,  do  you  consider  the  illustration 
in  Exhibit  D  for  identification  to  be  within  the 
spirit  of  the  [390]  teaching  of  the  patent  in  suit? 

A.     No,  not  at  all. 

Q.     Would  you  tell  the  coui't  why  not '? 

A.  Well,  i]i  the  fii'st  place,  it  is  quite  obvious 
that  ill  this  patent  it  is  not  anticipated  that  there 
will  be  any  expansion  of  the  sleeve  head.  One  rea- 
son I  say  this  is  the  fact  that  the  sleeve  head  di- 
ameter here  is  very  close  to  the  root  diameter  of  the 
tln-ead,  aud  if  there  is  any  sleeve  head  expansion, 
you  would  never  get  the  sleeve  out  of  the  nut,  and 
it  would  complicate  disassembly  and  give  you  a 
number  of  disadvanatages. 

Q.  That  is  about  the  only  difference,  then,  that 
you  see  between  this  illustration,  D  for  identifica- 
tion, and  the  patent? 

A.  Oh,  no.  This  patent  or  this  illustration,  not 
only  does  it  not  provide  for  sleeve  head  expansion, 
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I  mean  it  doesn't  anticipate  sleeve  head  expansion, 
but  even  if  you  should  get  expansion  in  the  sleeve 
liead,  there  is  no  thought  here  of  getting  free  ex- 
Ijansion  with  hoop  tension  at  one  end  of  the  sleeve, 
and  of  limiting  your  sleeve  head  ex])ansion  at  the 
other  end  of  the  sleeve.  [391] 

Q.  At  what  end  of  the  sleeve  do  you  want  to 
limit  sleeve  head  expansion  under  the  teaching  of 
the  patent? 

A.  Well,  at  the  region  of  contact  between  the 
nut  shoulder  and  the  sleeve  shoulder. 

Q.  Do  you  have  to  limit  expansion  by  confining 
the  parts  together  ?  I  thought  that  is  the  zone  where 
you  said  there  was  the  least  expansion  anyway,  or 
let 's  say  the  intermediate  zone,  at  least. 

A.  That  is  the  region  where  we  said  there  would 
be  a  limited  amount  of  expansion,  yes,  the  inter- 
mediate zone. 

Q.  And  then  you  think  that  this  doesn't  follow 
the  teaching  of  the  patent  because  there  isn't  shown 
to  be  a  contact  between  the  external  circumference 
on  the  sleeve  head  and  the  inside  space  of  the  nut? 

A.  Well,  there  is  no  provision  here  for  limiting 
the  expansion  at  the  upper  end  of  the  sleeve  while 
you  permit  free  expansion  at  the  lower  end  of  the 
sleeve. 

Q.  Your  point  is  that  the  ]jatent  requires  that 
there  be  a  physical  limitation  of  radial  expansion  of 
the  sleeve  head  at  the  shoulder  area  ? 

A.  The  patent  definitely  shows  and  states  that 
provision  is  provided  for  limiting  the  expansion  of 
the  sleeve  head  in  that  region. 
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Q.  Well,  is  that  why,  then,  that  you  agreed  that 
3^0111'  sketch,  Figure  8  in  Exhibit  C,  for  identifica- 
tion, is  within  [392]  the  scope  of  the  patent? 

A.  Yes,  Figure  8  sketch  here  shows  a  step  in  the 
wall  of  the  nut  and  provides  a  means  for  limiting 
the  expansion  at  the  shoulder  end  of  the  sleeve. 

Q.  An  actual  x^hysical  confinement  of  the 
shoulder  area  by  the  nut  ? 

A.     It  provides  the  means  for  such  limitation. 

Q.  A]id  that  is  one  of  the  principal  distinctions, 
then,  that  you  draw  between  what  is  under  the  pat- 
ent and  what  is  outside  the  scope  of  the  patent? 

A.  Yes,  I  tliink  that  that  is  one  of  the  features 
of  the  patent. 

Q.  Tlien,  if  it  were  physically  demonstrated  by 
measurement  or  by  the  exhibits  themselves  that  the 
fittings  here  accused,  or  the  \)'^Tis  assembled  here 
accused  to  ])e  infringements  of  t]i(^  patent,  have  no 
actual  contact  l^etween  the  circumfc^rential  face  of 
the  sleeve  head  and  the  corresponding  cylindrical 
interior  of  the  nut,  such  a  device  would  be  outside 
the  patent  in  suit,  wouldn't  it? 

A.  If  the  device  didn't  have  any  provision  for 
limiting  the  contact  in  that  region,  while  providing 
means  for  having  free  expansion  at  the  lower  end 
of  the  sleeve,  if  it  didn't  have  those  things  then  it 
wouldn't  be  under  the  patent,  that  is,  it  wouldn't  be 
under  certain  claims  of  the  patent. 

Q.  All  right.  Which  claims?  2  and  3,  [393] 
isn't  it? 
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A.  I  think  that  specific  provision  is  in  claims 
2  and  3. 

Q.     Haims  2  and  3,  is  that  right?  A.     Yes. 

Q.  Will  you  please  take  this  Exhibit  D,  for  iden- 
tification, and  refer  to  a  chart  which  I  will  call  your 
attention  to  that  you  prepared.  Plaintiff's  Exhibit 
49,  do  you  have  a  copy  of  if?  I  will  show  you  our 
copy  to  save  time.  It  was  represented  by  you  to  be 
Figure  2  of  the  patent  in  suit  modified  by  lines  that 
you  drew  on  to  indicate  zones.  Do  you  have  your 
copy?  A.     Yes,  I  do. 

Q.  Will  you  take  Exhilnt  D,  for  identification, 
and  draw  similar  zone  areas  on  that,  using  green 
ink  ? 

Mr.  Freeman:     Do  you  have  any  green  ink? 

Mr.  Huebner:  He  has  it  in  his  fountain  pen, 
that  is  why  I  suggested  that  he  use  it. 

A.  I  don't  quite  see  how  I  can  draw  the  similar 
zone  areas,  because  this  Exhibit  D  doesn't  have 
those  zones. 

Q.  (By  Mr.  Huebner):  It  doesn't?  Well,  do 
tlie  best  you  can.  As  nearly  as  you  can,  make  simi- 
lar zones,  put  them  in,  and  if  they  don't  api)ly,  then 
explain  to  the  court  why  they  don't  apply. 

Mr.  Freeman:  I  think  he  already  answered  it, 
that  he  couldn't  do  it  because  it  didn't  apply.  [394] 

Mr.  Huebner:  All  right.  We  will  take  it 
another  way,  then. 

Q.  (By  Mr.  Huebner)  :  Your  Exhibit  49  has  a 
zone  A,  doesn't  it?  A.     That's  right. 

Q.     And  that  zone  A  extends  from  slightly  above 
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the  shoulder  on  the  sleeve  upwardly,  is  that  correct? 

A.     That's  correct. 

Q.  Now,  isn't  there  a  similar  region  in  Exhibit 
D,  for  identification? 

A.  Well,  there  is  a  portion  of  the  sleeve  that 
tits  the  tube  that  extends  upward  along  the  tube,  if 
that  is  what  you  mean. 

Q.  I  put  my  pencil  in  the  nut  area  down  near 
where  the  nut  rests  on  the  shoulder  of  the  sleeve, 
wouldn't  a  line  drawn  across  there  correspond  to 
your  line  which  delineates  zone  A  ? 

A.  Well,  it  would  coiTespond  in  a  way,  that  is, 
it  would  corresj)ond  in  relative  position  on  the 
sleeve,  perhaps,  but  it  wouldn't  define  the  same 
thing  that  the  line  defines  in  Exhibit  49. 

Q.  Well,  your  line,  which  is  the  lower  extremity 
of  zone  A  in  Exhibit  49,  indicates  that  from  there 
on  up  is  the  zone  of  least  resistance,  doesn't  it,  or 
least  expansion  1  Which  is  it  ?  [395] 

A.  No,  I  said  that  was  the  zone  in  which  we 
don't  want  expansion. 

Q.  All  right.  In  Exhibit  49,  the  patent  figure, 
you  don 't  get  expansion,  do  you  ? 

A.     Not  at  that  upper  part  of  the  sleeve. 

Q.  Not  in  zone  A.  If  you  drew  a  line  across  in 
a  corresponding  physical  position  in  Exhibit  D,  for 
identification,  would  you  get  any  expansion  from 
that  line  outwardly  toward  the  letter  B  ? 

A.  Expansion  toward  the  letter  B?  I  am  not 
sure  I  followed  the  question. 

Mr.  Huebner:     Read  it,  please. 

(The  question  was  read  by  the  reporter.) 
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Q.  (By  Mr.  Huebner)  :  I  will  qualify  it  so  it 
will  be  a  little  clearer.  Would  you  get  any  radial 
expansion  in  the  area  from  such  a  line  outwardly 
toward  the  letter  B  ?  Actually  you  wouldn't  get  any, 
would  youf 

A.  I  don't  believe  you  would  get  it  if  you  fol- 
lowed that  drawing.  [396] 

Q.  Now,  will  you  please  draw  a  line  across  so 
that  it  will  correspond  as  nearly  as  possible  to  the 
line  defining  the  lower  part  of  the  zone  A? 

A.     Speaking  of  the  physical  position  1 

Q.     Yes. 

A.     (Witness  complying.) 

Q.  Will  you  kindly  place  the  letter  A  in  the 
area  represented  to  be  defined  m  part  by  that  line? 

A.     (Witness  complying.) 

Q.  Now,  in  your  Exhibit  49,  you  have  an  inter- 
mediate line  representing  part  of  zone  B,  that  is  the 
one  extremity  of  zone  B.  Where  is  the  nearest  point 
in  Exhibit  D  for  identification  where  such  a  line 
could  be  similarly  drawn"? 

A.  Are  you  now  speaking  of  the  structural  sim- 
ilarities ? 

Q.  I  am  speaking  of  the  zone  that  is  illustrated 
in  this  Exhibit  D  for  identification.  Put  a  line  B  on 
Exhibit  D  for  identification  as  nearly  approximat- 
ing the  corresponding  position  of  the  line  that  I  am 
pointing  to,  being  an  intermediate  line  on  Ex- 
hibit 49. 

A.  That  is  what  I  meant.  You  mean  approxi- 
mately the  structural  or  physical  position. 


420  The  Parker  Appliance  Co.,  etc. 

(Testimony  of  John  N.  Wolfram.) 

Q.  xVll  right.  You  do  it  the  way  }'ou  feel  it 
should  be  done.  [397] 

A.     (Witness  complying.) 

Q.  Now,  please  place  the  letter  B  intermediate 
the  two  lines. 

A.     (Witness  complying.) 

Q.  Then  you  have  in  your  Exhibit  49  a  zone  C, 
which  requires  a  third  line.  Will  you  kindly  place 
on  Exhibit  D  for  identification  the  best  approxima- 
tion of  the  corresponding  line '? 

A.     Do  you  want  that  labeled  "  C "  ? 

Q.     And  label  it  C. 

A.     (Witness  complying.) 

Q.  Thank  you.  In  this  zone  B  on  the  thing 
illustrated  in  Exhibit  D,  would  there  be  some  ex- 
pansion of  the  sleeve  when  the  nut  is  tightened? 

A.     No,  I  don't  think  so. 

Q.     Will  you  tell  the  court  why  not  ? 

A.  Well,  because  I  think  that  that  fitting  with 
the  use  of  lead  pipe — well,  first  of  all  it  is  difficult 
to  tell  exactly  what  is  there,  because  I  don't  know 
w^hether  that  fitting  is  for  a  very  small  diameter 
tube  or  a  large  diameter  tube. 

Q.  Well,  may  it  be  assumed  that  this  disclosure 
is  applicable  to  either  a  small  or  a  large  or  a  middle 
sized  tube. 

A.  Well,  if  you  used  it  for  both  the  large  size 
and  [398]  small  size  tube,  would  you  use  the  same 
relative  proportions  of  the  parts,  dimensionally  and 
cross-section  % 

Q.     I  presume  you  w^ould.    You  take  an  il lustra- 
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tion  that  you  can  conceive  based  on  this  drawing 

where  there  would  be  expansion  in  the  zone  B. 

^Ir.  Freeman:  I  suggest  you  give  him  a  hypo- 
thetical question,  rather  than  asking  him  to  assume 
something.  You  tell  him  what  you  want  and  then 
get  his  answer. 

Mr.  Huebner:  I  jjrefer  to  do  it  my  way,  unless 
otherwise  directed  by  the  court. 

Will  you  read  the  question,  j^lease  ? 
(Question  read  by  rei^orter.) 

The  Witness :  I  would  have  to  use  my  imagina- 
tion to  try  to  figure  out  just  how^  to  proportion  that 
thing  so  I  would  know^  I  would  get  exi3ansion  in  the 
zone  B. 

Q.  (By  Mr.  Huebner)  :  Suppose  you  took  an 
aluminum  tubing  and  suppose  you  took  the  ordinary 
standard  metals  that  are  used  for  one  of  the  current 
fittings  for  the  other  parts.  Would  you  get  expan- 
sion there  in  the  zone  B  ? 

A.  1  think  that  would  depend  largely  on  the  di- 
ameter tube  that  you  used  and  the  relative  propor- 
tion that  you  make  the  parts. 

Q.     Would  you  get  an  expansion  in  zone  C? 

A.  I  will  say  this,  if  you  get  expansion  in  zone 
C,  you  would  get  expansion  in  zone  B,  also.  [399] 

Q.  You  would  get  expansion  hi  zone  C  if  you 
used  the  right  kind  of  combination  of  materials, 
wouldn't  you? 

A.  Yes,  I  think  you  would  get  expansion  in  zone 
A  along  with  it. 

Q.     Now,  would  you  refer  to  the  patent  in  suit, 
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please  %  Look  at  Fig.  2  to  start  with.  There  are  two 
angles,  to  which  I  believe  reference  has  been  made. 
I  would  like  first  to  inquire  concerning  the  angle 
between  the  inside  of  the  sleeve  head  and  the  out- 
side of  the  tube.  It  has  been  called,  has  it  not,  a 
differential  angle? 

A.  Yes.  The  angle  boimded  by  the  lines  B  and 
C,  I  think  we  refer  to  as  a  differential  angle. 

Q.  What  does  the  patent  teach  that  that  angle 
in  there  could  be  ? 

The  Court :     What  do  you  mean  % 

Mr.  Huebner:     In  degrees,  your  Honor. 

The  Court :     You  mean  in  degrees  f 

Mr.  Huebner:     In  degrees. 

The  Witness:  I  don't  recall  that  the  patent 
states  what  the  degrees  should  be. 

Q.  (By  Mr.  Huebner)  :  How  would  one  manu- 
facturing this  item  from  the  patent  know  what  de- 
gi'ee  angle  to  put  in  there  % 

A.  Well,  the  drawing  clearly  illustrates  that  it 
is  a  small  angle. 

Q.  What  is  your  interpretation  of  a  small  angle 
as  it  [400]  a])plies  to  this  disclosure,  in  degrees 
now"?  Let's  get  down  to  brass  tacks. 

A.  I  think  that  the  angle  in  degrees  could  vary 
depending  upon  what  you  are  designing  the  fitting 
for,  whether  you  are  designing  a  lightweight  fitting 
or  a  heavyweight  fitting  for  maybe  railroad  work, 
or  something  else. 

The  Court:  I  wonder  if  I  could  ask  a  question 
for  my  own  information?    This  aluminum  tubing 
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Hared,  is  it  bought  tiared  or  is  it  flared  upon  the 

job^^ 

Mr.  Huebner:  You  mean  is  it  flared  prior  to 
being  put  into  the  point  of  use '? 

The  Court:     Yes. 

Mr.  Huebner:  Well,  it  can't  be  very  well  flared 
in  stock,  because  you  have  to  get  the  fitting  parts  on 
more  or  less  at  the  location,  and  I  believe  that  most 
of  the  flaring  is  done  by  the  consmner. 

The  Court :  AVcll,  then,  the  angle  of  the  flare  de- 
pends entirely  upon  the  consumer,  that  is,  he  can 
make  it  either  greater  or  smaller,  moi-e  or  less 
flared,  is  that  right  ? 

Mr.  Huebner :     He  could,  yes. 

The  Court:  Well,  then,  the  patent  doesn't  con- 
trol, does  it,  the  angle?  In  other  words,  the  sleeve 
is  made  in  a  certain  w^ay  or  a  certain  angle,  but  the 
l)atent  doesn't  control  what  the  consumer  does  rela- 
tive to  the  tubing  ?  [401] 

Mr.  Huebner:  I  don't  know  whether  it  does  or 
doesn't.  So  far  as  patentwise  goes,  the  consumer 
can  put  in  whatever  kind  of  a  tube  he  wants.  Ac- 
tually in  practice  the  consumer  wdll  follow  a  certain 
standard  specifications  when  he  flares  the  tube. 

The  Court :  Well,  that  is  true,  but  you  know  that 
human  hands,  even  though  they  have  a  certain  speci- 
fication there  is  no  certainty  that  they  will  follow 
the  specification. 

Mr.  Huebner:  That  is  tnie,  and  if  they  don't 
follow  the  principle  that  is  shown  here  and  flare  the 
tube  in  such  a  wav  that  there  is  what  they  call  an 
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initial  angle,  there  would  never  be  any  infringe- 
ment. The  action  of  the  customer  in  flaring  the 
tube  and  then  assembling  these  parts  is  an  absolute 
necessity  to  establish  a  complete  case  of  infringe- 
ment, if  in  fact  there  is  a  copying  of  the  patent. 

The  Court:  The  only  thing  the  manufacturer 
can  do,  that  is,  as  far  as  the  fitting  is  concerned,  is 
to  determine  the  angle  on  that  part  of  the  sleeve. 
Novr,  it  is  entirel}'  \\\)  to  the  consumer  to  insert  a 
tube  that  will  coincide  or  will  fit  the  sleeve. 

Mr.  Huebner:  And  if  ho  doesn't  do  it,  he  is 
obviously  outside  the  patent.  And  if  he  doesn't  do 
it  and  it  isn't  showai  that  he  has  done  it,  these  peo- 
X)le  who  make  the  parts  and  sell  them  cannot  possi- 
bly be  held  as  infringers. 

The  Court:  There  is  nothing  in  the  patent,  is 
there,  to  [402]  indicate  what  the  slope  or  what  the 
angle  is  on  the  sleeve,  that  is  C  on  Figure  2? 

^rhe  Witness:  I  think  what  the  patent  states  is 
that  this  angle  is  cut  away  at  an  angle  that  is  great 
enough  so  that  you  will  obtain  initial  contact  at  the 
point  of  the  sleeve,  and  it  doesn't  matter  too  much 
exactly  what  the  angle  is,  as  long  as  you  bring  about 
that  result. 

The  Court:  What  I  am  trying  to  get  at  is  this, 
that  you  have  no  control  over  the  consumer,  the 
consumer  is  the  one  that  determines  the  angle  of 
the  flare. 

The  Witness :  Yes,  you  do  have  control  over  the 
consumer,  particuharly  in  the  case  of  the  AN  fit- 
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tings,  because  there   is  a  specification  which  sets 

forth  the  angles  of  the  flare. 

The  Court :  Let  me  ask  you  a  question,  then.  As 
an  exi^ert  can  you  support  your  patent  by  plans  and 
specifications  that  have  been  drawn  subsequent  to 
the  issuance  of  the  patent  by  the  Army  or  the 
Navy. 

The  Witness:  Well,  I  am  not  sure  that  that  is 
a  question  for  a  technical  expert. 

The  Court:  That  was  my  understanding  of 
your  statement,  that  the  plans  and  si)ecifications 
had  indicated  the  angle.  Supposing  the  plans  and 
specifications  of  the  AN  fitting  do  indicate  the  angle, 
does  that  help  you  on  the  patent  ? 

The  AVitness:  I  perhaps  don't  know  too  much 
about  the  law  [403]  part  of  the  questions,  but 

The  Court:  Excuse  me.  I  will  withdraw  that 
question  and  I  will  ask  your  counsel.  This  is  getting 
into  a  legal  question. 

Mr.  Freeman :  As  long  as  these  defendants  make 
a  fitting  which  brings  about  initial  toe  contact,  that 
is,  contact  between  the  inside  angle  on  the  sleeve 
and  the  outside  of  the  flare,  that  is  where  it  engages 
first  at  that  particular  point,  and  that  the  remaining 
portion  of  the  angle  of  the  sleeve,  and,  again,  the 
inside  angle,  is  spaced  away  from  the  flare,  they 
come  within  the  scope  and  spirit  of  claim  1  of  the 
patent. 

The  Court:  What  I  am  getting  at  is  this:  the 
holder  of  the  patent,  evidently  from  the  evidence 
that  hns  l)een   discussed   here   and  tlie   disciissi^ms 
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that  have  ensued,  has  absolutely  no  control  as  far 
as  the  consumer  is  concerned  relative  to  the  flare; 
it  may  make  a  larger  flare  or  make  a  smaller  flare, 
that  is  as  far  as  angle  is  concerned.  Now,  what  I 
am  wondering  is  this :  Can  you  develop  a  fitting  or 
a  gadget,  or  a  sleeve,  give  it  a  certain  angle,  and 
then  say,  now,  the  only  purpose  of  this  is  that  it 
contacts  at  the  toe,  if  it  contacts  at  the  toe  we  are 
entitled  to  the  patent  % 

Mr.  Freeman:  Your  Honor,  we  must  start  on 
the  premise  that  the  fitting  is  to  be  used  in  connec- 
tion with  flared  tubing,  and  when  the  tubing  is 
flared  it  is  flared  in  accordance  [404]  with  the 
angles  or  the  relationship  of  the  two  parts  between 
which  the  flare  of  the  tulie  is  adai)ted  to  l)e  gripped. 
Now,  if  your  Honor  is  going  to  drill  a  hole  in  a 
board  and  put  a  bolt  in  that  board,  and  the  bolt  was 
a  quarter- inch  bolt,  your  Honor  wouldn't  use  a 
three-sixteenths  bit  to  do  that,  nor  would  your 
Honor  likely  use  one  that  is  five-sixteenths,  you 
would  use  that  which  is  the  proper  one  to  do  that 
particular  job.  Now,  in  this  particular  case,  we  have 
here  a  situation  where — I  am  now  talking  about  ini- 
tial toe  contact  brought  about  by  what  has  here 
been  referred  to  as  the  differential  angle — both  de- 
fendants in  this  case  so  arrange  their  sleeve,  that 
is,  the  inside  angle  on  the  sleeve,  so  that  there  is 
initial  toe  contact.  Now,  of  course  it  is  very  easy  to 
make  a  thing  not  work,  anybody  can  do  that,  you 
can  gum  it  up  so  it  just  won't  work.  But  we  must 
start  on  the  premise  that  Parker  taught  the  world 
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for  the  first  tinie  initial  toe  contact,  along  with  the 
remaining  portion  of  the  claim,  by  which  a  very 
definite  and  beneficial  resnlt  was  obtained.  Now, 
they  come  along,  the  defendants,  and  employ  or 
make  fittings  to  obtain  every  advantage  that  Parker 
for  the  first  time  taught  the  world.  If  they  want  to 
make  a  fitting  that  has  all  these  things  that  they 
are  talking  about  in  the  prior  art,  again  I  say  we 
don't  care.  But  these  examples  that  have  here  been 
given,  if  I  were  to  ask  Mr.  Masters  if  he  ever  made 
a  single  one  of  those  examples,  his  [405]  answer 
Avould  be  no.  So  that  when  we  talk  about  an  angle 
on  a  flare,  or  the  position  of  the  flare,  we  are  talking 
about  something  that  is  rather  definite. 

The  Court:  Do  1  understand  that  your  conten- 
tion is  that  any  sleeve  that  makes  a  toe  contact, 
initial  toe  contact,  is  an  invasion  of  the  patent 
rights? 

Mr.  Freeman:  Your  Honor,  if  you  will  i)ermit 
me,  and  I  say  it  with  great  respect  to  your  Honor's 
ability  to  follow  claims,  you  must  take  a  claim  in 
its  entirety,  you  cannot  pick  out  a  ]jart  of  a  claim 
and  say,  that's  old,  that's  old,  because  even  if  that 
is  true,  your  Honor,  you  still  are  entitled  to  a  pat- 
ent, and  that  was  the  question  that  your  Honor 
asked  my  good  friend,  Mr.  Huebner,  and  he  said 
in  as  polite  language  as  he  knows  how,  "Maybe." 
I  am  going  to  say  definitely  to  your  Honor  that 
when  you  take  even  these  parts  that  your  Honor 
has  referred  to  many  times  as  within  the  public 
domain,  that  if  vou  take  that  which  is  in  the  public 
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domain,  you  rearrange  those  parts,  you  make  the 
changes  that  bring  about  an  overall  result  defined 
within  the  overall  claim,  and  they  appropriate  that, 
then  they  are  an  infringer,  and  the  patent  with  re- 
spect to  the  overall  claim  is  a  valid  contribution. 

Now,  coming  back  to  your  Honor's  specific  ques- 
tion, that  initial  toe  contact,  tliat  isn't  all  of  the 
claim. 

The  Court :     But  that  is  part  of  it.  [406] 
Mr.  Freeman :     That  is  part  of  it. 
The  Court:     You  just  got  through  saying  that 
that  is  one  of  the  things  that  you  object  to  about 
the  Masters  fitting,  that  it  was  a  fitting  in  which 
there  was  initial  toe  contact. 

Mr.  Freeman:  Plus  the  rest  of  it.  They  didn't 
take  that  alone;  they  took  the  entire  combination  of 
the  claim. 

The  Court:  Well,  excuse  me  for  breaking  in.  I 
was  trying  to  clarify  it  for  myself,  Mr.  Freeman, 
not  for  you  or  the  witness.  I  am  the  fellow  that 
has  to  do  the  deciding  around  here. 

Q.  (By  Mr.  Huebner) :  While  we  are  on  that 
subject,  I  will  ask  you  to  refer  to  claim  1  of  the 
Parker  patent  in  suit,  and  I  want  to  read  parts  of 
it  and  ask  you  questions  as  we  go  along.  Quoting, 
first: 

"In  a  coupling  for  tubes  having  the  ends 
thereof  flared." 
That  is  personally  known  to  you  to  be  an  old  sub- 
ject-matter in  the  art,  isn't  it? 

A.     Yes,    there    have    been    flared    tube    [407] 
couplings. 
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Q.     Reading  on: 

"coupling   members   having   threaded   engage- 
ment with  each  other." 
You  know  that  to  be  old  in  the  art  prior  to  Parker, 
don 't  you  ?  A.     That  in  itself,  yes. 

Q.     Reading  on: 

"one  of  said  coupling  members  having  a  seat 
associated  therewith  adapted  to  engage  the  in- 
ner face  of  the  flared  end  of  the  tube." 
You  know  that  to  be  old  in  the  art  prior  to  Parker, 
don't  you?  A.     That  in  itself . 

Q.  And  that,  taken  in  association  wdth  all  that 
has  preceded  in  the  quotations,  is  old  in  the  art, 
isn't  it?  In  other  words,  so  far,  we  are  up  to  this 
point  building  ui^  old  j)rior  art,  aren't  we? 
A.  I  think  that  is  a  fair  statement. 
Q.  All  right.  Now,  I  am  going  to  quote  some 
more. 

"and    the    other    coupling    member    having    a 
clamping  shoulder, ' ' 
That,  added  to  the  other  features,  is  also  old  in  the 
art,  is  it  not?  A.     I  think  that  is  true. 

Q.     I  am  going  to  quote  some  more. 
"a  sleeve  surrounding  said  tube  and  having  a 
solid  head  provided   with   a   shoulder   against 
which  the  [408]  clamping  shoulder  of  the  cou- 
pling member  engages," 
That  feature,  added  to  the  previously  referred  to 
feature,  is  also  old  in  the  art  prior  to  Parker,  isn't 
it ;  known  to  you  personally  to  be  old  in  the  art '? 
A.     I  think  that  is  so. 
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Q.     I  will  read  some  more. 

"said  head  having  the  inner  surface  thereof 
lirovided  with  a  coniform  flare" 
To  that  point,  ending  the  quote  at  that  point,  it  is 
also  old  in  the  art  to  add  that  to  what  we  have  al- 
ready quoted,  isn't  it?  A.     I  think  so. 
Q.     Now,  I  will  read  on : 

"so  shaped  that  the  initial  contact  of  the  head 

with  the  flared  end  of  tlie  tube  is  at  the  free 

end  of  the  head  and  adjacent  the  outer  end  of 

the  flared  end  of  the  tube," 

In  your  opinion,  is  that  last  phrase,  when  added  to 

the  ]ireYiously  quoted  phrases,   old   in   the   art   or 

new '?  A.     I  think  that  is  new. 

Q.  \'ou  tliink  that  is  new  with  Mr.  Parker  in 
this  patent?  A.     I  think  so. 

Q.     Now,  we  will  read  on  : 

"whereby  during  the  clamping  action  said  [409] 
head  will  be  expanded  and  moved  forward  along 
the  flared  end  of  the  tube  into  intimate  con- 
tact with  the  outer  surface  thereof  throughout 
substantially  the  entire  extent  of  the  flared  sur- 
face on  the  sleeve  head." 
Now,  that  last  quoted  descriptive  feature  is  per 
se  old  in  the  art,  to  your  knowledge,  isn't  it? 

A.     Just  that  last  part 

Q.  Beginning  with  the  word  "whereby,"  my 
point  is,  and  T  am  asking  you,  isn't  that  descriptive 
st<atement  that  1  quoted,  begining  with  the  word 
"whereby,"  the  same  thing  that  will  occur  with 
various  other  forms  of  fittings  knoAvn  to  you  to  be 
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in  the  prior  art?  A.     No,  I  don't 


Mr.  Freeman:  Just  a  minute.  I  am  going  to 
object  to  that,  because  you  have  constantly  referred 
to  the  term  "prior  art."  The  term  "prior  art"  has 
a  very  definite  meaning,  your  Honor,  in  patent 
cases.  They  haven't  introduced  any  prior  art.  If 
he  wants  to  refer  to  any  of  these  physical  devices 
or  refer  to  some  specific  drawing,  that  is  one  thing, 
but  when  you  use  the  term  "})rior  art,"  which  has 
a  very  definite  meaning,  then  he  should  say  what 
prior  art  he  is  referring  to. 

Mr.  Huebner:  I  am  refei'ring  to  what  the  wit- 
ness' own  knowledge  backs  up. 

The  Court:  The  witness  is  an  expert.  He  has 
testified  [410]  as  to  this  patent.  He  has  testified  as 
to  the  claims.  Now,  you  say  that  the  term  "prior 
art ' '  has  a 

Mr.  Freeman :     A  definite  meaning. 

The  Court:     a  definite,  specific  meaning? 

Mr.  Freeman :     Right. 

The  Court:  I  have  been  using  the  term  "in  the 
puljlic  domain."  That  is  proba]>ly  the  wrong  term 
to  use. 

Mr.   Huebner:     They  are  synonymous  in  effect. 

The  Court:  But  when  I  say  "in  the  public  do- 
main," I  mean  in  the  domain  where  anybody  can 
use  it,  nobody  has  the  right  to  use  it  exclusively. 
Let's  forget  the  term  used.  I  would  like  to  know 
whether  the  last  part  is  in  the  public  domain  or 
not,  if  you  can  answer. 

The  Witness:     No,  I  don't  think  that  it  is  be- 
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cause  it  includes  the  words  ''said  head."  It  says, 
''whereby  during  the  clamping  action  said  head  will 
be  expanded  and  moved  forward."  It  has  already 
been  defined,  that  is,  the  head  has  already  been  de- 
fined as  being  a  solid  head,  and  I  don't  know  of 
any  prior  art  where  a  solid  head  engaged  the  tube, 
the  initial  toe  contact,  and  expanded  as  set  forth  in 
this  claim. 

Q.  (By  Mr.  Huebner)  :  Your  point  is  that  the 
words  "said  head"  nnist  be  limited  by  a  reference 
to  the  particular  kind  of  head  described  above  in 
the  claim.  Now,  if  you  substitute  the  words  "said 
head"  for  "a  head,"  so  it  would  read,  "whereby 
during  the  clamping  action  a  head,"  or  "the  head," 
or  [411]  "any  head,"  that  is  used  in  that  kind  of 
combination,  "will  be  expanded  and  moved  for- 
ward," and  so  forth,  that  descriptive  phrase  there 
would  apply,  wouldn't  it,  to  the  public  domain  sub- 
ject matter? 

A.  I  think  that  would  depend  on  how  you  inter- 
pret or  define  the  word  "head." 

Q.  You  personally  know  that  there  are  three- 
piece  fittings  in  the  prior  art  or  public  domain,  do 
you  not?  A.     Yes. 

Q.  And  that  those  three-piece  fittings  which  are 
in  the  j^ublic  domain  include  a  head  with  a  tapered 
seat  on  it,  is  that  right?  A.     That  is  correct. 

Q.  And  that  those  public  domain  three-piece 
fittings  include  a  sleeve  with  an  interior  surface  that 
is  conical  intended  to  rest  down  upon  a  flared  end 
of  a  tube  which  fits  on  the  flared  end  of  the  body, 
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Isn't  that  right?  A.     That  is  correct. 

Q.  That  is  all  public  domam  so  far.  Isn't  it 
also  true  in  the  public  domain  this  type  fitting  in- 
chides  a  nut  which  can  be  screwed  down  on  the 
body  and  which  nut  has  a  clamping  shoulder  that 
engages  a  ckimping  shoulder  on  the  sleeve  and 
tliereby  enables  the  whole  thing  to  be  jn-essed  In- 
screwing  it  up  into  a  tight  fitting;  isn't  that  in  the 
public  domain'?  [412]  A.     Yes. 

Q.  And  in  that  public  domain  subject  matter, 
the  solid  head,  as  distinguished  from  a  concave  head, 
is  also  known,  isn't  it '? 

A.     There  are  solid  head  sleeves  in  the  prior  art. 

Q.  So  that  the  solid  head,  there  is  nothing  new 
about  a  solid  head  on  a  sleeve,  right? 

A.     Not  in  itself,  that  is  correct. 

Q.  Now,  when  you  tighten  up  the  kind  of  an  as- 
sembly that  you  and  I  have  just  talked  about  as 
being  in  the  public  domain,  you  do  expand  the 
sleeve,  don't  you,  that  is,  it  does  ex"pand  the  head 
of  the  sleeve  ? 

A.  There  are  prior  art  couplings  in  which  the 
sleeve  does  expand,  yes. 

Q.  And  in  that  type,  there  is  a  movement,  is 
there  not,  a  movement  forward,  along  the  flared 
end  of  the  tube,  that  is  to  say,  a  movement  of  the 
sleeve  head  forward  along  the  flared  end  of  the 
tube?  That  occurs,  doesn't  it? 

A.  That  is  correct.  As  you  expand,  there  is  a 
slight  movement  forward. 

Q.     And  in  this  public   domain   subject   mattei-, 


434  The  Parker  Appliance  Co.,  etc. 

(Testimony  of  John  N.  Wolfram.) 
when  you  have  that  kind  of  a  fitting,  the  kind  you 
are  talking  about,  there  is  an  intimate  contact  with 
the  outer  surface,  that  is  to  say,  an  intimate  con- 
tact between  the  outer  surface  of  the  flare  and  the 
inner  surface  pf  the  sleeve  head  [413]  throughout 
substantially  the  entire  extent  of  the  flared  surface, 
isn't  there? 

A.     Yes,  sir,  both  initially  and  finally. 

Q.  Now,  we  come  back  then  to  what  you  say  is 
new.  Beginning  in  the  claim  with  the  words  "so 
shaped,''  it  is  your  point,  if  I  understand  you  cor- 
rectly, that  the  crux  of  this  thing,  what  Parker  has 
added  to  the  x)ublic  domain  subject  matter,  is  some 
sort  of  shaping  of  the  parts  that  the  initial  contact 
of  the  head  with  the  flared  end  of  the  tube  is  first 
at  the  free  end  of  the  head.  That  would  be  what 
you  would  call  toe  contact,  would  it  ? 

A.     That  is  what  we  call  toe  contact,  yes. 

Q.  All  right.  So  it  is  the  free  end  of  the  head 
that  has  to  touch  first,  and  that  touching  nnist  occur 
adjacent  the  outer  end  of  the  flared  end  of  the  tube. 
That  is  another  qualification,  isn't  it? 

A.     That  is  another  qualification,  yes. 

Q.  And  it  is  those  two  qualifications  which  make 
up  the  crux,  as  far  as  the  claim  1  goes,  of  what  you 
say  Parker  added  to  the  public  domain  ? 

A.  Well,  no,  because  you  have  got  to  include 
with  that  the  definition  of  the  head.  This  part  that 
you  quoted,  starting  with  the  words  ''so  shaped," 
refers  to  the  shaping  of  the  inner  surface  of  a  solid 
head  or  a  sleeve. 
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Q.  Yes,  but  the  solid  head  is  not  new;  that  is 
public  [414]  domain. 

A.  Yes,  but  I  don't  know  of  any  solid  head  that 
had  been  so  shaped. 

Q.  All  right.  Then  let's  isolate  this  thing.  That 
is  the  crux,  or  whatever  you  may  want  to  call  it.  I 
presume  it  would  begin  with  the  words  "so  shaped" 
in  line  13  in  the  right-hand  column,  w^ouldn't  it"?  I 
am  talking  about  claim  1,  line  13,  of  the  page,  in 
the  right-hand  column. 

A.     Yes,  that  is  where  the  words  "so  shaped"  are. 

Q.  Now,  beginning  with  the  words  "so  shaped," 
and  down  to  and  including  the  word  "tube,"  fol- 
lowed by  a  comma  in  line  17,  will  you  examine  that 
j)articular  clause?  A.     Yes. 

Q.  Correct  me  if  1  am  wrong,  but  it  is  my  un- 
derstanding 3^our  opinion  is  that  that  phrase  char- 
acterizes whatever  invention  Mr.  Parker  may  have 
contributed. 

Mr.  Freeman :     As  to  claim  1. 

Mr.  Huebner :     As  to  claim  1. 

The  Witness:  No.  What  I  said — I  think  I  said 
it  twice — is  that  it  is  this  quoted  paragraph  or 
phrase,  taken  in  combination  with  some  of  the  pre- 
ceding language  of  the  claim,  particularly  the  solid 
head. 

Q.  (By  Mr.  Huebner)  :  Well,  we  will  assume 
that  the  head  they  are  talking  about  in  this  blocked 
oif  place  is  the  solid  head  he  has  defined.  [415] 

A.     Well,  if  you  include  the 

Q.     Let's  include  the  solid  head. 


436  The  Parker  Appliance  Co.,  etc. 

(Testimony  of  John  N.  Wolfram.) 

A.     The  solid  head. 

Q.  The  solid  head  which  he  talks  about,  yes. 
Let's  include  the  solid  head  that  he  talks  about. 

A.     Yes. 

Q.  And  if  we  include  the  solid  head,  then  this 
blocked  off  phrase,  beginning  with  the  words  "so 
shaped"  and  ending  with  the  word  'Hube,"  that  is 
the  crux  of  the  contribution  which  you  contend  Mr. 
Parker  gave? 

A.     That  is  the  new  structure,  yes. 

Q.  All  right.  Now,  in  view  of  that,  if  the  de- 
vices charged  to  infringe  don't  physically  possess 
that  relationshiiD,  they  wouldn't  come  within  the 
scope  of  the  claim,  would  they? 

A.  Well,  if  you  include  with  that  the  range  of 
equivalents,  I  mean,  as  I  understand  it,  the  claim 
doesn't  have  to  be  read  literally.  If  you  are  just 
making  a  broad  statement,  I  don't  think  that  each 
word  has  to  be  read  literall}^ 

Q.  Well,  let's  get  down  to  i:»oints  here  then. 
What  do  you  interpret  the  patent  to  mean  when  it 
says  in  this  claim  that  the  initial  contact  of  the 
head  with  the  flared  end  of  the  tube  must  be  ad- 
jacent the  outer  end  of  the  flared  end  of  the  tube? 
What  does  adjacent  the  outer  end  of  the  [416] 
flared  tube  mean? 

A.  Well,  I  think  in  this  case  what  the  patent 
claim  is  trying  to  set  up  in  words  is  that  the  initial 
contact  is  toward  the  largest  diameter  end  of  the 
flare. 
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Q.  How  close  does  it  have  to  be  to  respond  to  the 
patent  claim  ? 

A.  Well,  I  don't  think  that  you  can  define  that 
in  terms  of  inches,  as  long  as  you  obtain  the  princi- 
ple that  the  patent  features. 

Q.  Look  at  Fig.  2  of  the  Parker  drawing,  and 
in  the  illustration  there,  that  initial  contact  is 
shown  as  beuig  very  close  to  the  extreme  end  of  the 
flare  on  the  tube,  isn  't  it  ? 

A.  It  api)ears  to  be  about  an  eighth  of  an  inch 
back  of  the  end  of  the  flare  of  the  tube. 

Q.  That  is  an  eighth  of  an  inch,  according  to  the 
scale  of  the  illustration,  right  ?  A.     Yes. 

Q.  Now,  if  that  initial  contact  between  some 
part  of  the  sleeve  and  the  outer  face  of  the  tube,  the 
flare,  is  back  somewhere  at  the  shoulder  where  the 
bend  begins,  that  wouldn't  respond  to  this  claim, 
would  if? 

A.  Well,  I  think  that  if  you  had  any  spacing  at 
all  between  the  jjoint  where  the  flare  starts,  that  is, 
where  the  outer  surface  of  the  tube  starts  to  en- 
large, if  you  had  any  [417]  spacing  at  all,  you  could 
come  within  the  princip)le  of  this  patent.  [418] 

Q.  Do  you  mean  to  say  if  the  sleeve  touches  any- 
where along  the  outer  surface  of  the  tube  flare  from 
the  time  it  begins  to  bend  outwardly,  that  is  within 
the  scope  of  this  language  of  the  claim  ? 

A.  I  say  it  could  be  within  the  scope  of  the  pat- 
ent, if  the  initial  contact  was  at  any  point  that  wasi 
spaced  from  the  point  where  the  tube  starts  to  en- 
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Q.  Well,  let 's  get  the  drawing  in  front  of  both  of 
us  where  the  court  can  see  it.  The  way  the  patent 
refers  is  to  have  the  initial  contact  very  close  to  the 
end  of  the  flare,  isn't  it? 

A.  It  is  about  an  eighth  of  an  inch  from  the  end, 
as  I  said. 

Q.     In  tlie  drawing?  A.     Yes. 

Q.  Supposing  the  initial  contact,  instead  of  being 
just  where  it  is  shown  in  the  drawing,  is  made  back 
here  in  tlie  recess,  would  that  be  within  the  scoi)e 
of  the  ]iatent  ? 

A.  Well,  as  I  said,  if  it  was  back  farther  along 
the  flare  toward  the  small  end  of  the  flare,  it  could 
still  be  within  the  patent,  yes.  You  could  still  have 
a  differential  angle  from  that  point  backward. 

Q.  Would  you  consider  that,  then,  to  be  adjacent 
the  outer  end  of  the  flared  end  of  the  tube? 

A.  T  think  that  you  could  give  it  that  interpre- 
tation, [419]  because  after  all  the  words  are  merely 
trying  to  express  a  pi'inciple. 

Q.  All  right.  I  just  want  your  interpretation. 
So  that  it  really  doesn't  matter,  as  far  as  you  read 
the  patent,  and  claim  1  in  particular,  it  doesn't  mat- 
ter whether  this  sleeve  touches  first  down  here  near 
the  end  of  the  flare  or  back  where  the  flare  com- 
mences, does  it  ? 

A.  Well,  I  think  that  along  with  that  you  must 
recognize  that  there  are  other  elements  of  the  claim, 
and  that  you  have  to  consider  the  entire  claim. 

Q.  I  know  you  have  to  consider  it,  and  I  don't 
mean  to  shut  you  off,  and  I  won't.    If  you  want  to 
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explain  it,  all  right.  But  we  can  confine  it  and  for- 
get about  the  other  elements  of  the  claim  for  the 
moment.  Your  interpretation  of  this  feature  of  the 
patent  is  that  it  doesn't  matter  whether  the  sleeve 
contacts  first  out  here  near  the  end  of  the  flare,  or 
even  back  at  the  base  where  the  Hare  starts,  is  that 
your  opinion  1 

A.  No,  I  w^asn't  trying  to  make  it  as  broad  as 
that;  I  was  just  trying  to  say  that  it  could  touch, 
initially  at  some  otl\er  point  and  still  be  within  the 
scope  of  the  entire  claun. 

Q.  Could  it  touch  at  some  other  point  and  ful- 
fill the  spirit  of  this  description,  and  I  am  reading 
the  w^ords  "adjacent  the  outer  end  of  the  flared  end 
of  the  tube"?  [420]  A.     I  think  that  it  could. 

Q.  All  right.  Now,  refer  back,  if  you  will,  to 
another  angle  that  is  talked  about  in  the  patent. 
You  can  look  at  Figure  2  of  the  patent  in  suit.  Is 
there  any  dimension  in  degrees,  that  is  to  say  any 
specification  in  degrees,  recited  in  the  patent  re- 
garding the  angle  d,  small  letter  d,  with  an  arrow 
pointing  to  a  line  ?  That  is  the  angle  on  the  outside 
of  the  sleeve  head. 

A.  I  don't  recall  that  the  patent  sets  forth  a 
specific  angle  in  the  wTitten  part  of  the  description. 

Q.  Well,  it  doesn't  give  it  on  the  drawing  either, 
does  it  ?  A.     Not  in  degrees. 

Q.  And  it  doesn't  tell  you  in  the  claims  what  the 
degree  angle  is,  does  it  ? 

A.     It  doesn't  define  it  in  degrees. 

Q.     Now,  as  an  engineer  oi*  an  ex})ert  in  this  field. 
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liow  many  degrees  would  make  such  an  angle? 

A.  Whatever  is  necessary  to  obtain  the  function 
or  the  principle  that  is  involved. 

Q.  Well,  how  would  you  go  about  finding  that 
out,  then? 

A.  Well,  1  think  the  patent  states  that  there  is 
a  close  clearance  or  that  the  sleeve  head  is  so  shaped 
that  it  will  contact  in  the  upper  region  or  the  region 
of  the  clamping  shoulder,  and  that  is  spaced  in  the 
lower  region.  And  once  [421]  that  principle  is 
brought  to  light,  I  think  that  it  wouldn't  be  too 
much  trouble  to  determine  an  angle  that  would  be 
satisfactory. 

Q.  If  it  is  so  simple,  just  tell  the  court  briefly 
how  you  go  about  determining  what  the  angle 
will  be. 

A.  Well,  I  think  that  the  specific  angle  could 
]irobably  best  be  determined  by  straightforward  en- 
gineering analysis,  or  else  experiment,  either  one. 

Q.  Would  you  l^e  al^le  to  determine  it?  Do  you 
have  enough  knowledge  of  the  principles  involved 
to  figure  that  out? 

A.  I  think  if  I  set  about  doing  it  I  think  that 
could  be  determined. 

Q.  You  are  a  man  skilled  in  the  art;  how  would 
you  determine  what  that  angle  should  be?  Tell  the 
court  the  line  that  you  would  follow  in  determining 
what  that  angle  should  be. 

A.  Well,  as  I  mentioned,  it  could  be  determined 
by  a  stress  analysis  or  by  experiment. 

Q.     Is  that  your  complete  answer? 
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A.     I  think  so. 

Q.  Are  there  any  circumstances  under  which 
that  angle  might  be  as  much  as  10  degrees  and  op- 
erate satisfactorily  ? 

A.  That  depends  upon  what  you  are  designing 
for. 

Q.  I  said  any  circumstances,  any  fitting  em- 
l)odying  these  [422]  principles,  and  you  can  make 
yo.ur  own  exampk^  if  you  want  to,  is  there  any  fit- 
ting that  could  be  built  up  out  of  this  patent  and 
use  an  angl(»  as  much  as  10  degrees  and  be  within 
tlie  teaching  of  the  patent? 

A.     Yes,  I  think  it  could. 

Q.  What  is  the  least  angle  that  could  be  em- 
ployed and  embody  the  teaching  of  the  patent? 

A.  Well,  the  least  angle  would  be  that  angle 
tliat  would  still  produce  the  principle  that  the  patent 
teaches. 

Q.  Well,  in  degrees,  what  is  the  least  possible 
angle  in  degrees  under  any  materials  that  you  want 
to  assume  that  are  put  into  this  thing  that  would 
work  as  the  patent  teaches  and  be  within  the  scope 
of  the  patent  subject-matter? 

A.     Well,  that  is  a  very  broad  question. 

Q.     Sure.    You  know  a  lot  about  the  art. 

A.  I  don't  think  that  there  is  any  specific  cut- 
off point,  because  you  could  always  hedge  another 
minute  or  two  minutes,  perhaps. 

Q.  Would  1/10  of  one  degree  comply  with  the 
tear-liing  of  the  patent '? 


442  The  Parker  Appliance  Co.,  etc. 

(Testimony  of  John  N.  Wolfram.) 

A,     It  might  if  you  had  the  otlier  parts  of  the 
fitting  proportioned,  likewise. 

Mr.  Hiiebner :     I  am  ready  to  go  on,  but  perhaps 
your  Honor  wants  to  take  the  recess. 

The  Court:     We  will  take  our  recess.    We  will 
recess  for  15  minutes  at  this  time. 
(A  recess  was  taken.)  [423] 
Mr.  Huebuer:     Your  Honor,  I  will  at  this  time 
offer    in    evidence    the    Defendants'    Exhibits    A 
through  E,  both  inclusive,  which  have  been  previ- 
ously marked  for  identification. 
The  Court :     They  may  be  received. 

(The  docmnents  referred  to  were  received  in 

evidence  and  marked  Defendants'  Exhibits  A 

through  E.) 

Mr.  Huebner:     And  with  your  Honor's  j^ermis- 

sion,  we  will  withdraw  the  ])encil  sketches  for  the 

purpose  of  making  photostats. 

The  Court:     You  may  have  the  permission. 

Q.     (By  Mr.  Huebner)  :     Now,  let's  look  at  claim 

2  of  the  Parker  patent  in  suit,  Mr.  Wolfram,  and 

see  if  we  can  find  out  what  your  opinion  is  Mr. 

Parker  contributed  to  the  world  so  far  as  is  defined 

in  claim  2.   I  will  quote  parts  of  it  as  we  go  along. 

"In  a   coupling  for  tubes  having  the  ends 

thereof     flared,     coupling     members     having 

threaded  engagement  with  each  other,  one  of 

said  coupling  members  having  a  seat  associated 

therewith  for  engaging  the  inner  flare  of  the 

flared  end  of  the  tube  and  the  other  coupling 

member  having  a   clamping  shoulder  and   an 
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imiev  wall,  a  sleeve  surrounding  said  tube  and 
having  a  solid  head  cai3able  of  radial  expan- 
sion  during   the    clam])ing   action,    said   head 
being  provided  with  a  clamping  [424]  shoulder 
against   which   the   shoulder   of   the    coupling 
member  engages  and  an  innei-  flare  surface  for 
engaging  the  outer  flared  end  of  the  tube," 
Up  to  that  point,  it  is  public  domain,  isn't  it  I  In 
other  words,  what  I  have  been  referring  to  as  art 
prior  to  Mr.  Parker,  and  what  the  coui't  has  refer- 
3*ed  to  as  public  domain  *?  A.     Yes. 

Q.     Now,  picking  up  the  language  of  the  claim 
again, 

"said   clamping  shoulder  being  spaced  a   dis- 
tance back  of  the  inner  flare  surface," 
That  is  also  in  the  prior  art  or  public  domain, 
isn't  it"?  A.     Yes. 

Q.     To  your  personal  knowledge?    1  am  basing 
these  questions  on  your  personal  knowledge. 
A.     Yes. 
Q.     Reading  on : 

''the  outer  surface  of  said  head  and  the  said 
inner  wall  of  the  coupling  member  being  so 
shaped  relative  to  each  other  that  when  the 
sleeve  head  expands  during  the  clamping  ac- 
tion they  will  contact  only  in  the  region  of  the 
clamping  shoulder," 
Now,  is  it  your  opinion  that  that  phrase  quali- 
fies the  [425]  subject  matter  insofar  as  Mr.  Park- 
er's contribution  to  the  art  is  concerned? 
A.     Yes,  with  the  head  being  a  solid  head. 
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Q.  Well,  we  already  had  the  solid  head,  which 
was  part  of  the  prior  art.  We  already  had  that  in 
the  combination,  yon  will  recall.  Now,  let's  read 
more  of  the  claim, 

"the  remaining  portion  of  the  head  being  free 
from  contact  with  the  couplmg  member 
whereby  the  clamping  force  of  the  head  against 
the  tube  is  determined  by  the  spring  tension  of 
the  metal  forming  said  head. ' ' 

Now,  as  far  as  that  last  quoted  portion  goes,  you 
have  got  in  the  j^rior  art  or  pul^Iic  domain,  don't 
you? 

A.  I  am  not  sure.  I  don't  know  of  any  prior 
art,  I  can't  think  of  any  at  the  moment,  where  there 
is  a  head  which  can  expand  and  have  hoop  tension 
and  be  free  from  contact  at  the  lower  end. 

Q.  There  is  a  phrase  in  this  blocked  off  portion 
reading,  "region  of  the  clamping  shoulder."  What 
is  meant  by  that  % 

A.  Well,  that  is  the  region  that  we  were  dis- 
cussing this  morning  in  connection  with  the  pencil 
sketches. 

Q.  Where  you  drew  a  little  red  circle  on  a 
sketch'?  A.     Yes.  [426] 

Q.     Are  you  referring  to  Figure  1  of  Exhibit  B  % 

A.    Yes,  I  am. 

Q.  All  right.  So  that  in  order  to  conform  to 
this  language,  "the  region  of  the  clamping  shoul- 
der," there  must  be  a  contact  between  the  nut  and 
the  head  of  the  sleeve  not  only  on  the  plane  hori- 
zontal surface  of  those  respective  pieces,  but  also 
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part  way  down  the  side  on  tlie  circumferential  sur- 
face, that  is  your  testimony? 

A.  No,  I  didn't  say  that  it  had  to  go  part  way 
down  the  side.     It  could  be  right  at  the  corner. 

Q.     And  terminate  at  the  corner?  A.     Yes. 

Q.  So  that  if  there  is  a  clearance  from  the  cor- 
ner on  down  between  the  inner  wall  of  the  nut  and 
the  outer  wall  of  the  sleeve,  I  want  to  repeat  that, 
a  clearance  from  the  corner  all  the  w^ay  down,  that 
is  within  the  meaning  of  this  language  in  the  claim '? 

A.  Yes,  as  long  as  at  the  corner  there  is  some 
means  for  limiting  the  expansion. 

Q,     Limiting  radial  expansion? 

A.     Yes. 

Q.  And  do  you  consider  that  to  be  essential 
under  the  teaching  of  the  j)atent  and  in  particular 
this  claim,  do  you? 

A.     Yes,  it  is  part  of  the  claim. 

Q.  Well,  then,  would  you  say  that  a  physical 
structure  [427]  which  had  all  these  parts  of  the 
claim,  except  that  there  was  a  clearance  between 
the  outside  of  the  sleeve  head  and  the  inside  of  the 
nut,  all  the  way  up  to  the  corner,  that  such  a  de- 
vice would  not  be  within  the  scope  of  this  claim  2? 

A.  If  it  did  not  provide  any  means  at  the  corner 
for  limiting  the   expansion. 

Q.     For   limiting   radial   expansion? 

A.     Radial  expansion. 

Q.     That  is  what  you  mean?  A.     Yes. 

Q.  Then  it  would  not  come  within  the  scope  of 
this  claim?  A.     Yes,  I  think  so. 
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Q.  T  meant  to  raise  my  voice  to  suggest  a  ques- 
tion.   What  is  your  answer?  A.     Yes. 

Q.  It  would  not  come  within  the  scope  of  the 
claim  ? 

A.  That's  correct,  if  there  is  no  means  for  limit- 
ing the  expansion,  even  at  the  comer,  then  I  don't 
think  that  the  claim  would  cover  it. 

Q.  All  right.  Now  this  phrase  "so  shaped"  in 
claim  2  enables  the  shaping  for  tlie  function  de- 
scribed to  ])e  either  a  deformation  of  the  sleeve 
or  a  deformation  of  the  nut,  or  both,  doesn't  it? 

A.  I  am  not  sure  what  you  mean  by  a  deforma- 
tion.    It  is  [428]  a  formation. 

Q.  Let  us  say  instead  of  having  straight  or  plain 
wall  surfaces  they  are  recessed  or  they  are  angled, 
now  that  angling  or  recessing  can  occur  either  on 
the  sleeve  or  on  the  nut,  can't  it? 

A.  Yes,  in  line  with  those  sketches  that  we  made 
previously. 

Q.  And  those  sketches  would  be  included  in  what 
you  talk  about  as  the  range  of  equivalents  imder 
these  words  "so  shaped"  in  claim  2?  A.     Yes. 

Q.  Let's  go  to  claim  3.  I  am  going  to  I'ead 
what  I  think  is  prior  art  or  public  domain,  and 
then  we  will  stop  and  compare: 

"In  a  coupling  for  tul)es  having  the  ends 
thereof  flared,  coupling  members  having 
threaded  engagement  with  each  other,  one  of 
said  coupling  members  having  a  seat  associated 
therewith  adapted  to  engage  the  inner  face  of 
the  flared  end  of  the  tube  and  the  other  cou- 
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Idling  member  having  a  clamping  shoulder,  a 
sleeve  surrounding  said  tube  and  having  a  solid 
head  provided  with  a  shoulder  against  which 
the  clamping  shoulder  of  the  coupling  member 
engages,  said  head  having  the  imier  surface 
thereof  provided  with  a  coniform  Hare."  [429] 

\]\)  to  that  point  it  is  public  domain  or  prior  art, 

isn't  it?  A.     Yes. 

Q.     Then  we  come  to  a  phrase: 

''so  shaped  that  the  initial  contact  of  the  head 
with  the  flared  end  of  the  tube  is  at  the  free 
end  of  the  head  and  adjacent  the  outer  end  of 
the  flared  end  of  the  tube," 
Now%  that  I  presume  from  your  testimony  is  one 

of  the  two  crucial  features  of  this  claim  3,  is  that 

right?  A.     That's  correct. 

Q.     And  go  on  now  and  read  a  little  further: 
''the  outer  surface  of  said  head  and  said  inner 
wall  of  the  coupling  member  being  so  shaped 
relative  to  each  other" 
Then  it  goes  on  and  explains: 

"that  when  the  sleeve  head  expands  during  the 
clamping  action,  the  portion  of  said  head  con- 
tacting with  the  Hared  end  of  the  tube  is  at  all 
times  out  of  contact  with  the  coupling  member 
whereby  the  clamping  face  of  the  head  against 
the  tube  end  is  determined  by  the  spring  ten- 
sion of  the  metal  forming  said  head." 
Now,  that  last  quoted  portion  is  a  second  crucial 

feature  of  this  claim  3,  isn't  it? 
A.     Yes.  [430] 
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Q.  And  botli  of  the  crucial  clauses  are  charac- 
terized ])y  the  limitins^  words  "so  shaped,"  is  that 
right  ? 

A.  Yes,  the  words  "so  shaped"  are  repeated  in 
both  of  those  clauses. 

Q.  As  a  matter  of  fact,  the  words  "so  shaped" 
qualify  the  crucial  features  of  each  one  of  the  three 
claims  of  the  patent,  don't  they? 

A.     Did  you  say  the  three  claims  of  the  patent? 

Mr.  Huebner:  Perhaps  you  had  better  read  the 
question. 

(The  question  was  read  by  the  reporter.) 

The  Witness:  That  is  correct,  those  terms  or 
words  appear  in  all  three  claims.  [431] 

Q.  I  would  like  to  ask  you  now  Avhat  benefit,  if 
any.  do  you  find  by  providing  an  angular  difference 
between  the  outside  of  the  sleeve  head  and  the  in- 
side of  the  nut,  rather  than  merely  a  straight  clear- 
ance that  goes  all  the  wa^^  dovrn  the  corresponding- 
area?  A.     Did  you  ask  what  the  benefit  was? 

Q.     Yes.  if  there  is  a  benefit. 

A.  Well,  the  shaping  of  the  parts  in  that  man- 
ner gives  the  principle  which  is  disclosed  in  tliis 
patent,  that  is,  of  having  the  three  zones  which  we 
speak  of.  It  pro\ddes  the  means  for  limiting  the 
expansion  in  one  zone  and  for  permitting  the  free 
exyiansion  in  another  zone. 

Q.  You  are  talking  about  radial  expansion,  I 
presume  ?  A.     Yes. 

Q.     J>ut  in  an  ilhistration,  sucli  as  Exhibit  D,  I 
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presume  you  find  that  does  not  contain  the  benefit 
that  you  have  talked  about,  because  there  is  no  con- 
fining radial  expansion  outwardly  in  the  region  of 
the  shoulder? 

A.  That  is  one  of  the  reasons.  The  other  reason 
is  that  I  don't  find  any  exjjansion  in  that  struc- 
ture. 

Q.     Well,  all  right. 

A.     I  made  samples  and  didn't  get  expansion. 

Q.     You  made  samples  of  this? 

A.     Yes,  I  did.  [432] 

Q.     Have   you  any   with   you? 

A.     I  think  so. 

Q.     May  we  look  at  them? 

Mr.  Freeman:  Yes,  you  can.  I  am  wondering 
if  I  can't  ask  the  witness  to  come  down  and  pick 
up  his  own  props,  as  long  as  the  defendant  is  ask- 
ing us  to  produce  the  props  that  they  need. 

The  Court:  Do  you  want  that  underlined  in  the 
record  ? 

Mr.  Freeman:     No. 

(Witness  leaving  stand  and  returning  with 
article.) 

Q.  (By  Mr.  Huebner) :  You  hold  in  your  hand 
an  assembly  of  parts,  which  you  say  was  made  up 
to  exemplify,  physically  exemplify,  Exhibit  D? 

A.     Yes. 

Q.     May  I  look  at  it,  please? 

The  Court:  While  you  are  figuring  up  your  next 
question,  I  wonder  if  I  can  ask  one.    I  would  like 
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to  ask  oj^jposing  counsel,  can  you  get  a  patent  upon 

a  fixture  which  says  that  fixture  is  so  shaped  so 

that  it  will  produce  certain  results,  without  giAing 

any  description  as  to  the  angle,  the  size,  or  anything 

else? 

Mr.  Huebner:     I  say  no. 

The  Court:  Well,  wait  a  minute.  I  am  asking 
Mr.  Freeman. 

Mr.  Freeman:  The  answ^er,  as  far  as  we  are 
concerned,  is  [433]  yes.  In  other  words,  the  patents 
are  taken  out  to  teacli  mankind  the  benefits  or  to 
exemplify  the  contribution  made.  The  jjatent  must 
be  definite  enough  so  one  skilled  in  the  art  could 
take  the  illustrative  drawings,  together  with  the 
description  thereof,  and  then  bring  about  the  end 
result  that  the  man  teaches.  A  patent  is  not  granted 
upon  a  thing  that  is  20  degrees  or  5  degrees  and 
two  minutes.  It  is  not  granted  upon  whether  a 
thing  is  four  inches  long  or  eight  inches  long.  It 
is  granted  upon  a  comlnnation  of  a  plurality  of 
])arts,  each  of  which  performs  a  function,  and  col- 
lectively they  bring  about  the  complete  ensemble 
of  the  claim.     That  is  w^hat  is  here  involved. 

Now^,  it  is  our  position  that  when  the  patentee 
Parker  stated  in  claim  2,  for  example,  that  the  parts 
brought  about  this  end  result,  so  that  you  would 
liave  the  portion  of  the  sleeve  head  adjacent  the 
region  of  contact,  and  then  had  another  part  where 
he  said  that  portion  of  that  same  sleeve  head  ad- 
jacent the  flare  was  free  to  expand,  then  Parker 
produced  and  told  the  world  how  to  make  a  physi- 
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cal  device,  and  that  is  all  that  ho  is  called  upon 

to  do. 

He  says  you  must  get  the  kind  of  clearance  that 
\vill  permit  the  very  thing  he  descrihes  in  his  patent 
specifications;  in  other  words,  he  describes  in  his 
patent  specifications,  starting  along  with  column 
2,  Fig.  2,  you  might  say  starting  with  line  11,  on 
down  to  line  59,  he  speaks  about  tlie  [434]  particu- 
lar head  on  the  sleeve,  the  outer  surface  of  the  head, 
he  speaks  about  the  spring  tension,  he  speaks  about 
where  you  have  unlimited  expansion. 

Now,  when  we  talk  about  unlimited  expailsion 
of  the  lower  end  of  the  sleeve,  that  means  mi- 
limited  expansion.  Of  course,  you  could  over-ex- 
pand that  beyond  its  elastic  limits.  Then,  of  course, 
it  just  won't  work  after  that.  In  other  words, 
what  Parker  told  the  woi'ld  is  when  you  want  spring 
tension,  you  have  to  stay  below  the  elastic  limits 
of  that  sleeve.  If  you  go  ])eyond  the  elastic  limits 
of  the  sleeve,  you  no  longer  have  spring  tension. 

So  Parker,  in  describing  his  patented  structure, 
discloses  and,  as  clearly  as  anyone  could,  describes 
Avhat  he  means  by  the  sleeve  being  so  shaped. 

The  Court:  Mr.  Freeman,  I  didn't  want  you  to 
argue  the  matter. 

Mr.  Freeman:  And  I  don't  Avant  to  argue  it 
either,  your  Honor. 

The  Court:  I  wanted  to  know  whether  or  not 
in  your  opinion  anyone  could  get  a  patent  for  a  fix- 
ture in  which  he  describes  the  fixture  as  being  so 
shaped  as  to  produce  a  certain  result. 
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Mr.  Freeman:     There  are  many  cases 

The  Court:     You  say  he  can? 

Mr.  Freeman:  Yes.  The  hydraulic  press  case, 
decided  [435]  by  the  Supreme  Court,  is  a  very 
good  example  of  that.  AYe  are  prepared  at  the 
proper  time,  your  Honor,  to  furnish  authority  for 
the  statement  we  make. 

The  Court:     I  assumed  that  you  were  ready. 

Mr.  Freeman:     Yes. 

The  Court:  Mr.  Huebner,  you  disagree,  T  as- 
sume. 

Mr.    Huel)ner:     I   violently   disagree. 

The  Court:  And  you  will  produce  authorities 
to  support  your  violent  disagreement  from  the 
courts '? 

Mr.  Huebner:  Yes.  I  did  that  in  my  opening 
statement.  One  of  the  most  important  cases  is  the 
General  Electric  case.  Another  recent  case  dis- 
cusses the  point,  even  after  it  has  been  pared  off 
by  the  Supreme  Court,  in  Walker  vs.  Halliburton, 
which  is  directly  in  point. 

The  language  of  these  claims,  I  contend,  makes 
them  absolutely  fatally  defective.  The  patent  as 
to  all  three  claims  is  invalid  almost  on  its  face,  if 
not  on  its  face. 

The  Court:  Mr.  Huebner,  I  suppose  you  have 
been  engaged,  and  I  know  you  have  been  engaged, 
in  the  patent  business  for  a  good  many  years  and 
you  are  perfectly  familiar  with  patents  and  patent 
applications.  Do  you  mean  to  tell  me  that  when 
you  make  an  application  for  a  patent,  you  have 
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got  to  descri))e  the  fixture  by  metes  and  bounds,  by 

angles,  or  can  you  describe  it  by  results? 

Mr.  Huebner:  You  can  never  describe  it  en- 
tirely by  results.  [436]  You  nuist  have  some  struc- 
ture. If  the  patent  is  broad  and  pioneer  in  chai*- 
acter,  your  language  may  be  more  general  as  to 
proportions  and  dimensions  and  angles.  If  the 
thing  you  are  contributing  is  in  an  art  that  is 
crowded  almost  to  the  point  of  exhaustion,  that  is 
to  say,  the  art  is  so  crowded  that  what  you  have 
done  is  a  minor  step,  then  you  are  required  to  give 
accurate  dimensions  and  angles,  and  particularly 
when  the  angles  are  critical  or  crucial,  and  the 
action  or  reaction  of  the  parts  is  the  critical  or 
crucial  thing,  you  have  got  to  give  enough  infor- 
mation so  somebody  can  take  your  patent  and  go 
to  work  and  build  one  that  will  do  the  job. 

The  Court:  Would  it  have  met  your  objection 
if  they  had  included  in  this  patent  an  angle  of  5 
degrees  ? 

Mr.  Huebner:  It  would  have  met  some  of  our 
objections  if  they  had  specified  the  degree  of  angle 
in  the  two  crucial  instances  which  are  lacking.  Then 
it  w^ould  have  been  simpler  for  the  manufacturer, 
if  he  weren't  bound  by  government  restrictions,  if 
the  patent  were  clarified  as  to  what  the  claim  is, 
what  the  monopoly  is,  then  the  independent  manu- 
facturer who  wants  to  make  something  knows  what 
he  must  avoid  to  stay  outside  the  bomidary  of  the 
j)atent  monopoly.  That  is  the  very  purpose  of  re- 
quiring conciseness  and  accuracy  and  certainty  in 
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not  only  the  patent  description  but  in  the  patent 

claims.  [437] 

The  Court:  Now  may  I  ask  you  another  ques- 
tion? I  assume  that  the  diagrams  of  the  patent 
are  just  as  much  a  part  of  the  patent  as  the  words 
of  the  patent,  is  that  correct? 

Mr.  Huebner:  I  never  balanced  their  worth, 
your  Honor,  but  one  is  taken  with  the  other,  one 
supplements  the   other. 

The  Court:  One  supplements  the  other,  that's 
right.  So  if  someone  could  take  the  diagram,  if 
they  couldn't  miderstand  the  language,  if  they  could 
take  the  diagram  and  figure  it  out,  would  that  be 
sufficient  ? 

Mr.  Huebner:  In  some  cases  it  might.  I  will 
tell  3^ou.  it  might  be  sufficient,  your  Honor,  as  far 
as  the  descriptive  part  of  the  specification  goes, 
but  it  is  never  sufficient  so  far  as  the  claims  are 
concerned,  and  the  claims  have  to  be  considered  and 
construed  separately  from  the  description.  Even 
if  you  took  the  drawings,  your  Honor,  and  by  look- 
ing at  the  drawings  and  looking  at  the  general  lan- 
guage of  the  description,  you  could  tell  what  you 
had  to  do  to  make  one  of  these  things  work,  and 
then  you  come  downi  to  the  claims  which  are  char- 
acterized, depend  entirely  for  their  validity,  if  they 
are  valid,  on  a  phrase  "so  shaped,"  the  patent  is 
nevertheless  invalid  for  uncertainty  under  Section 
4888  of  the  Revised  Statutes,  l^ecause  the  claims 
must  properly  and  accurately  and  unambiguously 
define  the  invention.     So  tliat  there  are  metes  and 
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bounds   within   which   the   man  has   his   monopoly 
and   outside   of  W'hich   the  public   is   free   to  take 
over.  [438] 

The  Court:  You  don't  think  an  engineer  could 
look  at  Figure  2  and  tigiire  out  the  degree  of  angle, 
d  for  instance? 

Mr.  HuelDner:  He  might  be  able  to  figure  out 
approximately  what  this  angle  is,  but  he  couldn^t 
necessarily  figure  it  out  from  these  lines,  because 
the  lines  are  thick  enough  that  in  small  sizes  a  few^ 
thousandths  of  an  inch  one  w^ay  or  the  other  might 
make  a  lot  of  difference.  It  might  even  be  the 
difference  between  infringement  and  non-infringe- 
ment. And  some  of  these  lines  are  more  than  a 
thousandth  of  an  inch  wide. 

The  Court:  They  haven't  attempted  to  limit 
the  angle  in  any  way,  they  haven't  said  an  angle  of 
five  degrees  or  ten  degrees  or  fifteen  degrees,  they 
have  just  said  an  angle. 

Mr.  Huebner:  That  is  right,  and  that  is  one 
reason 

The  Court:     They  are  including  all  angles. 

Mr.  Huebner:     Apparently  they  are. 

The  Court:  Let's  assume,  for  instance,  that  this 
is  the  first  time  that  anyone  ever  thought  of  putting 
an  angle,  designated  "d"  on  Figure  2,  on  the  head 
of  the  sleeve,  do  you  think  they  could  get  a  patent 
on  that? 

Mr.  Huebner:  I  think  it  only  involves  me<?hani- 
cal  skill,  and  that  if  a  clearance  is  desired,  the  ob- 
vious thing  for  a  mechanic  skilled  in  the   field  is 
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to  either  make  a  straight  cut-off  section,  which  gives 
you  clearance,  or  if  you  don't  want  it  clear  all  the 
way  down,  cut  it  at  an  angle.    It  is  [439]  obvious. 

The  Court:  Let's  assume  from  time  immemorial 
people  had  been  making  these  fittings  and  they  had 
been  making  the  head  of  the  sleeve  so  that  it  would 
snugly  fit,  there  was  no  angle  at  all,  it  would  just 
snugly  fit 

Mr.   Huebner:     No   clearance? 

The  Court:     No  clearance. 

Mr.  Huel^ner:     Contact  metal  to  metal? 

The    Court     (Continuing):     then    somebody 

thought  of  the  idea,  may))e  if  we  put  an  angle  in 
there  so  it  would  not  contact  they  would  make  a 
better  fitting,  and  they  experimented  and  found  it 
was  true  that  by  putting  a  little  angle  there  they 
made  a  better  fitting;  could  they  get  a  patent  upon 
that? 

Mr.  Huebner:  Under  those  facts,  your  Honor, 
they  might  have  a  good  patent.  That  is,  the  person 
who  did  that  might  have  a  good  patent. 

That  would  be  a  rather  rare  situation  where  no- 
body in  the  art  over  all  the  years  had  ever  discov- 
ered the  advantage  of  a  clearance  in  there,  and  sud- 
denly a  man  comes  along  and  for  the  first  time  it 
has  ever  occurred  he  puts  in  an  angle  and  makes 
a  clearance,  that  might  be  a  patentable  invention. 

The  Court:  Well,  was  this  the  first  time  in  this 
patent  that  there  was  an  angle  put  in,  *'d"? 

Mr.   Huebner:     It   probably   was   the   first   time 
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that  an  angle  [440]  was  put  so  that  it  is  initially 
an  angle.  It  is  not  the  first  time  there  has  been 
a  clearance  in  there.  There  are  lots  of  examples 
which  show  a  clmrance.  And  one  of  our  points  is 
that  there  is  no  advantage  in  an  angle  over  an  ordi- 
nary clearance.  In  fact,  we  don't  think  that  it 
has  as  good  a  co-operation  as  where  you  lla^■e  a 
straight  clearance  all  the  way  down. 

The  Court:  Supposing,  for  instance,  from  time 
immemorial  they  had  been  working  on  these  fit- 
tings, and  they  had  made  the  fitting  snug,  so  that 
there  was  contact  between  the  head  and  the  bolt  or 
the  nut,  and  then  somebody  had  experimented  and 
they  left,  say,  an  eighth  of  an  inch  clearance  all 
the  way  up,  but  it  didn't  produce  an  entirely  satis- 
factory fitting,  and  someone  came  along  and  said, 
"We  have  tried  it  snug,  contact  to  contact,  metal 
to  metal,  and  we  have  tried  it  with  a  separation 
in  there,  now  I  wonder  v/hat  would  happen  if  we 
])ut  an  angle  there,  attach  it  at  the  top  and  leave 
it  open  at  the  bottom,"  and  they  tried  it  and  it 
worked  ? 

Mr.  Huebner:  On  your  example,  your  Honor, 
that  might  be  patentable  invention.  Just  taking 
your  example  as  you  have  given  it,  and  I  don't 
want  to  confuse  it  with  a  lot  of  ifs  and  ands  at  this 
point. 

The  Court :  It  has  to  be  very  simple  if  I  under- 
stand it. 

Mr.  Huebner:     There  is  more  to  this  case,  how- 
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ever,  than  just  that  example.     That  is  one  step  in 

the  logic.  [441] 

The  Court:  I  know,  but  I  can't  digest  all  the 
case  at  one  time.  If  I  can  digest  one  point  at  a 
time,  maybe  we  can  sum  this  up. 

Now,  are  you  willing  to  admit  that  as  far  as  you 
know  this  patent  is  the  first  patent  in  which  the 
angle  was  used'?  You  say  there  have  been  other 
patents  in  the  prior  art,  or  in  the  public  domain, 
that  had  a  space  between  the  collar  and  the  nut? 

Mr.  Huebner:     That  is  the  sleeve  and  the  nut. 

The  Court:  The  collar  of  the  sleeve  and  the  nut. 
But  this  is  the  first  time,  if  I  miderstand  correctly, 
that  this  question  of  an  angle  has  been  used. 

Mr.  Huebner:  x\s  far  as  I  know,  the  art,  your 
Honor,  this  is  the  first  disclosure  of  an  angle  of  this 
character  initially  present  l^etween  the  outside  of 
the  sleeve  head  and  the  inside  of  the  nut. 

The  Court:  Well,  excuse  me  for  breaking  in.  I 
wanted  to  clarify  that  situation. 

Mr.  Huebner:  That  is  all  right.  There  is  more 
to  it,  though,  that  will  develop. 

The  Court:  Opposing  counsel  tells  me  that  there 
is  more  to  it  than  just  that  one  thing. 

Mr.  Huebner:  One  of  Mr.  Parker's  earlier  pat- 
ents, I  don't  know  whether  it  is  in  evidence  or  not, 
I  will  look.  No.  1,977,240,  showed  an  angle  whicli 
was  very  apparent  in  [442]  Figure  5.  I  don't 
know  whether  I  am  getting  ahead  of  the  evidence 
or  not. 

Mr.  Freeman :  I  think  you  are  a  little  bit  ahead 
of  it.     I  have  no  objection. 
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Mr.  Huebner:  I  tl'iecl  to  answer  the  court's  ques- 
tion. There  is  an  angle  shown  in  one  of  Mr.  Park- 
er's own  patents,  and  I  better  not  say  any  more 
about  it  yet,  ])ecause  the  ])atent  isn't  in  evidence. 
It  is  No.  1,977,240. 

Mr.  Lyon :     It  is  Exhibit  26. 

Mr.  Huebner:  Then  Mr.  Freeman  and  I  are 
botli  wrong.     Exhibit  26. 

If  your  Honor  will  look  at  Figure  5  you  will  see 
an  angle  there.  Of  course  that  will  require  some 
discussion  and  explanation,  I  assume,  at  a  subse- 
quent point  of  the  trial.  Now,  that  is  prior  art,  the 
one  you  are  looking  at.  Exhibit  26  is  part  of  the 
prior  art. 

The  Court:  From  the  diagram  it  looks  as  if 
there  is  an  angle.  Whether  there  is,  or  not,  I  don't 
know.     But  it  certainly  looks  like  it. 

Mr.  Huebner:  There  is  just  as  much  of  an  angle 
shown  in  the  drawing  on  that  ])atent  as  there  is 
showni  in  the  patent  in  suit,  and  the  patent  in  suit 
doesn't  tell  how  much  of  an  angle.  It  just  says 
an  angle.  But  there  is  an  earlier  showing,  and 
that  is  why  I  w^anted  to  qualify  my  answer  to  your 
Honor.  [443] 

Q.  (By  Mr.  Huebner)  :  On  this  subject  of  angle, 
I  would  like  you  to  look,  Mr.  Wolfram  on  your  own 
illustrated  drawing  in  the  collection  of  drawings 
Exhibit  28,  and  the  particular  one  I  suggest  for 
your  attention  is  Exhibit  28-Q.  Do  you  have  it 
convenient?  A.     Yes,  I  do. 

Q.     This  drawing  I  think  you  pre})ared  to  illus- 
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trate  tJie  angle  that  has  been  the  subject  of  our  re- 
cent   conversation,    "permits    maximum    shoulder 
contact,"   is  that  an   important   feature? 

A.    Yes. 

Q.  This  drawing,  however,  illustrates  a  clear- 
ance at  the  upper  end  of  the  sleeve  shoulder  so 
that  there  is  a  space  between  the  outside  circumfer- 
ential surface  of  the  shoulder  and  inside  of  the  nut. 
Is  that  a  correct  showing? 

A.     Yes,  that  is  correct,  in  this  view. 

Q.  What  is  it  in  this  drawing  or  in  the  device 
represented  by  this  dramng  which  performs  the 
function  you  talked  about  a  while  ago,  namely,  that 
of  confining  the  expansion  of  the  sleeve  head  in 
the  region  of  the  shoulder? 

A.  It  would  be  any  point  of  contact  which  is 
established  when  the  sleeve  head  expands. 

Q.  Well,  it  doesn't  show,  then,  in  this  drawing, 
does  it? 

A.  No.  This  drawing  w^as  made  practically 
free-hand  [444]  for  illustrative  purposes,  and  it 
doesn't  actually  show  a  contact  point.  I  might 
also  say  that  this  drawing  show^s  the  parts  in  their 
initial  finger  tight  condition. 

Q.  How  do  you  know  that  there  is  a  radial  ex- 
pansion of  the  sleeve  in  the  region  of  the  shoulder? 

A.     Well,  you  can  observe  it  from  samples. 

Q.     Do  you  mean  you  haA'e  made  measurements? 

A.  We  have  the  cut-away  samples  where  you 
can  see  the  expansion. 

Q.     Have  you  ever  made  measurements? 
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A.     Not  measurements  at  that  point,  no. 

Q.  In  other  words,  have  you,  to  clear  it  up  in 
my  mind  and  perhaps  in  the  court's  mind,  have 
you  ever  taken  three  of  these  pieces  that  go  to- 
gether to  make  up  a  fitting  on  the  end  of  a  flared 
tube  and  measured  the  outside  diameter  of  the 
shoulder  of  the  sleeve  before  it  is  tightened  up, 
and  then  measured  it  again  afterwards  to  see  if 
there  was  any  difference? 

A.     I  have  at  the  lower  end  of  the  sleeve. 

Q.  My  question  was  at  the  upper  end,  at  the 
shoulder  end.  A.     No. 

Q.     You  have  not  done  that?  A.     No.  [445] 

Q.  Then  your  statement  that  there  is  a  radial 
expansion  in  the  shoulder  end  of  the  sleeve  is  based 
upon  your  theory  as  an  engineer,  is  that  right'? 

A.     No.     I  say  you  can  see  it  in  the  samples. 

Q.  What  sample  ?  Will  you  pick  one  out  where 
you  can  see  that? 

The  Court:  Maybe  I  don't  miderstand  your 
term  "expansion."  I  thought  expansion  was  the 
blowdng  up  and  extending  out. 

Mr.  Huebner:     That  is  one  meaning  of  it. 

The  Court:  Is  that  what  you  are  talking  about 
here  ? 

Mr.  Huebner:  In  this  particular  case,  we  are 
talking  about  radial  expansion.  Maybe  I  can  point 
it  out  on  this  drawing,  Exhibit  28-Q.  When  I  say 
radial  expansion,  I  talk  about  expansion  in  this 
way,  the  horizontal  direction  on  the  drawing  only. 
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A  general  expansion,  as  you  say,  would  be  in  all 

directions. 

The  Court:  Yes.  You  mean  by  an  expansion, 
then,  a  pushing  out? 

Mr.  Huebner:  A  pushing  out  of  the  surface  at 
the  shoulder  radially  outwards  as  distinguished 
from  this  direction  or  distinguished  from  that  di- 
rection. 

The  Court:  In  the  light  of  that  explanation,  I 
would  like  to  ask   the  witness  a   question. 

Mr.  Huebner:     Yes,  sir.  [446] 

The  Court:  Bo  you  mean  to  tell  me  you  can 
tell  whether  there  has  been  expansion  by  just  look- 
ing at  these  fittings? 

The  Witness:  Well,  I  have  an  example  here, 
your  Honor,  where  you  can  see  that  the  corner  of 
the  sleeve  is  out  into  contact  at  the  upper  end  of 
the  sleeve. 

The  Court:  Well,  is  that  why  you  say  there  is 
an  expansion?  Will  you  point  out  to  me  where  you 
say  there  is  an  expansion? 

The  Witness:  I  am  saying  that  at  the  portion 
of  the  sleeve  adjacent  the  shoulder,  the  sleeve  head 
is  out  into  contact  with  the  wall  of  the  nut.  At  the 
same  time,  you  can  observe  that  it  is  still  out  of 
contact  at  the  bottom  end  of  the  sleeve. 

The  Court:  Well,  does  that  indicate  there  lia^ 
been  an  expansion,  or  does  it  indicate  that  when 
you  have  taken  the  nut  and  tightened  it  down,  that 
there  has  been  a  tendency  of  these  two  parts  to 
get  closer  together? 
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The  Witness:  Yes.  When  you  tighten  the  fit- 
ting, the  two  parts  tend  to  get  closer  together. 

The  Court:  What  I  am  asking  you  is,  can  you 
take  a  fitting  this  size,  and  this  is  a  large  fitting, 
and  just  hy  looking  at  it  observe  that  there  has 
been  an  expansion? 

The  Witness:  Well,  in  this  particular  fitting  I 
know  that  when  we  started  out,  the  sleeve  head  was 
smaller  at  that  end  and  was  not  out  to  a  diameter 
large  enough  to  engage  the  [447]  outside  wall  of 
the  nut. 

The  Court:  You  are  drawing  your  conclusion 
from  the  results  obtained  rather  than  from  the  ob- 
servation. 

The  Witness:  Well,  I  observed  the  parts  be- 
forehand and  then  after  assembly. 

The  Court :  I  am  glad  you  are  an  expert,  because 
I  certainly  can't  see  it.     That  is  beyond  me. 

Q.  (By  Mr.  Huebner) :  The  court's  questions 
to  you  were  upon  exhibiting  Plaintiff's  Exhibit  36, 
is  that  right?  A.     That  is  correct. 

Q.  Before  you  assembled  the  parts  of  this  ex- 
hibit 36,  did  you  make  any  physical  measurements 
of  the  dimensions? 

A.     May  I  look  at  the  fitting? 

Q.     Yes.  A.     Yes,  I  did. 

Q.  What  did  you  measure  the  diameter  across 
the  shoulder  of   the  sleeve? 

A.     What  did  I  measure  the  diameter? 

Q.  I  say,  did  you  measure  the  diameter  across 
the  shoulder  of  the  sleeve?  A.     Yes. 
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Q.    What  was  that  dimension? 

A.  I  would  have  to  refer  to  notes  to  give  you 
the  exact  figure. 

Q.     Well,  do  you  have  them  handy?  [448] 

A.     I  am  not  sure  that  we  have  them  in  court. 

Mr.  Freeman:     We  have  got  them. 

Mr.  Huebner:     All  right,  if  you  please. 

The  Court :  May  I  ask  a  question  ?  You  say  you 
measured  it  before.  Did  you  measure  it  afterwards  ? 

The  Witness:  AVell,  your  Honor,  you  can't  very 
well  measure  it 

The  Court :     Afterwards  ? 

The  Witness:  afterwards;  not  that  accu- 
rately. That  is  a  measurement  in  thousandths  of  an 
inch.  You  could  lay  a  ruler  across  there 

The  Court:  I  know  we  are  getting  down  into 
^ery  small  distances. 

The  Witness:     That  is  correct. 

The  Court:  Well,  I  don't  think,  .Mr.  Freeman, 
you  will  have  to  dig  those  up  this  afternoon.  It  is 
4:00  o'clock.  Maybe  in  the  light  of  your  questions, 
they  will  have  these  for  you  in  the  morning. 

Mr.  Huebner:     I  hope  so,  your  Honor. 

The  Court:  I  was  interested  in  finding  out  if  it 
was  measured  before,  if  there  was  a  way  of  meas- 
uring it  afterwards. 

Mr.  Huebner :  That  is  a  thing  that  should  be  de- 
termined. 

The  Court:  Of  course,  as  the  witness  says,  we 
are  dealinc:  in  A'erv  small  distances,  and  it  reallv 
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takes  a  microscope  to  understand  these  [449]  dis- 
tances. 

Mr.  Huebner:     Yes. 

The  Court :     Well,  we  will  recess  now  until  10 :00 
o'clock  in  the  morning. 

(Whereupon,  at  4:00  o'clock  p.m.,  an  ad- 
journment was  taken  until  10:00  o'clock  a.m., 
Wednesday,  June  21,  1950.)  [450] 
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The  Clerk:  Further  trial,  Parker  vs.  Masters 
and  Collins. 

Mr.  Huebner:     Shall  we  proceed,  your  Honor? 
The  Court:     Yes,  you  may  proceed. 

JOHN  N.  WOLFRAM 

the  witness  on  the  stand  at  the  time  of  adjournment, 
being  heretofore  duly  sworn,  resumed  the  stand  and 
testified  further  as  follows: 

Cross-Examination 
(Continued) 

By  Mr.  Huebner: 

Q.  Mr.  Wolfram,  at  the  close  of  yesterday's 
court  session,  you  were  asked  to  produce  some  notes 
that  you  made  regarding  physical  measurements  of 
the  dimensions  of  Exhibit  36.  Were  you  able  to  lo- 
cate those  *?  A.     Yes.   I  have  them  here. 

Q.  Referring  to  your  notes  and  to  Exhibit  36, 
which  is  the  cut-away  specimen,  will  you  please 
state  to  the  court  what  you  found  the  measurement 
to  be  across  the  largest  diameter  in  the  area  of  the 
shoulder  of  the  sleeve,  that  is,  prior  to  assembling" 
the  fitting? 

A.  The  largest  diameter  of  the  sleeve  head,  thr^t 
is  the  diameter  adjacent  the  shoulder  of  the  sleeve 
on  this  particular  sample,  was  1.7845  inches  before 
assembly.  [452] 
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Q.  ]3y  what  instrument  did  you  make  that  meas- 
ui'ement  ? 

A.     That  was  made  with  a  micrometer. 

Q.  Would  you  explain  to  the  court  the  physical 
shape  of  that  micrometer  so  the  court  knows  what 
it  was  you  used  ! 

The  Court:     I  know  w^hat  a  micrometer  is. 

Mr.  Huebner:  All  right.  Then  it  won't  be  neces- 
sary to  pursue  the  question. 

The  Court:  I  don't  think  so,  unless  you  think 
the  judges  in  the  upper  court  don't  know  what  a 
micrometer  is. 

Mr.  Huebner:  I  think,  perhaps,  if  it  should  be- 
come necessary,  we  can  show  one. 

Q.  I  believe  you  said  yesterday  that  you  did  not 
take  a  measurement  of  the  same  diameter,  that  is  to 
say,  the  same  diametrical  region  after  the  parts 
were  assembled  and  tightened,  is  that  right? 

A.     That  is  correct. 

Q.  The  way  the  exhibit  is  cut  away,  would  it  be 
possible  at  this  time  to  make  a  measurement  across 
the  diameter  of  the  shoulder? 

A.  I  haven't  quite  figured  out  how  it  would  be 
j^ossible  to  make  a  very  accurate  measurement  at 
that  point. 

Q.  Yesterday,  I  believe  you  were  depending 
upon  visual  inspection  as  a  basis  for  a  statement 
that  the  sleeve  head  radially  expanded  due  to  tight- 
ening.  That  is  right,  isn't  it?  [453] 

A.     That  is  correct. 

Q.     Now,  how  much  would  you  say,  from  your 
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visual  inspection,  that  diameter  had  increased  due 

to  the  so-called  radial  expansion? 

A.  Well,  the  diameter  of  ^the  sleeve  head  appears 
to  have  incieased  just  about  the  same  as  the  initial 
clearance  that  had  existed  between  the  sleeve  head 
and  the  nut.  I  say  just  about  because  it  appears 
that  the  corner  of  the  sleeve  at  the  shoulder  bears 
somewhat  U2)on  the  slight  fillet  radius  in  the  nut, 
and  it  may  not  have  exj^anded  the  full  amount  of 
the  initial  clearance,  because  the  fillet  itself  may 
have  j)revented  that  full  amount  of  expansion. 

Q.  Well,  based  on  your  estimate  from  the  visual 
observation  of  that  exhibit,  what  was  that  clear- 
ance, which  you  say  has  just  about  been  used  up, 
and  state  it  to  the  court  in  thousandths  of  an  inch "? 

A.  Well,  from  my  measurement,  the  initial 
clearance  seems  to  have  been  7/lOOOths  of  an  inch 
in  the  diameter,  or  3V2/1000ths  of  an  inch  on  the 
side. 

Q.  How  did  you  determine  that  originally?  By 
measurements  ? 

A.  I  have  another  sheet  here  which  lists  the 
initial  inside  diameter  of  the  nut. 

Q.  Well,  was  that  figure  taken  by  your  personal 
measurement  or  from  an  AN  standard  sheet?  [454] 

A.  No.  This  was  taken  from  a  measurement 
under  my  direction. 

Q.  And  what  instrument  was  used  to  measure 
the  internal  diameter  of  the  nut? 

A.     That  instrument  was  a  plug  gauge,  and  the 
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plug  gauges  that  were  available,  1  believe,  were 
graduated  in  half-thousandths,  so  that  this  measure- 
ment that  I  have  here  would  be  correct  within  a 
half -thousandth.  [455] 

Q.  All  right.  Now,  I  believe  you  said  yesterday 
that  there  was  expansion  due  to  the  tightening  at 
what  you  may  call  the  nose  of  the  head  of  the 
sleeve  ?  A.     Yes. 

Q.     Did  you  make  any  measurement  of  that  ? 

A.     Not  on  this  sample. 

Q.  Did  you  make  any  measurement  of  expan- 
sion anywhere  on  the  sleeve  head? 

A.  No,  I  made  no  physical  measurements  of  this 
sleeve  head  after  it  had  been  assembled. 

Q.  From  your  visual  observation  will  you  state 
to  the  court  approximately  how  much  radial  expan- 
sion there  appears  to  have  been  halfway  down  the 
head  of  the  sleeve,  and  also  at  the  nose  or  extreme 
end  of  the  sleeve'? 

A.  I  can't  say  just  what  the  radial  expansion 
has  been  at  the  other  points  of  the  sleeve. 

Q.  All  right.  That  is  because  it  is  impossible  to 
determine  it  merely  from  inspection? 

A.  It  is  impossible  to  determine  an  accurate 
figure  of  that  kind  just  from  visual  inspection. 

Q.  Is  it  possible  to  determine  an  approximate 
hgure  % 

A.     It  might  be.  I  haven't  figured  that  out. 

Q.  You  can't,  without  taking  time  out  to  really 
study  it,  you  can't  by  just  looking  at  this  Exhibit 


vs.  Irviii  W.  Masters,  Inc.,  etc.  471 

(Testimony  of  John  N.  Wolfram.) 

36  state  to  the  couit  wliat  you  think  that  exj)ansion 

might  be?  [456] 

A.  At  the  k)W('r  end  of  the  sleeve  you  are  re- 
ferring to  ? 

Q.  In  the  two  regions,  halfway  down  and  at  the 
lower  end.  A.     That's  correct. 

Q.  Yesterday  we  had  some  conversation  about 
one  of  your  illustrative  drawings.  I  will  refer  to 
your  drawing  and  I  will  identify  the  exhibit  number 
in  a  moment. 

Mr.  Freeman:     It  was  Exhibit  28-Q. 

Q.  (By  Mr.  Huebner) :  28-Q,  where  you  illus- 
trate your  idea  as  to  the  advantage  obtained,  or  at 
least  one  of  the  advantages  obtained  by  having  a 
tai3er  on  a  sleeve  head.  Do  you  have  that  before 
you?  A.     Yes,  I  have. 

Q.  According  to  this,  I  believe  it  is  your  theory 
or  opinion  that  having  an  angle  on  the  sleeve  head 
gives  you  maximum  shoulder  contact  between  the 
shoulder  on  the  nut  and  the  shoulder  on  the  sleeve, 
is  that  right?  A.     That's  right. 

Q.  And  you  illustrate  there  a  iillet,  an  annular 
fillet  in  the  interior  surface  corner  of  the  nut,  don 't 
you?  A.     Yes,  I  do. 

Q.     Will  you  tell  the  court  what  a  fillet  is? 

A.  A  fillet  is  a  rounding  off  of  an  inside  corner 
between  two  surfaces  that  are  at  an  angle  to  each 
other.  [457] 

Mr.  Freeman:  AVill  you  point  that  out  to  the 
court  on  the  chart,  please  ? 

The  Witness :     Your  Honor,  this  is  the  radius  or 
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curve  which  we  refer  to  as  the  fillet  (indicating). 

Q.  (By  Mr.  Huebner) :  It  is  because  of  that 
fillet,  I  assume,  that  there  is  a  bevel  on  the  corner 
of  the  sleeve  head? 

A.  Well,  that  is  not  the  only  reason.  That  is  one 
reason,  yes. 

Q.  Will  you  point  out  the  beveled  corner  of  the 
sleeve  head  to  the  court,  on  that  drawing? 

A.  That  is  this  angular  line  which  takes  the 
sharp  corner  off  the  edge  of  the  sleeve  head. 

Q.  The  removal  of  that  material  furnishing  a 
relief  is  necessaiy  in  order  for  the  two  parts  to  fit 
together,  isn't  if?  A.     On  both  parts? 

Q.  Well,  if  you  have  a  fillet  on  the  inside  of  the 
nut,  then  you  have  to  have  relief  in  some  form,  and 
that  form  of  a  bevel  is  satisfactory  for  the  parts  to 
properly  fit  together,  isn't  that  so? 

A.  That  is  so  if  the  diameter  of  your  sleeve 
would  otherwise  project  into  the  area  of  the  fillet. 

Q.  And  the  portion  of  the  sleeve  head  which  is 
beveled  furnishes  no  bearing  surface  for  contact 
with  the  nut  for  [458]  endwise  thrust,  does  it  ? 

A.  That's  correct,  the  nut  does  not  contact  the 
beveled  part  of  the  sleeve  for  endwise  thrust. 

Q.  Then  the  material  in  the  sleeve  head  rep- 
resenting a  somewhat  pie-shaped  or  triangular  seg- 
ment, bounded  on  one  side  by  your  broken  line,  and 
on  the  other  side  by  the  outside  line  of  the  sleeve 
head,  is  excess  material,  is  it  not,  so  far  as  end 
thrust  is  concerned  between  the  nut  and  the  sleeve 
head? 
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A.  This  dotted  line  to  which  you  have  referred 
is  not  a  projection  of  the  corner  of  the  beveled  sur- 
face which  intersects  the  horizontal  surface,  so  that 
your  statement  is  not  quite  correct. 

Q.  Let's  assume  that  dotted  line,  broken  Ime — I 
will  ask  it  this  way :  What  is  the  broken  line  for  the 
way  you  set  it  up? 

A.  The  broken  line  is  a  projection  from  the 
diameter  of  the  sleeve  at  the  lower  end  of  the  sleeve. 

Q.     It  is  a  projection  of  what? 

A.  It  is  a  projection  of  that  diametrical  dimen- 
sion in  a  plane  parallel  with  the  side  wall  of  the 
nut.  [459] 

Q.  Well,  that  broken  line  terminates — if  it  were 
extended,  it  would  terminate  at  its  upper  end  ap- 
Ijroximately  at  the  point  where  a  bevel  on  the  sleeve 
head  begins,  wouldn't  it? 

A.  As  shown  in  this  non-dimension  drawing,  it 
would,  yes. 

Q.  It  is  your  drawing.  Is  there  anything  wrong 
with  it,  as  far  as  dimensions  go  ? 

A.  This  drawing  was  not  made  from  dimensions. 
It  was  just  an  illustrative  drawing  made  practically 
free-hand,  as  I  said,  to  illustrate  a  point. 

Q.  Let's  take  it  for  what  it  shows,  what  it  is, 
and  assume  that  we  may  regard  this  pie-shaped  or 
triangular-shaped  segment  that  I  talked  about  be- 
fore, bounded  on  one  side  by  the  broken  line,  if 
extended  on  through,  and  on  the  other  side  by  the 
outside  line  of  the  sleeve  head.  Now,  that  pie- 
shaped  segment,  as  I  have  described  it,  and  I  ask 
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you  to  assmne  it  thus  exists  for  the  purpose  of  this 
question,  does  not  perform  any  function,  does  it, 
so  far  as  concerns  end  thrust  by  the  nut  against  the 
sleeve  head"? 

A.     Well,  if  you  make  that  assumption,  then 

Q.     Then  I  am  correct,  am  I  not? 

A.  That  is  correct,  that  it  does  not  bear  against 
the  nut  and  does  not  take  direct  end  thrust.  It  re- 
ceives motion,  of  course,  from  the  remaining  por- 
tion of  the  sleeve,  which  is  [460]  in  bearing  contact. 

Q.  It  receives  motion  just  like  a  passenger  rid- 
ing on  the  running  board  of  an  old-fashioned  auto- 
mobile would  receive  motion,  isn  't  that  right  ? 

A.     Except  here  the  connection  is  integral. 

Q.  Then  do  I  understand  that  the  only  purpose 
you  ascribe  to  that  extra  material  on  the  outside 
of  the  sleeve  head  is  for  the  purpose  of  having  con- 
tact between  the  sleeve  head  at  its  shoulder  and  the 
adjacent  inside  surface  of  the  nut? 

A.  The  angle  has  been  formed  so  as  to  provide 
a  means  foi*  limiting  expansion  at  the  upper  end. 
That  statement  is  correct. 

Q.  When  you  say  limits  expansion,  do  you  mean 
there  must  be  actual  physical  contact  between  that 
outside  circumferential  surface  of  the  sleeve  head 
and  the  inside  of  the  nut? 

A.  Wei],  either  at  the  straight  wall  of  the  nut 
or  in  the  fillet  of  the  nut. 

Q.  Would  you  refer  to  another  Parker  patent, 
w^hich  is  in  evidence  as  Exhibit  26?  It  is  Parker 
1,977,240.    That  one,  you  will  recall,  is  referred  to 
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in  the  patent  in  suit,  and  the  patent  in  suit  charac- 
terizes it  as  being  an  improvement  over  an  older 
patent.    The  earlier  patent,  1,977,240,  is  for  a  tube 
coupling,  isn't  it?  [461] 

A.     I  do  not  have  a  copy  before  me. 

Q.  I  will  get  one  out.  I  will  loan  you  this  copy, 
and  the  court,  I  believe,  has  the  exhibit. 

I  assume  you  are  familiar  with  this  patent.  Ex- 
hibit 26? 

A.  I  am  familiar  with  it,  although  I  have  not 
read  it  in  close  detail  lately. 

Q.  Well,  can  you  tell  by  examination  of  the 
dramng  what  it  is  and  thereby  refresh  your  recol- 
lection? You  can  just  answer  that  question  yes  or 
no,  if  it  is  possible. 

A.  Yes,  I  think  I  am  fairly  familiar  with  this 
patent. 

Q.  Will  you  please  explain  to  the  court  what 
differences,  if  any,  there  are  between  the  early 
patent.  Exhibit  26,  and  the  patent  in  suit? 

A.  Well,  the  patent  1,977,240  embodies  several 
principles.  Fig.  1  in  this  patent — or  I  should  say 
Fis^.  3  in  this  patent  illustrates  the  initial  or  finger- 
tight  position  of  the  parts,  and  you  will  note  that 
the  outside  wall  of  the  sleeve  head  is  ])arallel  with 
the  wall  of  the  nut,  and  that  the  shoulder  on  the 
sleeve,  the  shoulder  12  on  the  sleeve,  is  in  a  hori- 
zontal plane;  whereas  the  shoulder  13  in  the  nut  is 
at  a  slight  incline  so  that  it  will  initially  contact  the 
shoulder  of  the  sleeve  at  the  outer  diameter  of  the 
sleeve  head.   Then  as  the  coupling  is  tightened  up. 
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the  outer  contact  [462]  at  the  sleeve  head,  which  I 
just  mentioned,  causes  the  sleeve  head  to  swing  in- 
ward to  assume  the  position  shown  in  Fig.  5,  for 
example,  so  that  the  entire  head  of  the  sleeve  has 
been  swung  inward  in  just  the  opposite  direction 
from  that  shown  or  described  in  the  Parker  patent 
2,212,183.  [463] 

Q.  In  other  words,  instead  of  expansion  of  the 
sleeve  head,  it  is  your  view  that  there  is  a  contrac- 
tion of  the  sleeve  head  ? 

A.    Yes,  that  is  how  I  remember  this  patent. 

Q.  Do  you  think  it  would  work  the  way  it  is 
explained  ? 

A.  I  don't  know.  I  never  saw^  a  physical  em- 
bodiment. 

Q.  Do  you  know  whether  the  Parker  Appliance 
Company  ever  manufactured  any  couplings  or  fit- 
tings in  conformity  to  this  patent? 

Mr.  Freeman:  He  already  answered  that,  that 
he  never  saw  one. 

Mr.  Huebner:  He  said  he  never  saw  one,  but 
he  may  know  whether  they  manufactured  that. 

The  Witness:  To  my  knowledge  they  never 
manufactured  them,  and  I  am  sure  that  they  did 
not. 

Q.  (By  Mr.  Huebner) :  All  right.  Do  you  think 
it  is  a  good  structure  1 

A.  Well,  that  would  remain  to  be  seen,  I  sup- 
pose, by  experiment  and  application  to  a  particular 
job. 

Q.     I   am   only   asking   for   your  thought,   your 
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view  as  an  expert.    Do  you  think  that  this  would 
be   a  satisfactory   structure   that   is   ilhistrated   in 
Parker  patent  Exhibit  26? 

A.  I  think  that  answer  would  depend  on  what 
you  are  designing  for  and  what  you  are  looking  for. 

Q.  Well,  you  are  looking  for  a  fitting  that  will 
seal  [464]  a  flared  tube  onto  a  body,  aren't  you"? 
In  any  of  these,  isn't  that  the  major  purpose? 

A.     That  is  the  major  purpose,  yes. 

Q.     Would  this  work  satisfactorily  or  wouldn't  it? 

A.     1  don't  think  I  can  answer  that. 

Q.  All  right.  Now  let's  turn  to  the  other  early 
Parker  patent,  1,893,442,  which  is  in  evidence  as 
Exhibit  25  and  is  referred  to  in  the  patent  in  suit. 
Bo  you  have  a  copy  of  that  early  one?  I  will  give 
you  one  if  you  haven't. 

A.     No,  I  don't  have  one  here. 

Q.  Mr.  Wolfram,  are  you  familiar  with  Ex- 
hibit 25? 

A.     T  am  generally  familiar  with  it. 

Q.  You  are  aware,  of  course,  that  it  is  referred 
to  in  the  patent  in  suit?  A.     Yes. 

Q.  All  right.  What  is  the  difference  or  ditfer- 
ences,  if  any,  between  Exhibit  25  and  the  patent  in 
suit? 

A.  One  of  the  major  differences  is  that  in  this 
patent  it  is  contemplated  that  the  sleeve  head  will 
expand,  including  its  lower  end,  and  expand  into 
contact  with  the  wall  of  the  nut,  and  then  will  be 
backed  up  solidly  by  the  nut. 
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Q.  That  is  the  only  difference  worth  noting, 
is  it? 

A.  Well,  this  patent  does  not  contemplate  the 
initial  toe  contact  as  set  out  in  the  patent  2,212,183. 

Q.  Do  I  reca]]  correctly  that  you  testified  earlier 
in  [465]  the  trial  that  this  patent  Exhibit  25  is  the 
one  under  which  the  AC-811  series  of  fittings  were 
manufactured  ? 

A.     Prior  to  about  1939  or  '40,  yes. 

Q.  And  subsequent  to  1939  or  '40,  is  it  your 
testimony  that  the  AC-811  fittings  did  not  embody 
the  teachings  of  the  patent,  Exhibit  25? 

A.  No ;  I  testified  that  they  embodied  the  feature 
of  the  2,212,183. 

Q.  Then,  the  AC-811  fittings  now,  that  is,  since 
1939  or  '40,  no  longer  embody  any  of  the  teachings 
of  the  early  patent  Exhibit  25? 

A.  I  don't  know  whether  you  can  say  any  of 
the  teachings.  It  embodies  the  new  features  or  new 
teaching  of  the  2,212,183  patent. 

Q.  Well,  taking  this  Exhibit  25  on  its  face,  can 
a  satisfactory  fitting  be  manufactured  pursuant  to 
that  patent? 

A.  You  can  make  a  satisfactory  fitting,  but  it 
won't  be  as  good  as  the  fitting  of  2,212,183. 

Q.  A  good  many  fittings  were,  however,  manu- 
factured under  Exhibit  25,  weren't  they? 

A.    Yes. 

Q.    And  put  into  general  use?  A.    Yes. 

Q.  Some  discussion  was  had  concerning  the  use 
of  lead  tubes  in  fittings  of  tliis  character.   It  is  true, 
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is  it  not,  [466]  that  the  Parker  fittings  made  under 
the  patent   in  suit   are   adaptable   for   coupling   a 
flared  lead  tube  to  a  body"? 

A.     No,  I  don't  think  so. 

Q.  Would  any  of  the  fittings  made  by  Parker 
Ap])liance  Company,  prior  to  the  grant  of  the  pat- 
ent in  suit,  which  was  in  1940,  be  suitable  for 
coupling  flared  lead  tubes  to  bodies? 

A.     I  can't  think  of  any.    None  that  I  know  of. 

Q.  You  are  aware,  are  you  not,  that  Parker's 
catalogues  or  advertising  literature  recommend  that 
their  fittings  are  suitable  for  coupling  lead  tulles  ? 

A.     No,  I  am  not  aware  of  that  fact. 

Mr.  Huebner:  I  don't  w^ant  to  hold  court  up.  I 
have  some  of  it  in  my  notebook.  I  didn't  know  I 
w^ould  have  to  look  for  it,  or  I  would  have  had  it 
out. 

I  will  ask  the  clerk  to  mark  for  identification  a 
three-page  printed  leaflet  or  circular  bearing  the 
name  "Parker  Appliance  Company,  Cleveland, 
Ohio,"  and  identified  in  the  following  respective 
order:  Dimension  sheet  No.  1601,  dimension  sheet 
No.  1600-A,  and  dimension  sheet  No.  1600. 

Mr.  Freeman:  Is  that  dated  so  that  I  will  have 
some  further  identification"? 

Mr.  Huebner:  It  is  dated  as  issued  January  1, 
1933.  [467] 

Mr.  Freeman:  I  object  to  that  as  absolutely  im- 
material as  to  what  Parker  may  have  sold  in  1933, 
or  what  he  advertised  in  1933.  We  are  not  inter- 
ested in  that.    This  application  was  filed,   if  my 
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memory  serves  me  correctly,  in  1938,  and  we  are 
dealing  with  the  fittings  of  the  present  time.  I  ask 
them,  if  they  want  to  produce  any  literature,  I  want 
them  to  produce  literature  with  respect  to  Parker's 
advertisement  that  the  ])atent  in  suit  l)e  adapted 
and  applical^le  for  use  witli  lead  fittings. 

The  Court:  Mr.  Freeman,  although  I  might 
agree  with  you,  I  think  counsel  has  a  right  to  have 
this  marked  for  identification. 

Mr.  Freeman:     I  have  no  objection  to  that. 

The  Court:  That's  all  in  the  world  he  has  asked 
so  far.  You  are  anticipating. 

Mr.  Freeman :  I  may  be  a  little  premature,  your 
Honor. 

The  Court:     I  think  you  are  anticipating. 

The  Clerk:  Exhibit  F  for  the  defendants  for 
identification. 

(The  document  referred  to  was  marked  De- 
fendants' Exhibit  F  for  identification.) 

Q.  {\\y  Mr.  Huebner) :  I  would  like  to  direct 
your  attention  to  the  dra^vings  in  Exhibit  F  for 
identification,  and  ask  you  whether  you  recognize 
the  subject  matter  of  those  drawings.  There  are 
two  or  three  of  them.  [468] 

Mr.  Freeman:  You  don't  have  a  photostat  of 
this? 

Mr.  Huebner :  No.  I  did  not  know  we  were  going 
to  have  to  use  it,  so  I  did  not  photostat  it. 

Q.     Are  you  able  to  answer  that  yes  or  no? 

A.     Yes.    This  exhibit 

Mr.  Freeman :     For  identification. 
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A.    for     identification,     F,     illustrates     the 

Parker  triple  type  fitting  as  manufactured  in  1933. 

Q.  (J3y  ^Ir.  Huebner) :  Now,  would  yuu  say 
that  that  fitting  is  suitable  for  coupling  flared  lead 
tube  to  a  body? 

A.     To  my  experience,  I  would  say  no. 

Q.  Would  your  answer  still  be  no  if  I  directed 
your  attention  to  the  language  on  dimension  sheet 
No,  1600  of  this  exhibit,  which  I  will  read  as  fol- 
lows: This  paragraph  is  in  the  lower  right-hand 
corner. 

"Parker  triple  fittings  are  incomparable  for 
joining  aluminum  alloy,  lead,  or  similar  soft 
tubing. ' ' 

A.     My  answer  would  still  be  no,  yes. 

Q.  Were  you  with  the  Parker  Appliance  Com- 
pany on  January  1,  1933  ? 

A.  Yes.  That  was  when  I  was  there  about  a 
month  and  a  half. 

Mr.  Huebner:  Mr.  Freeman,  is  there  any  ques- 
tion that  these  three  sheets.  Exhibit  F  for  identifi- 
cation, are  publications  authorized  by  Parker  Ap- 
pliance Company?  [469] 

Mr.  Freeman:  I  certainly  admit  that  they  were 
put  out  by  the  Parker  Appliance  Company,  and  any 
literature  you  present  bearing  the  Parker  name  on 
it,  as  far  as  I  am  concerned,  we  will  agree  now  it 
was  put  out  by  the  Parker  Appliance  Company. 

Mr.  Huebner:     I  offer  Exhibit  F  in  evidence. 

Mr.  Freeman:  I  now  object  to  the  offer  on  the 
basis  that  it  is  immaterial.   It  deals  with  somethimr 
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not  here  involved  and  something  that  has  transpired 
six  or  seven  years  prior  to  the  advent  of  the  Parker 
patent  in  suit. 

The  Court:     Sustained. 

Mr.  Huebner:  I  would  like  to  have  marked  for 
identification 

Mr.  Freeman:  If  it  has  Parker's  name  on  it, 
there  is  no  question  about  it. 

Mr.    Huebner:     a    catalog   entitled   "Parker 

Tube  Couplings  and  Associated  Equipment,  Bulletiii 
No.  37,"  and  the  date  of  this  is  1934. 

The  Clerk :     Exhibit  G  for  identification. 

The  Court:     1934? 

Mr.  Huebner:     Yes,  your  Honor,  1934. 

(The   catalog   referred  to   was   marked   De- 
fendants' Exhibit  G  for  identification.) 

Q.  (By  Mr.  Huebner) :  Would  your  answer  to 
the  question  as  to  whether  Parker  fittings  are  suit- 
able for  coupling  flared  [470]  lead  tube  to  bodies  be 
any  different  if  I  called  your  attention  to  the  fol- 
lowing language  on  page  42  of  Exhibit  G  for  iden- 
tification : 

"Parker    triple    couplings    are    incomparable 
for  joining  aluminum  allow,  lead  or  similar  soft 
tubing. ' ' 
A.     My  answer  would  be  the  same. 
Q.    And  would  your  answer  be  the  same  if  I 
called  your  attention  to  the  following  language  on 
page  63  of  Exhibit  G  for  identification : 

"Copper  tubing,  plain  and  lead-tin  coated,  and 
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Ambrac  metal  tubing,  are  used  in  the  assemblies 
illustrated." 

A.  Yes.  That  reference  to  lead  and  tin-coated 
means  that  there  is  just  a  very  fine  coat  of  lead  or 
tin  on  the  material.  The  tubing  is  still  substantially 
a  copper  tubing. 

Mr.  Huebner:  I  offer  in  evidence,  your  Honor, 
Exhibit  G  for  identification. 

Mr.  Freeman :  I  am  going  to  make  the  same  ob- 
jection I  made  in  connection  with  Exhibit  F. 

The  Court:     Same  ruling. 

Q.  (By  Mr.  Huebner) :  Mr.  Wolfram,  are  you 
aware  of  any  problem  that  confronted  the  aircraft 
industry  with  respect  to  flared  tube  fittings  prior 
to  the  application  for  the  patent  in  suit,  which  ap- 
plication was  originally  filed  March  2,   [471] 

A.     No,  not  directly. 

Q.  You  would  not  then  be  able  to  testify  of  your 
own  knowledge  as  to  any  particular  problems  that 
may  have  been  solved  by  the  advent  of  this  patent 
in  suit,  would  you? 

A.  No  problems  which  existed  before  the  ap- 
plication date,  no. 

Mr.  Huebner :  That  concludes  our  cross-examina- 
tion. 

Redirect  Examination 

By  Mr.  Freeman: 

Q.  Mr.  Wolfram,  in  connection  with  the  use  of 
lead  pipe  and  the  couplings  of  the  kind  here  in- 
volved,  have  you   carried   on   any   experiments   or 
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have  you  tried  using  a  lead  pipe  with  a  fitting  of 

the  kind  here  involved?  A.    Yes,  I  have. 

Q.  And  what  was  the  experience  that  you  ran 
into? 

A.  Well,  at  very  low  torque,  the  lead  just 
squashed  out  from  between  the  fitting  surfaces  on 
the  sleeve  and  on  the  body  and  moved  into  the 
threads  of  the  nut,  so  that  it  was  very  difficult  to 
disassemble  the  fitting.  [472] 

Q.  And  when  you  say  at  low  torque,  you  mean 
a  torque  much  lower  than  what  would  normally  be 
required  ?  A.     Yes. 

Q.  And  was  that  the  basis  of  your  answers  to 
Mr.  Huebner's  questions  when  he  read  to  you  from 
two  of  the  catalogues  put  out  in  1933  and  '34  by 
the  Parker  Appliance  Company? 

A.  Yes,  that's  the  primary  reason,  plus  the  fact 
that  in  all  the  years  I  have  been  at  Parker  I  have 
never  seen  or  heard  of  an  actual  sale  or  installation 
made  with  Parker  fittings  on  lead  pipe. 

Mr.  Freeman:  I  am  going  to  ask  the  clerk  to 
mark  the  device  I  have  handed  him  Plaintiff's  Ex- 
hibit 60. 

(The  device  referred  to  was  marked  Plain- 
tiff's Exhibit  60,  for  identification.) 

Q.  (By  Mr.  Freeman)  :  I  hand  you  some  physi- 
cal members  which  have  been  marked  for  identifica- 
tion Plaintiff's  Exhibit  60,  and  will  you  tell  us  just 
w^hat  it  is,  what  you  know  about  it? 

A.     This  is  a  Parker  fitting  which  I  used  for  con- 
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necting  up  a  piece  of  lead  pipe.  I  flared  the  lead 
pijje  in  the  ordinary  mamier  prior  to  assembly,  in- 
serted it  into  the  sleeve  and  nut  and  drew  the  nut 
onto  the  body.  During  the  course  of  assembly  the 
lead  from  the  flare  squashed  out  into  the  threads 
(jf  the  nut,  and  I  had  a  lot  of  difficulty  in  disas- 
sembling the  [473]  fitting,  and  finally  worked  the 
lead  flare  out  of  the  nut  by  threading  it  out.  But 
since  then  I  have  not  been  able  to  reinsert  the  flare 
into  the  nut. 

Q.  And  the  condition  of  Plaintiff's  Exhibit  60, 
for  identification,  is  such  now  that  the  fitting  would 
not  be  usable  for  reconnecting  the  lead  pipe,  is  that 
correct?  A.     That's  right. 

Q.  Is  the  lead  pipe  stuck  within  the  threads  of 
the  nut  member  at  the  present  moment? 

A.     Yes,  it  is. 

Q.  You  say  that  when  you  disassembled  the 
parts  after  they  were  assembled  the  lead  pipe 
threaded  itself  out  of  the  nut  ? 

A.  That  was  the  only  way  that  I  could  get  the 
lead  pipe  out.  I  tried  pushing  it  out  but  couldn't 
move  it,  so  I  finally  jiggled  it  and  worked  it  around 
until  I  had  deformed  the  lead  enough  by  such  action 
to  unfreeze  it  somewhat  and  then  thread  it  out  of 
the  nut. 

Q.  When  you  say  ''threaded  out,"  you  mean  by 
rotating  the  nut,  really,  on  the  tube,  on  the  lead 
tube?  A.     That's  correct. 

Q.     So  that  there  was  some  portion  of  the  flare 


486  The  Parhcr  Appliance  Co.,  etc. 

(Testimony  of  John  N.  Wolfram.) 

actually  projected  into  the  depth  of  the  thread? 

A.     That  is  correct. 

Q.  Would  you  say  your  method  of  unfreezing, 
in  order  to  [474]  disassemble  the  fitting  from  the 
lead  pipe,  in  an  actual  installation,  would  l^e  a  prac- 
tical job? 

A.  No,  it  wouldn  't.  If  this  was  in  a  close-quarter 
airplane  installation,  or  any  other,  it  wouldn't  even 
have  to  be  a  close-quarter  installation,  it  would  be 
extremely  annoying  and  cumbersome  to  try  and  get 
that  apart.  In  a  close-quarter  installation  it  is 
easily  conceivable  that  you  just  wouldn't  get  it 
apart. 

Q.  Now  that  you  have  threaded  it  apart  it  is  not 
in  condition  to  be  reused?  A.     That's  correct. 

Q.  Did  you,  by  any  chance,  in  the  unit  that  you 
have  in  your  hand,  Plaintiff's  Exhibit  60,  for  iden- 
tification, take  any  measurements  as  to  whether  even 
with  lead  there  was  any  expansion  of  the  sleeve? 

A.  Yes,  I  did.  I  measured  the  diameter  of  the 
sleeve  at  the  lower  end  of  the  head  prior  to  as- 
sembly, and  again  after  it  had  been  assembled,  that 
is,  while  it  was  in  the  wrench  tight  condition,  and  I 
found  that  the  sleeve  head  had  expanded  one-thou- 
sandth of  an  inch  at  the  lower  end. 

Q.     Did  you  measure  that  with  a  micrometer? 

A.  No;  that  measurement  was  taken  on  a  com- 
parator, which  is  more  accurate,  I  think,  than  a 
micrometer. 

Q.  Would  you  tell  the  court  just  what  a  com- 
parator is  ? 
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A.  A  comparator  is  a  machine  for  making 
measurements,  [475]  and  it  operates  on  the  prin- 
ciple of  shining  a  light  across  a  surface  so  as  to 
project  a  magnified  image  of  that  surface,  I  believe 
the  magnification — in  fact,  I  know  the  magnification 
was  31  and  a  quarter  times.  In  making  the  measure- 
ment of  the  sleeve  on  the  comparator  I  sighted  or 
threw  the  shadow  of  one  side  of  the  sleeve  and  then 
established  the  indicator  on  the  machine  at  zero 
point,  and  then  moved  the  instrument  by  the  proper 
controls  so  that  the  light  would  shine  across  the 
opposite  face  of  the  sleeve  and  throw  the  shadov; 
at  that  point,  and  the  indicators  on  the  machine 
then  gave  you  the  reading,  which  represented  the 
distance  which  you  had  moved,  or  in  this  case  the 
distance  across  the  points  of  measurement. 

Q.  When  you  made  up  the  flare  on  the  lead  pipe 
did  you  follow  the  same  te-chnique  as  you  follow  in 
connection  with  the  make-up  of  flare  of  what  we 
call  a  hard  metal  tube  for  use  with  the  fitting  that 
you  have  in  your  hand? 

A.  Yes,  I  did.  I  used  the  same  tools  and  used 
the  same  flare  measurement  specifications. 

Q.  Will  you  point  out  on  the  physical  unit  to 
the  court  the  location  of  the  lead  pipe  or  the  piece 
of  lead,  or  the  flare  thereof,  within  the  nut,  and  what 
you  mean  by  the  sticking  within  the  nut  % 

A.  Your  Honor,  this  gray-colored  piece  is  the 
tube;  it  was  just  a  very  short  piece  of  lead  tubing, 
and  it  only  [476]  extends  part  way  into  the  sleeve, 
as  you  can  see  here ;  it  is  this  enlarged  part  of  this 
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gray  material  which  is  stuck  in  the  threads  of  the 
nut.   I  may  be  able  to  push  it  out  now,  but  I  can't 
push  it  back  into  the  nut. 

Mr.  Freeman:  I  offer  in  evidence  as  Plaintiff's 
Exhibit  60  the  Parker  fitting  with  a  piece  of  lead 
tubing  or  pipe  therein. 

The  Court:     It  will  be  received. 

The  Clerk :     60  in  evidence. 

(The  device,  heretofore  marked  Plaintiff*s 
Exhibit  60,  for  identification,  was  received  in 
evidence.)  [477] 

Mr.  Freeman:  I  am  going  to  ask  the  clerk  to 
mark  another  physical  unit  Plaintiff's  Exhibit  61 
for  identification. 

The  Clerk :     61  for  identification. 

(The  article  referred  to  was  marked  Plain- 
tiff's Exhibit  No.  61  for  identification.) 

Q.  (By  Mr.  Freeman)  :  I  am  going  to  hand  you 
Plaintiff's  Exhibit  61  for  identification.  Will  you 
tell  us  what  it  is  and  whether  or  not  in  the  physical 
device  that  you  have  there  you  can  thread  out  the 
pipe  within  the  nut  and,  if  you  can,  will  you  do 
that  so  that  the  court  may  observe  just  what  you 
are  doing? 

A.  This  is  a  Parker  fitting  with  a  piece  of  lead 
pipe.  I  assembled  this  fitting  in  the  same  manner 
as  the  previous  fitting  which  we  have  been  dis- 
cussing. 

Q.     Plaintiff's  Exhibit  60. 
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A.  And  found  that  the  same  thing  had  occurred, 
that  the  lead  flowed  out  from  between  the  seating 
surface  of  the  sleeve  and  the  body,  and  it  jammed 
against  the  nut  wall.  When  I  first  took  it  apart, 
the  lead  pipe  was  frozen  into  the  nut  so  that  I 
couldn't  move  it  without  difficulty.  I  finally  broke 
it  loose  by  twisting  it  with  my  hand  so  that  I  could 
rotate  it  within  the  nut,  but  we  cannot  push  it  out 
directly  by  end  thrust. 

I  have  not  tried  to  thread  it  out  of  the  nut  as  I 
did  [478]  the  other  fitting,  Exhibit  60.  Do  you  wish 
me  to  try  to  thread  it  out  nowf 

Q.  I  would  like  to  have  you  show  that  to  the 
court  now,  if  it  is  possible. 

A.  You  see,  your  Honor,  I  have  broken  it  loose. 
It  is  quite  sticky  in  here  now.  In  fact,  it  is  at  a 
point  now  where  it  is  jammed.  By  putting  end 
thrust  on  the  tubing  and  rotating  it  at  the  same 
time,  I  may  be  able  to  thread  it  out  in  the  same 
manner  that  I  threaded  the  other  one  out.  I  have 
threaded  it  part  way  out.  I  still  can't  just  slide  it 
out.  There,  I  have  threaded  it  out  of  the  nut. 

Q.  Now,  might  you  re-insert  the  lead  pipe  back 
into  the  nut? 

A.  By  pushing  pretty  hard,  I  was  able  to  insert 
it  by  a  straight  thrust.  It  bent  the  lead,  your 
Honor,  a  little  bit,  but  I  can't  get  it  back  out  by 
trying  to  push  it  back  out.  In  fact,  it  caught  in  the 
threads  again,  and  the  flare  is  now  quite  badly  dis- 
torted.   It  was  a  nice  uniforai  flare  a  moment  ago. 
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but  you  can  see  now  that  it  has  distorted  consider- 
ably. 

Q.  I  noticed  when  you  were  working  with  PlaiT)- 
tiff's  Exhibit  61  for  identification,  you  rotated  the 
lead  pipe  and  held  the  nut  stationary.  In  actual 
practice,  you  wouldn't  be  in  position  to  really  rotate 
the  pipe,  would  you? 

A.     No,  not  ordinarily.  [479] 

Q.  It  is  true  that  the  pipe  may  have  connection 
at  another  end  that  would  prevent  rotation  or  twist- 
ing of  the  pipe  ? 

A.     Either  connections  or  bends  in  the  tubing. 

Mr.  Freeman:  I  offer  in  evidence  the  Parker  fit- 
ting illustrative  with  a  lead  pipe  as  Plaintiff's  Ex- 
hibit 61. 

The  Court:     It  may  be  received. 

The  Clerk :     61. 

(The  fitting  referred  to  was  received  in  evi- 
dence and  marked  Plaintiff's  Exhibit  No.  61.) 

Q.  (By  Mr.  Freeman) :  Mr.  Huebner  asked  yon 
for  some  dimensions  or  data  with  respect  to  Plain- 
tiff's Exhibit  36,  and  I  wish  you  would  hand  me  tho 
data. 

A.     (Witness  complying.) 

Mr.  Freeman:  I  am  going  to  ask  the  clerk  to 
mark  these  two  sheets  for  identification  Plaintiff's 
Exhibits  62  and  62-A. 
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(The  documents  referred  to  were  marked 
Plaintiff's  Exhibits  62  and  62- A  for  identifica- 
tion.) 

Q.  (By  Mr.  Freeman)  :  I  am  now  going  to  ask 
you  how  you  connect  up  the  dimensions  that  you 
G^ave  Mr.  Huebner  on  cross-examination  with  Plain- 
tiff's  Exhibits  62  and  62-A  for  identification,  and 
the  fitting,  Plaintiff's  Exhibit  36. 

A.  On  the  Exhibit  36,  you  will  note  that  I  have 
the  numeral  4  scratched  into  the  sleeve  with  a  fine 
line.  That  numeral  4  corresponds  to  the  sample 
number  which  is  in  both  of  [480]  the  sheets,  Ex- 
hibits 62  and  62-A. 

62-A  shows  the  nut,  and  one  column  refers  to 
aluminum  alloy  nuts,  and  the  other  column  refers 
to  steel  nuts.  This  is  a  steel  fitting,  so  that  the  steel 
chart  would  apply. 

Exhibit  62  shows  the  sleeve,  and  again  has  two 
charts,  and  it  is  sample  No.  4  of  the  steel  chart 
which  corresponds  to  the  physical  exhibit  36. 

Q.  And  were  these  charts  made  up  from  stock 
material  that  you  took  from  the  Parker  Appliance 
Company  and  thereafter  had  actual  measurements 
of  the  physical  device  recorded  upon  Plaintiff's 
Exhibits  62  and  62-A  for  identification? 

A.     Yes. 

Q.  So  that  the  recordings  that  you  there  made 
nnd  the  measurements  that  are  there  indicated  are 
actual    measurements,    as   distinguished    from    anv 
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AN   standards   with   plus   or  minuses   by   way   of 

clearance? 

A.  That  is  correct.  These  are  actual  measure- 
ments of  the  physical  part. 

Q.  And  the  outside  diameter  of  the  sleeve,  that 
is,  the  greatest  diameter  adjacent  the  shoulder,  was 
measured  and  recorded  by  you? 

A.  Not  by  myself  directly,  but  under  my  super- 
vision. 

Q.  Well,  all  of  the  work  that  was  done,  I  rec- 
ognize you  didn't  phj^sically  cut  some  of  these  things 
apart,  but  it  was  all  under  your  supervision  and 
direction  ?  [481] 

A.  Either  that  or  done  personally.  In  this  case, 
it  was  under  super\dsion. 

Q.  And  the  measurement  of  the  inside  of  the 
nut  was  likewise  done  under  your  sujiervision '? 

A.     That  is  correct. 

Q.  And  we  are  now  talking  about  the  measure- 
ments for  Plaintiff's  Exhibit  36;  correct? 

A.     That  is  correct. 

Q.  I  notice  on  the  Plaintiff's  Exhibit  62-A,  you 
have  a  cross  section  of  a  portion  of  the  nut;  cor- 
rect? A.     That  is  correct. 

Q.  And  you  there  have  an  arrow  with  a  lead 
line  leading  to  the  letter  A  with  a  dash,  and  then 
^'dia."  thereafter.     What  does  that  refer  to? 

A.  The  illustration  itself  is  a  quarter  section 
of  the  nut,  and  the  lead  line  with  the  arrowhead 
and  the  letter  A  and  the  letters  dia.  indicate  that 
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I  am  trying  to  represent  the  inside  diameter  of  the 

nut. 

Q.  And  the  measurements  were  taken  of  that 
portion  of  the  nut  against  which  the  arrow  is  di- 
rected ? 

A.  That  is  correct,  and  they  are  recorded  in  the 
column  of  the  charts  which  is  headed  A.  [482] 

Q.  And,  likewise,  in  connection  with  Plaintiff's 
Exhibit  62  I  note  the  letter  B  with  the  letters  dia 
thereafter,  and  also  an  arrow  and  a  line  leading 
to  a  figure  shown  in  section.  Will  you  please  tell 
us  exactly  what  that  is? 

A.  The  arrow  projects  to  a  line  which  repre- 
sents an  extension  of  the  corner  of  the  sleeve  head 
adjacent  the  shoulder  of  the  sleeve,  and  repre- 
sents, or  I  should  say  is  a  representation  of  the  di- 
ameter of  that  corner.  The  actual  diameters  are 
then  listed  in  the  columns  marked  B  in  the  charts. 

Mr.  Freeman:     It  is  a  few  minutes  after  eleven. 

The  Court:  Well,  let's  finish  with  these  exhibits 
if  we  can. 

Mr.  Freeman:     Very  well. 

Q.  (By  Mr.  Freeman) :  Then  do  I  understand 
that  in  the  device.  Plaintiff's  Exhibit  36,  there  was 
by  actual  measurement  before  assembly  of  the  parts 
a  clearance  between  the  upper  portion  of  the  sleeve 
and  the  inside  wall  of  the  nut? 

A.     That  is  correct. 

Q.  And  I  think  you  testified  on  cross-examina- 
tion that  that  was  some  seven-thousandths  of  an 
inch?  A.     Yes. 
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Q.  With  three  and  a  half  thousandths  on  each 
side?  A.     Yes.  [483] 

Q.  xVnd  in  the  physical  device  that  has  been 
cut,  the  parts  at  the  shoulder  are  in  engagement 
with  each  other,  is  that  correct? 

A.     That  is  correct. 

Q.  And  at  the  lower  end  of  the  sleeve  or  the 
nose  end  of  the  sleeve  it  is  spaced  somewhat  from 
the  inner  wall  of  the  nut,  is  that  correct? 

A.     That  is  correct. 

Q.  And  you  can  visually  obserAe  just  what  you 
have  testified  to  from  an  inspection  of  Plaintiff's 
Exhibit  oQ,  is  that  correct.^  A.     Yes. 

Mr.  Freeman:  I  now  ofter  in  evidence  as  Plain- 
tiff's Exhilnt  62  and  62- A  charts  indicating  meas- 
urements, particularly  of  the  sleeve  and  nut,  with 
respect  to  Plaintiff's  Exhibit  36. 

The  Court:     They  may  be  received. 

(The  charts,  heretofore  marked  Plaintiff's 
Exhibits  62  and  62-A,  for  identification,  were 
received   in   evidence.) 

The  Court:  Now  we  will  take  our  morning  re- 
cess. AYe  will  recess  mitil  twenty  minutes  after 
eleven. 

(A  recess  was  taken.) 

Q.  (By  Mr.  Freeman)  :  Mr.  Wolfram,  will  you 
turn  to  Plaintilf's  Exhilnt  28-Q,  and  particularly 
that  reference  made  [484]  by  Mr.  Huebner  with 
respect  to  a  pie-shaped  portion,   and  I  am   going 


vs.  Irvin  W.  Masters,  Inc.,  etc.  495 

(Testimony  of  John  N.  Wolfram.) 
to  ask  you  what  would  happen  with  respect  to  bear- 
ing surfaces  or  width  of  contact  betw^een  the  nut 
shoulder  and  the  sleeve  shoulder  if  the  parts  were 
as  illustrated  in  the  dotted  line? 

A.  The  width  of  contact  between  the  shoulders 
of  the  nut  and  the  sleeve  w^ould  be  materially  re- 
duced. In  fact,  I  calculated  it  out  on  one  of  the 
sizes,  and  the  I'eduction  would  rmi  as  much  as  24 
to  33  per  cent. 

Q.  Mr.  Huebner  referred  to  that  pie-shaped  por- 
tion as  excess,  or  as  a  person  riding  on  the  run- 
ning board  of  an  automol>ile,  and  I  am  going  to 
ask  you  if  you  i^rojected  the  dotted  line  straight 
on  up  would  you  then  have  to  provide  for  a  cut-oli 
corner  as  is  illustrated  on  that  portion  which  ^Ir. 
Huebner  referred  to  as  the  excess  portion? 

A.  Yes,  you  would  still  have  to  provide  that  cut- 
off portion.  It  is  just  standard  and  accepted  ma- 
chining practice  to  break  off  sharp  edges  that  way, 
unless  there  is  some  specific  reason  for  retaining  it. 
But  in  this  case  the  standard  practice  for  tittings 
calls  for  that  corner  to  l^e  broken  off*  so  that  it  is 
not  sharp. 

Q.  So  if  you  went  up  parallel  with  the  inside 
wall  of  the  nut  and  broke  off'  the  corner,  you  would 
actually   lose  bearing  surface? 

A.     Yes,  that  is  correct.  [485] 

Q.  So  that  wdiat  Mr.  Huebner  failed  to  take  into 
consideration  was  the  angular  ])roken  line  from  the 
vertical  l^roken  line ;  correct  ? 

A.     Yes,  Mr.  Huebner  did  not,  apparently,  an- 
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ticipate  putting  that  angular  broken  line  onto  the 

sleeve  head. 

Q.  So  that,  as  a  matter  of  fact,  hy  having  what 
has  been  referred  to  as  the  excess  material,  or  the 
angle  on  the  sleeve,  the  bearing  surface  is  increased 
the  distance  between,  as  illustrated  in  your  draw- 
ing Plaintiff's  Exhi])it  Q,  between  the  two  vertical 
lines  marked  '^ Width  of  contact  with  angle"  and 
'^ Width  of  contact  without  angle":  correct? 

A.     Yes. 

Q.  Will  you  turn  to  the  1,893-  patent,  Plaintiff's 
Exhibit  25? 

The  Court:     You  say  1893? 

Mr.  Freeman:  I  just  used  the  four  numbers  of 
the  patent.     Some  courts  do  that. 

The  Court:  T  thought  yow  were  talking  about 
the  year.     I  was  just  wondering. 

Q.  (By  Mr.  Freeman) :  You  were  briefly  asked 
wdth  respect  to  that  patent  and  wherein  it  differed 
from  the  patent  in  suit,  Plaintiff's  Exhiint  1,  by 
Mr.  Huebner.  1  am  going  to  ask  you  to  point  out 
as  quickly  as  you  can  wherein  patent  No.  2,212,183, 
Plaintiff's  Exhibit  1,  differs  from  the  1,893-Parker 
patent,  Plaintiif 's  Exhi])it  25.  [486] 

A.  In  the  2,212,183  patent,  the  sleeve  head  is 
formed  with  an  angle  on  its  outer  surface  so  that 
there  will  be  free  expansion  at  the  lower  end  of 
the  sleeve  and  a  limited  expansion  at  the  upper 
end  of  the  sleeve.  The  Pa]-ker  patent  1,893,442  does 
not  have  such  a  sleeve  head  angle  and  does  not  con- 
tempUite  free  expansion   of  the  lowei-  end  of  the 
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sleeve   in   combination   with   limited   expansion   at 

the  upper  end  of  the  sleeve.  [487] 

Q.  And  the  wall  of  the  sleeve  of  Plaintiff's  Ex- 
hibit 25  with  respect  to  the  wall  of  the  nut  is  paral- 
lel; correct?  A.     Is  25  the  1,893,442  patent? 

Q.     Yes.  A.     Yes. 

Q.  So  that  as  you  begin  to  tighten  up  the  nut, 
there  is  likelihood  of  contact  between  the  wall  of 
the  sleeve  and  the  wall  of  the  nut? 

A.  Yes.  In  fact,  the  patent  teaches  that  there 
is  that  contact  and  that  the  parts  or  the  sleeve  ac- 
tually becomes  firmly  wedged  against  the  other  so 
that  the  sleeve  will  then  react  to  press  the  flare 
against  the  nose  of  the  fitting  and  cause  yielding 
of  the  body  seat. 

Q.  So  that  you  have  in  the  Parker  1,893,442 
patent  a  wedge  tyjje  action;  correct? 

A.     That  is  correct. 

Q.  And  in  the  patent  in  suit  where  you  have 
the  lower  end  of  the  sleeve  free  from  contact  with 
the  wall  of  the  nut,  you  have  a  gripping  tension 
on  the  flare  of  the  tube;  correct? 

A.  That  is  correct.  You  might  call  this  a  sleeve 
mth  free  suspension,  or  something  of  that  nature, 
in  that  the  lower  end  of  the  sleeve  which  engages 
the  flare  of  the  tube  is  freely  suspended  within  the 
nut  itself.     It  is  not  in  contact  with  the  nut. 

Q.  So  that  gripping  action  of  the  sleeve  in  the 
Parker  [488]  2,212,183  patent  is  determined  by  the 
expansion  of  the  sleeve  itself? 
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A.  Yes,  by  the  hoop  tension  resulting  from  the 
expansion  of  the  sleeve. 

Q.  Whereas  in  the  Parker  patent  1,893,442,  the 
nut  ])acks  up  the  sleeve,  and  thereafter  the  pres- 
sure applied  to  the  flare  is  that  of  a  wedge  re- 
stricted on  one  side  l^y  the  nut  and  on  the  other  side 
by  the  wall  of  the  flare?  A.     That  is  correct. 

Q.  Is  there  any  indication  in  the  1,893,442  pat- 
ent of  Parker  with  respect  to  having  what  Vv^e  have 
referred  to  here  as  initial  contact  between  the  sleeve 
and  the  outside  wall  of  the  flare? 

A.  No.  The  1,893,442  patent  teaches  parallel 
seats  between  the  sleeve  and  the  body,  that  is,  the 
sleeve  surface  16  is  parallel  to  the  body  surface  5. 
Tlie  flare  itself,  being  a  coj^per  tube  or  a  steel  tube, 
slightly  thins  out  towards  its  outer  diameter  so  that 
the  inner  wall  of  the  flare  is  not  exactly  parallel 
with  the — so  that  the  inner  wall  of  the  flare  is  not 
parallel  with  the  outer  wall  of  the  flare.  With  this 
result,  you  would  obtain  initial  contact  or  compres- 
sion at  the  heel  of  the  flare,  rather  than  at  the  toe 
end  of  the  flare. 

Q.  And  the  Parker  patent,  Plaintiff's  Exhibit 
25,  No.  1,893,442,  was  mentioned  in  the  Parker  pat- 
ent in  suit  in  [489]  the  first  paragraph  thereof? 

A.     That  is  correct. 

Q.  And  likewise  Plaintiff's  Exhibit  26,  which  is 
another  Parker  patent,  No.  1,977,240,  was  likewise 
mentioned  in  the  first  paragraph  of  the  Parker 
patent  in  suit?  A.     That  is  correct. 

Q.     And   from   that   expression   in   paragraph    1 
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of  the  Parker  patent  in  suit,  can  you  definitely  say 

that  both  of  the  prior  patents,  Plaintiff's  Exhibits 

25  and  26,  were  ])efore  the  examiner  in  the  Patent 

Office? 

A.  They  most  certainly  were.  They  were  ex- 
pressly pointed  out. 

Q.  In  other  words,  Parker,  through  his  attor- 
neys, called  these  two  ])atents  to  the  attention  of 
the  Patent  Office?  A.     That  is  correct. 

Q.  Now,  will  you  turn  to  Plaintiff's  Exhibit  26, 
which  is  the  second  Parker  patent,  No.  1,977,240, 
<ind  tell  me  whether  or  not  there  is  any  initial  angle 
on  the  sleeve  of  the  flare?  I  said  on  the  sleeve  of 
the  flare.    I  mean  on  the  sleeve  member. 

A.  No.  Fig.  3  illustrates  the  parts  in  their  ini- 
tial or  finger- tight  position,  as  mentioned  in  column 
1,  beginning  with  line  44.    It  is  there  stated: 

"Fig.  3  is  a  view  of  the  coupling  members 
when  [490]  initially  brought  into  contact  with 
the  flared  end  of  the  tube,  but  before  said  cou- 
pling members  are  drawn  together  so  as  to  seat 
and  finally  clamp  the  flared  end  of  the  tube." 

By  observation  of  Fig.  3,  it  is  clearly  apparent 
that  the  side  wall  of  the  sleeve  is  parallel  with  the 
side  wall  of  the  nut.  [491] 

Q.  x\nd  the  Parker  patent,  Plaintiff's  Exhibit 
26,  illustrates  movement  inw^ardly  of  the  sleeve 
meml)er  against  the  flare ;  correct  ? 

A.     That  is  correct. 
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Q.  And  that  movement  is  in  the  form  of  an  arc 
or  arcuate  movement? 

A.  Yes,  when  we  consider  any  cross-section 
through  the  sleeve  it  would  be  an  arc. 

Q.  And  is  that  brought  about  by  the  angle  on 
the  shoulder  of  the  nut  coacting  with  the  corner, 
if  we  can  call  it  that,  of  the  sleeve  shoulder  and  the 
vertical  wall  of  the  sleeve  itself? 

A.  Yes,  plus  the  fact  that  the  inside  liare 
surface  of  the  sleeve  first  contacts  the  flare  at  the 
heel  or  base  of  the  flare,  which  is  the  opposite  point 
of  the  contact  established  initially  in  the  2,212,183 
patent.  And  since  this  point  of  contact,  which  is 
labeled  with  the  small  letter  b  in  Figure  4,  is  inward 
of  the  point  of  contact  between  the  nut  shoulder 
and  the  sleeve  shoulder  a  couple  is  set  uj)  which 
tends  to  rotate  or  turn  the  sleeve  head  inward. 

Q.  Then  you  fail  to  find  in  the  Parker  patent 
1,977,240,  Plaintiff's  Exhibit  26,  anything  corre- 
sponding to  the  sleeve  head  angle  that  we  have 
referred  to  here  in  connection  with  the  Parker  pat- 
ent in  suit! 

A.  That  is  correct,  I  fail  to  find  that.  The  teach- 
ings [492]  of  the  tw^o  patents  are  entirely  different. 

Q.  And  you  likewise  fail  to  find  anything  that 
we  have  referred  to  here  in  connection  with  the 
patent  in  suit  as  initial  or  toe  contact? 

A.     That's  correct,  I  fail  to  find  such  contact. 

Q.  I  think  it  was  your  testimony  that  as  far  as 
you  know  in  your  experience  with  the  Parker  Com- 
pany, starting  back  early  in  1933,  that  the  Parker 
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Company  made  no  commercial  devices  correspond- 
ing to  Plaintiff's  Exhibit  26? 

A.     That's  correct. 

Q.  And  it  is  yonr  testimony  that  prior  to  1940 
or  thereabouts  the  Parker  Company  did  manufac- 
ture fittings  corresponding  to  Plaintiff's  Exhibit 
25,  which  is  the  1,893,442  patent? 

A.  That's  correct,  manufacture  started  in  about 
1940. 

Q.  I  am  now  talking  about  Plaintiff's  Exhibit 
25. 

A.  I  am  sorry.  I  was  referring  to  patent  No. 
2,212,183. 

Q.  8o  that  the  record  is  clear,  your  testimony 
now  is  that  starting  about  1940  the  Parker  Appli- 
ance Company  began  manufacturing  structures  em- 
bodying, well,  let's  call  it  the  sleeve  head  angle 

A.     That  is  correct. 

Q.     of  the  patent  in  suit. 

A.     That's  correct. 

Q.  And  i)rior  to  1940  the  Parker  Appliance 
Company  made  [493]  a  fitting  that  has  here  been 
referred  to  as  No.  811  fitting,  following  closely  pat- 
ent No.  1,893,442,  Plaintiff's  Exhibit  25  f 

A.  Yes,  and  w4th  the  understanding,  of  course, 
that  about  in  1940  the  811  fitting  was  changed  so  as 
to  incorporate  the  angle  of  the  2,212,183  patent. 

Q.  But  my  statement  is  still  correct,  prior  to 
1940  they  followed  pretty  much  the  1,893,442,  Plain- 
tiff's Exhibit  25,  patent?  A.     That's  correct. 

Q.     Thereafter   they   incorporated   the   improve- 
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ment   of  the   2,212,183   into  the  then   existing  811 

fitting?  A.     That  is  correct. 

Q.  And  thereafter  they  manufactured  the  811 
fitting  with  the  embodiment  of  the  sleeve  head  angle 
of  patent  No.  2,212,183?  A.     That  is  correct. 

Q.  Reference  was  made  yesterday  to  a  drawing 
Defendants'  Exhibit  D,  which  I  now  hand  you,  and 
you  testified  in  response  to  questions  by  Mr.  Huel)- 
ner  that  you  made  a  device  corresponding  to  that 
drawing  Defendants'  Exhibit  D;  correct. 

A.     Yes. 

Q.  And  you  furnished  Mr.  Huebner  that  i)artic- 
ular  device;  correct?  A.     Yes.  [494] 

Q.  I  am  going  to  ask  j^ou  briefly  if  the  device 
that  I  now"  hand  you,  which  we  will  mark  Plain- 
tiff's Exhibit  63,  for  identification,  is  the  device  that 
j^ou  referred  to  when  you  gave  your  answers  to 
Mr.  Huebner? 

(The  device  referred  to  was  marked  Plain- 
tiff's Exhibit  No.  63,  for  identification.) 

A.     Yes,  this  is  the  device. 

Q.  And  in  making  up  that  device  did  you 
follow  as  closely  as  you  could  the  drawing.  De- 
fendants' Exhibit  D,  as  well  as  the  rest  of  the  publi- 
cation which  was  furnished  you  by  the  defendants 
and  referred  to  by  defendants  in  their  answer? 

A.  Yes,  I  did,  I  accurately  measured  out  the 
illustration  and  made  the  fitting  accordingly.  [495] 

Q.     And  did  you  put  in  a  piece  of  lead  pipe? 

A.     Yes,  I  did. 

Q.     What  was  your  experience  with  the  fitting, 
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that  is,  the  illustration  that  you  have  in  your  hand 

with  respect  to  the  lead  pipe"? 

A.  Ui)on  making  the  flare  in  the  lead  pipe  and 
bringing  the  parts  into  finger-tight  position,  I  ap- 
plied wrench  pressure,  and  the  material  of  the  flare 
squashed  out  from  between  the  seats  again,  and 
flowed  into  the  undercut  of  a  nut,  so  that  the 
sleeve  and  the  lead  flare  can  now  not  be  removed 
from  the  fitting,  or  from  the  imt. 

Q.  I  am  going  to  ask  you  to  explain  what  is 
ilhistrated  as  the  body  member  of  the  Plaintiff's 
Exhiljit  63  and  why  you  did  not  put  any  opening 
there  through.  Just  explain  the  physical  device  you 
have,  which  is  illustrative. 

A.  The  threaded  end  of  the  body  member,  whicli 
is  a  part  of  this  coupling,  has  a  beveled  surface,  and 
this  entire  end  corresponds  dimensionally  to  the 
drawing,  Exhibit  D.  It  also  has  a  hole  through  it, 
the  same  as  shown  in  the  drawing,  and  there  is  this 
midercut  portion  of  the  bore  of  the  fitting,  which 
lies  under  the  threads.  That  can  be  observed  by 
looking  into  the  fitting. 

The  coupling,  as  shown  in  this  Exhibit  D,  is  o)j- 
viously  just  for  illustrative  purposes,  as  far  as  the 
body  member  is  concerned,  since  the  body  does  not 
have  any  provision  at  the  [496]  end  opposite  the 
])eveled  end  for  connecting  up  to  another  member. 
I  took  the  liberty,  you  might  say,  of  adding  onto 
this  end  of  the  fitting  extra  material  which  could 
serve  as  a  wrench-gripping  means,  so  that  from  the 
hexagon  portion  of  this  body  member  forward  to 
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the  beveled  portion,  the  fitting  corresponds  in  all 
respects  to  the  illustration.  I  did  not  have  the  Ijore 
drilled  completely  through  the  fitting,  although  it 
is  very  deep  and  goes  through  as  far  as  the  hex,  so 
that  the  body  part  has  been  bored  out  to  the  extent 
shown  in  the  drawing. 

Q.  80  that  the  angle  on  the  body  or  the  tapered 
portion,  the  screw  threads  on  the  body,  the  screw 
threads  on  the  nut,  and  the  sleeve  member,  are  all 
relatively  as  illustrated  in  Defendants'  Exhibit  D? 

A.  Yes.  The  only  concession  that  might  be  made 
there  is  in  the  pitch  of  the  threads.  I  don't  recall 
exactly  what  the  pitch  works  out  to  be  in  the  draw- 
ing, but  I  selected  a  standard  pitch  thread  that  was 
the  closest  to  the  pitch  of  the  illustration  and,  in 
fact,  if  I  recall  correctly,  this  isn't  even  a  standard 
one,  but  they  chased  one,  which  made  it  very  close  to 
the  pitch  illustrated  in  the  drawing. 

Q.  When  you  say  they  chased  one,  that  means 
they  followed  it? 

A.  No.  That  means  that  the  machinist  cut  a 
thread  on  the  lathe  with  a  tool  bit,  and  not  with  a 
standard  thread-cutting  [497]  tool,  which  is  termed 
a  chaser.  The  process  of  cutting  a  thread  is  often 
referred  to  as  chasing  a  thread. 

Q.  I  notice  that  the  nut  member  includes  a  pair 
of  slots  or  openings  so  that  you  can  see  the  end  of 
the  lead  pipe;  is  that  correct? 

A.     That  is  correct. 

Q.  And  that  was  likewise  put  in  by  you  for 
illustrative  purposes  % 
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A.  Yes.  The  slots  do  not  appear  in  Bj  or  ling.  I 
added  them  for  that  purpose. 

Mr.  Freeman:  I  want  to  oit'er  tlie  physical  de- 
vice referred  to  by  the  witness  as  Plaintiif's  Ex- 
hibit 63. 

The  Court :     It  may  be  received. 

(The  device  referred  to  was  received  in  evi- 
dence and  marked  Plaintiif's  Exhibit  No.  63.) 

Mr.  Freeman:  That's  all,  as  far  as  I  am  con- 
cerned, with  this  witness. 

Mr.  Huebner:  We  have  a  few  more  questions, 
your  Honor. 

The  Court :  All  right.  Let's  see  if  we  can't  finish 
up  by  12:00  o'clock.  I  don't  know  what  you  mean 
by  a  few  more. 

Mr.  Huebner:  I  don't  either,  until  he  starts 
answering. 

Mr.  Freeman:  I  kept  my  promise  yesterday 
morning.   I  turned  him  over  right  away. 

Recross-Examination 
By  Mr.  Huebner: 

Q.  Referring  to  Exhibit  60,  one  of  [498]  your 
lead  illustrations,  did  you  have  any  particular  rea- 
son for  selecting  this  size  fitting? 

A.  Yes.  There  was  a  practical  reason.  That 
was  the  size  lead  pipe  that  I  had. 

Q.  There  is  a  notation  on  here  that  you  tightened 
this  to  350  pounds  torque.   Is  that  what  you  did  do  ? 

A.    Yes. 
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Q.  What  pressure  will  a  lead  tube  of  that  size 
and  thickness  stand  in  actual  use? 

A.     I  wouldn't  know. 

Q.  What  torque  was  necessary  to  tighten  it  so 
that  there  would  be  an  effective  seal  in  a  coupling- 
such  as  Exhibit  60,  for  what  use  it  would  be  in- 
tended f 

A.  I  wouldn't  be  able  to  tell  that  just  from  one 
tightening.   [499] 

Q.  Why  did  you  take  350  pounds  torque,  then, 
to  tighten  this  up?    It  is  excessive,  isn't  it? 

A.  Well,  I  don't  know  w^hether  it  is  or  not.  I 
guaged  that  more  or  less  by  the  feel  of  the  fitting. 
After  all,  you  turn  a  nut  down  even  when  you  take 
a  threaded  bolt,  and  you  tighten  it  up  until  you  can 
feel  the  parts  coming  home.  You  develop  that  feel 
and  know  about  where  to  stop. 

Q.  When  you  started  out  to  make  this  experi- 
ment, what  was  your  purpose? 

A.  To  see  what  would  happen  if  I  coupled  lead 
pi]^e  with  a  Parker  fitting. 

Q.     And  what  is  your  conclusion  did  happen? 

A.  Well,  the  conclusion  is  that  the  lead  pipe 
expanded  out  into  contact  with  the  nut  wall  and 
jammed  into  the  threads. 

Q.     That  is  at  350  ])ounds  torque? 

A.     It  had  jammed  before  that,  too. 

Q.     At  what  torque  did  it  first  jam? 

A.  I  didn't  make  a  note  of  that,  but  I  would 
estimate  that  it  had  jammed  by  about  200  pounds 
torque. 
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Q.     But  you  aren't  sure  as  to  that? 

A.     No,  I  didn't  make  a  note  of  that. 

Q.  All  right.  Now,  take  Exhibit  61;  you  have 
got  a  lead  tube  in  there  that  is  also  jammed  into 
the  nut,  haven't  youf 

A.     That  is  correct.  [500] 

Q.  At  what  point  did  this  first  jam,  that  is,  what 
])oint  of  wrench  torque  did  this  first  jam*? 

A.  On  that  one  it  had  been  jammed  at  126  inch 
pounds  torque. 

Q.  All  right.  How  much  torque  would  be  re- 
quired to  tighten  this  particular  assembly  of  parts, 
Exhibit  61,  to  make  an  effective  seal  with  a  lead 
tube? 

A.  I  wouldn't  know  that  specifically  or  accu- 
rately from  the  one  example. 

Q.  Well,  your  whole  object  was  to  see  if  you 
couldn't  jam  that  lead  into  the  threads,  wasn't  it? 

A.  No,  I  don't  think  that  was  the  whole  object. 
As  I  said— — 

Q.     Just  one  of  them,  perhaps? 

A.     No.    I  wanted  to  see  what  would  happen. 

Q.  Now,  in  performing  your  experiments  in  con- 
nection with  the  drawing  known  as  Exhibit  D,  you 
have  it,  did  you  attempt  to  couple  flared  alummum 
tubing  with  this  physical  assembly  of  parts  Exhibit 
63?  A.     No,  I  did  not. 

Q.  Why  did  you  make  this  so  heavy  as  it  ap- 
pears to  be? 

A.  As  I  said,  I  followed  the  drawing  as  well  as 
I  could. 
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Q.  What  is  this  hexagonal-headed  item  here 
that  has  on  it  the  number  "2"?  [501] 

A.  That,  as  I  explained  before,  was  an  extension 
that  I  put  on  to  the  fitting  as  illustrated  in  the 
drawing  for  the  purpose 

Q.     Where  would  it  extend  from? 

A.  From  this  end  opposite  the  beveled  surface. 
I  added  that  merely  to  provide  a  wrench-gripping 
portion. 

Q.     And  that  is  not  part  of  the  disclosure,  is  it? 

A.     No. 

Q.  Now,  as  an  engineer  skilled  in  this  field,  if 
you  wanted  to  take  that  drawing,  Exhibit  D,  and 
make  a  coupling  or  fitting  suitable  for  use  in  air- 
craft, you  wouldn't  use  brass  like  that,  would  you? 

A.  Brass  is  a  material  that  I  believe  is  no  longer 
used  for  airplane  piping,  although  it  was  at  one 
time. 

Q.  Isn't  aluminum  or  some  lighter  metal  used, 
imless  the  strength  of  steel  is  required  for  the 
particular  installation? 

A.  Yes,  aluminum  is  used  wherever  it  can  be. 
But  I  can  point  out  that  with  the  aluminum  fittings 
used  in  aircraft,  a  sleeve  is  used  which  is  of  a  copper 
base  alloy  which  is  known  as  alumimun  bronze  or 
copper  silicon,  which  we  might  call  brass,  it  is  very 
closely  related  to  ])rass,  it  is  a  brass  with  a  much 
higher  tensile  strength  than  brass. 

Q.  If  you  were  called  upon  as  an  engineer  or 
expert  to  prepare  from  that  drawing,  Exhibit  D,  a 
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fitting  suitable  for  [502]  use  in  aircraft,  you  could 

do  it,  couldn't  you? 

A.  If  I  had  just  this  drawing  before  me  I  would 
"|)roduce  this  fitting  according  to  the  disclosure. 

Q.  Now,  get  that  question.  Read  the  question 
back,  Mr.  Reporter. 

(The  question  referred  to  was  read  by  the 
reporter  as  follows:  *'If  you  were  called  upon 
as  an  engineer  or  expert  to  prepare  from  that 
drawing,  Exhibit  D,  a  fitting  suitable  for  use 
in  aircraft,  you  could  do  it,  couldn't  youf") 

Q.  (By  Mr.  Huebner)  :  Just  answer  that  yes  or 
no,  and  then  if  you  want  to  give  an  explanation, 
you  go  ahead  and  give  it. 

A.  No,  I  don't  think  that  I  could,  because  the 
present  standard,  you  might  say,  for  gauging  the 
quality  of  a  fitting  which  is  I'equired  for  aircraft 
is  the  AN  fitting,  which  includes  the  sleeve  head 
angle  and  those  three  zones  that  we  spoke  of,  and 
tliis  disclosure  does  not  show  a  sleeve  head  angle 
or  those  three  zones. 

Q.  I  didn't  say  anything  about  standards;  I  said 
could  you  prepare  from  that  drawing  a  fitting  suit- 
able for  use  in  aircraft?   Can  you  or  can't  you? 

A.  That  depends  on  what  you  mean  by  "suit- 
able." It  is  not  suitable  if  it  is  to  be  gauged  by  the 
standards  of  the  present  fitting.  [503] 

Q.  All  right.  Can  you  prepare  one  that  will 
work. 

A.    Well,  you  are  still  talking  about  "suitable" 
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when  you  are  speaking  of  ''work."   AYork  by  what 

standards?  [504] 

Q.     Don't  ask  me. 

A.  I  don't  know  what  you  want.  You  can  make 
almost  anything  work  after  a  fashion.  You  can 
take  a  piece  of  string  and  wrap  it  around  pipe  and 
make  a  tight  joint  for  some  condition,  maybe  a 
half-pound  of  water  pressure,  or  something  like 
that. 

Q.  Well,  is  it  your  position  you  couldn't  make 
from  that  drawing  a  fitting  that  would  perform 
satisfactorily  in  an  airplane  % 

A.     Not  to  the  standards  that  are  now  called  for. 

Q.  When  you  talk  about  standards,  are  you 
talking  about  measurements  or  tests? 

A.  Well,  I  am  talking  about  the  performance  of 
the  fitting. 

Q.  All  right.  What  about  the  performance  re- 
quirements? You  brought  it  up,  I  didn't. 

A.     What  about  them? 

Q.  What  are  the  performance  requirements  for 
fittings  of  this  character? 

A.  The  performance  requirements  for  this  fitting 
are  set  out  in  the  ANF  47  specification. 

Q.    Well,  I  say,  what  are  they? 

A.     That  is  a  detailed  specification. 

Q.     Don't  you  know  some  of  them  offhand? 

A.     Yes.  [505] 

Q.     All  right. 

A.  One  of  the  requirements  is  that  the  fitting 
must   be    capable    of   being    assembled   and    disas- 
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sembled  15  times,  not  only  mider  normal  wrench 
pressure,  but  under  ovei*tightened  wrench  pressure. 
This  fitting  here  certainly  would  not  do  that. 

Q.  And  when  you  say  "this  fitting  here,"  you 
are  talking  about  what'? 

A.     Al)out  the  disclosure  of  Exhibit  D. 

Q.  You  mean  you  couldn't  make  a  fitting  from 
that  disclosure  that  you  could  assemble  and  disas- 
sem])le  15  times  ? 

A.     I  don't  see  how  you  could. 

Q.     Why  not?   What  is  wrong  with  it? 

A.  Well,  for  one  thing,  as  we  found  out  from 
the  sample,  the  lead  flows  out  into  the  undercut  so 
that  you  can't  get  it  apart  the  first  time. 

Q.  Supposing  apart  from  the  lead,  which  is  not 
a  part  of  the  fitting,  supijose  you  had  an  aluminum 
tube,  used  an  aluminum  tube  in  that  drawing,  Ex- 
hibit D.  Then  you  could  assemble  and  disassemble 
it  15  times,  couldn't  you?  A.     I  don't  know. 

Q.     What  is  your  opinion? 

A.     I  just  don't  know  whether  you  could  or  not. 

Mr.  Huebner :  Your  Honor,  I  am  willing  to  con- 
tinue, but  we  won't  be  through,  I  am  afraid,  in 
another  five  or  10  [506]  minutes,  the  way  this  is 
going. 

The  Court:  1  don't  know  what  the  materiality 
of  this  is.  I  don't  know  what  the  materiality  of  the 
lead  pipe  is.  As  I  understand  it,  it  is  not  a  question 
of  whether  this  fitting  is  suitable  for  lead  pipe  oj* 
whether  it  is  suitable  for  aluminum.  It  is  a  question 
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of  the  fitting,  not  the  pipe.    Maybe  the  lead  does 

play  a  part  in  here.    I  don't  know. 

Mr.  Huebner:  My  point  is  it  doesn't  play  a  part 
so  far  as  construing  the  patent  is  concerned.  It  is 
the  parts  of  the  fitting  we  are  concerned  with. 

The  Court:  The  thing  I  am  concerned  about, 
Mr.  Huebner,  is  time.  If  you  don't  finish  this  case 
by  Friday,  it  is  going  over  to  fall. 

Mr.  Huebner:  We  are  unfortunately  aware  of 
that,  too,  your  Honor. 

The  Court:  Of  course,  I  know  that  the  plaintiff 
has  taken  a  great  deal  of  time  to  present  his  case 
and  I  assume  the  defendant  could  very  logically  say, 
"1  am  entitled  to  as  much  time  as  the  plaintiff," 
and  if  the  defendant  takes  as  much  time  as  the 
plaintiff  has  taken,  we  are  not  going  to  finish. 

Mr.  Freeman:  I  am  going  to  ask  you,  your 
Honor,  1  i-ecognize  your  Honor  is  going  to  a  judges 
conference  and  we  have  the  4th  of  July,  but  we 
certainly  like  to  complete  the  case,  if  at  all  possible, 
for  two  reasons.  First,  I  think  [507]  the  court  is 
now  a  little  more  familiar  with  the  case,  both  from 
the  defendants'  viewpoint  and  the  plaintiff's  view- 
point, than  he  will  be  maybe  three  or  four  months 
hence.  Then,  part  of  our  people  come  from  Cleve- 
land and  part  of  our  people  come  from  Chicago,  and 
]  am  anxious  to  not  increase  the  expense  of  travel, 
and  time  in  travel,  for  the  client  any  more  than  I 
have  to.  I  still  recognize  the  court  has  a  calendar 
to  follow  and,  of  course,  we  will  have  to  abide  by  the 
court's  wishes,  but  if  it  is  possible  to  go  on  any 
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time  after  you  get  back  from  your  judges  confer- 
ence, I  think  a  day  or  so  might  clean  it  up. 

The  Court:  You  told  me  the  other  day  you  had 
only  one  short  witness  outside  of  this  witness  here. 

Mr.  Freeman:  That  is  correct.  We  have  some 
depositions,  and  we  do  have  a  short  witness  when 
this  witness  is  through. 

The  Court:  Mr.  Huebner,  how  long  is  it  going 
to  take  you  to  present  your  case?  Are  you  going  to 
take  as  long  as  the  plaintiff? 

Mr.  Huebner :  Your  Honor,  I  hesitate  to  commit 
myself,  because  my  words  might  be  thrown  back  at 
me.  We  have  three  witnesses,  as  the  case  now 
stands.  Two  of  them  will  require  considerable  time. 
The  other  will  require  a  brief  time.  How  long  it  will 
take,  of  course,  is  dependent  not  only  on  our  pres- 
entation, but  on  the  length  of  the  cross-examination. 

The  Court:  I  notice  on  both  sides  that  there  has 
been  [508]  unnecessary  repetition.  I  understand 
that  patent  cases  are  technical  cases  and  you  are 
entitled  to  make  your  record,  and  if  you  are  not  sat- 
isfied in  presenting  it  one  way,  you  can  change  a 
word  or  two  in  order  to  present  it  in  another  way. 
You  have  gone  over  and  over  things.  I  know  it  is 
pretty  hard  to  follow,  but  I  think  there  has  been 
some  time  used  that  was  not  absolutely  necessary. 
Here  is  our  situation.  You  know  we  have  got  a 
calendar  to  maintain.  I  set  a  case  foi'  trial.  I  try 
to  ascertain  the  time  it  is  going  to  take.  You  have 
now  had  a  week.  You  began  a  w^eek  ago  yesterday, 
a  week  ago  today.   Originally,  it  was  set  for  Tues- 
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day  and  you  continued  it  from  Tuesday  to  Wednes- 
day.   I  don't  know  who  requested  the  continuance. 

Mr,  Freeman.     No,  there  was  no  continuance. 

Mr.  Lyon:  Your  Honor  set  it  for  Wednesday 
way  back. 

The  Court:  I  am  looking  at  another  case.  Ex- 
cuse me.  I  am  looking  at  another  case.  That  is 
right.  So  I  allocated  the  time.  Counsel  takes  more 
time  than  allocated.  That  always  causes  complica- 
tions. 

I  will  have  the  clerk  check  up  this  noon  and  see 
how  my  July  5  calendar  is,  Init  if  you  don't  get 
through  Friday,  you  will  have  to  be  here  near  two 
weeks. 

Mr.  Freeman:  That  we  can  take  and  rather  en- 
joy. You  know,  after  all,  we  are  from  Cleveland 
and  Chicago. 

The  Court :  You  are  on  a  per  diem,  I  [509] 
assume. 

Mr.  Freeman:  Your  assiunption  is  absolutely 
correct. 

The  Court:  If  the  court  holds  you  over  here, 
your  client  can't  complain  very  much,  I  don't  su])- 
pose.  [510] 

Well,  I  would  like  to  get  the  case  out  of  the  way. 
I  agree  with  you  that  the  matters  are  much  more 
familiar  than  they  will  be  sixty  or  ninety  days  from 
now,  or  even  six  months. 

In  the  meantime  I  wish  that  you  would  see 
whether  or  not  you  cannot  speed  up  the  procedure 
just  a  little  bit. 
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Now,  I  think  it  is  rather  unfair  for  the  plaintiff 
to  say  now,  ''Speed  it  up,"  when  the  plaintiff  has 
taken  all  the  time  he  has  taken. 

Mr.  Freeman:  I  recognize  that,  and  we  are  not 
going"  to  ask  the  defendant  to  shorten  their  ease 
at  all,  your  Honor. 

The  Court :  Well,  we  will  recess  now^  until  2  :00 
o'clock  this  afternoon. 

(Whereupon,  at  12:05  o'clock  p.m.  a  recess 
was  taken  until  2:00  o'clock  p.m.  of  the  same 
day.)  [511] 

Wednesday,  June  21,  1950.    2:00  P.M. 

Mr.  Huebner :  Your  Honor,  as  a  measure  of  co- 
operation we  are  willing  to  waive  further  cross- 
examination  of  Mr.  Wolfram,  providing  Mr. 
Freeman  is  also  willing  to  let  him  step  from  the 
witness  stand. 

The  Court:  As  far  as  I  know%  I  think  he  can't 
help  himself,  because  I  don't  think  you  advanced 
any  questions.  Well,  you  did  ask  some  questions, 
too. 

Mr.  Freeman :  We  can  save  time.  I  will  go  along 
on  that. 

The  Court:  All  right.  Swell.  You  may  ste]) 
down.   We  are  glad  to  get  rid  of  you,  finally. 

r  might  say  for  counsel's  information,  that  if  the 
plaintiff  doesn't  finish  their  case  pretty  soon  they 
will  have  to  give  me  another  gadget. 

Mr.  Freeman:     Do  you  mean  to  play  with? 
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The  Court:  Yes,  because  I  have  almost  worn 
this  one  out. 

Mr.  Freeman:  At  this  time  I  am  going  to  offer 
the  depositions  of  Frederick  E.  Amon,  Jr.  and 
Robert  Henry  Davies,  taken  before  William  Ferris, 
a  notary  public  in  and  for  Cajaihoga  County,  Thurs- 
day, May  5,  1949,  on  behalf  of  the  plaintiff. 

The  Court:     Are  those  the  originals?  [512] 

Mr.  Freeman:     Those  are  the  originals. 

The  Court:     They  may  be  opened. 

Mr.  Freeman.  Will  they  be  given  exhibit  num- 
bers or  will  they  be  in  the  record? 

The  Court:     They  will  be  in  the  record. 

Is  it  going  to  be  necessary  to  read  these  deposi- 
tions in  the  record,  if  they  are  already  in  the  record  ? 

Mr.  Freeman:  I  am  going  to  offer  as  Plaintiff's 
Exhibit  64  the  physical  specimen  referred  to  duiing 
the  taking  of  the  Amon  and  Davies  deposition  as 
Exhibit  1. 

The  Court:     It  may  be  received. 

(The  device  referred  to  was  marked  Plain- 
tiff's Exhibit  64  and  was  received  in  evidence.) 

Mr.  Freeman:  As  Plaintiff's  Exhibit  65,  Exhibit 
No.  3  of  the  Amon  deposition,  a  letter  from  the 
Parker  Appliance  Company  addressed  to  the  Assist- 
ant Chief,  Materiels  Division,  Wright  Field,  Day- 
ton, Ohio,  dated  October  25,  1940. 

The  Court :     It  may  be  received. 

(The  document  refeiTed  to  was  marked  Plain- 
tiff's Exhibit  65,  and  was  received  in  evidence.) 
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Mr.  Freeman:  I  think  the  defendants  already 
liave  copies  of  the  paper  exhibits  we  are  now  re- 
ferring to. 

As  Plaintiff's  Exhibit  66  a  set  of  drawings  re- 
ferred to  in  tlie  Anion  deposition  as  Exhibit  4. 

The  Court:     It  may  be  received.  [513] 

(The  set  of  drawings  referred  to  was  marked 
Plaintiff's  Exhibit  66,  and  was  received  in 
evidence.) 

Mr.  Freeman :  As  Plaintiff's  Exhil3it  67  the  AN- 
F-366  pamphlet  referred  to  in  the  Anion  deposition 
as  Plaintiff's  Exhibit  No.  5. 

The  Court:     It  may  be  received. 

(The  pamjjhlet  referred  to  was  marked  Plain- 
tiff's Exhibit  67,  and  was  received  in  evidence.) 

Mr.  Freeman :  As  Plaintiff's  Exhibit  68,  the  AN- 
F-47  referred  to  in  the  Amon  deposition  as  Plain- 
tiff's Exhibit  No.  6. 

Mr.  Huebner:     It  that  a  pamphlet? 

Mr.  Freeman:     That  is  likewise  a  pamphlet. 

As  Plaintiff's  Exhibit  69  a  physical  device  re- 
ferred to  in  the  Amon  deposition  as  Plaintiff's 
Exhibit  No.  7. 

The  Court :     It  may  be  received. 

(The  pamphlet  referred  to  was  marked  Plain- 
tiff's Exhibit  68,  and  the  device  referred  to  was 
marked  Plaintiff's  Exhibit  69,  and  both  were 
received  in  evidence.) 


518  The  ParJxcr  Appliance  Co.,  etc. 

Mr.  Freeman:  As  Plaintiff's  Exhibit  70  a  draw- 
ing referred  to  in  the  Amon  deposition  as  Exhibit 
No.  8. 

The  Court:     It  may  be  received. 

(The  drawing  referred  to  was  marked  Plain- 
tiff's Exhibit  70,  and  was  received  in  evidence.) 

Mr.  Freeman:  And  as  Plaintiff's  Exhibit  71  a 
physical  [514]  specimen  of  a  fitting  embedded  in 
Incite  or  other  transparent  material,  referred  to  in 
the  Amon  deposition  as  Plaintiff's  Exhibit  9. 

The  Court:     It  may  he  received. 

The  Clerk:     Exhibit  71  in  evidence. 

(The  specimen  referred  to  was  marked  Plain- 
tiff's Exhibit  71,  and  was  received  in  evidence.) 

Mr.  Freeman :  I  also  want  to  offer  the  deposition 
of  W.  Howard  Ehmann,  William  D.  Clark,  Edward 
M.  Greer  and  Roland  Berg,  taken  on  May  10th  and 
May  11th,  1949,  at  New  York. 

The  Court:     It  may  be  received. 

Mr.  Freeman:  I  might  say  that  defendants' 
counsel  representing  both  the  defendants  here,  as 
well  as  one  of  the  defendants,  attended  the  taking 
of  all  of  these  depositions. 

The  Court:  The  depositions  will  be  received  in 
evidence,  unless  there  were  some  objections  in  the 
depositions  that  counsel  wishes  to  urge. 

Mr.  Freeman:  I  am  offering  all  the  depositions, 
inchiding  the  cross-examination,  in  its  entirety. 

Mr.  Huebner :     I  think,  your  Honor,  we  can  just 
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let  it  stand  with  your  Honor  to  rule,  if  you  would, 
upon  any  objections  that  appear  in  the  transcript  of 
the  depositions  as  they  occur.  [515] 

The  Court:  If  there  are  any  objections  in  the 
transcript  that  you  wish  to  be  heard  upon  we  will 
hear  you  and  rule  upon  them. 

^iv.  Huebner.  At  the  moment,  Mr.  Beehler,  who 
was  the  attorney  present,  doesn't  recall  anything 
that  we  need  to  urge. 

Mr.  Freeman:  That  is  my  memory,  too,  your 
Honor. 

I  am  going  to  ask  Mr.  Wagner  to  take  the  stand. 

Incidentally,  your  Honor,  I  may  refer  to  those 
depositions  as  the  case  goes  along,  especially  the 
deposition  of  Mr.  Clark  and  Mr.  Berg.  They  are 
both  members  of  the  staff  of  the  Republic  Aviation 
Corporation  at  Farmingdale,  New  York,  and  Mr. 
Clark  was  with  the  Service  Department  during  the 
war,  of  Republic  Aviation,  who  built  many  combat 
])lanes  using  these  fittings,  and  Mr.  Berg  is  a  hy- 
draulics engineer  on  the  staff  of  Republic  Aviation, 
and  has  been  in  that  business  for  some  twenty 
years  or  so.  [516] 
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recalled  as  a  witness  by  and  on  behalf  of  the  plain- 
tiff, having  been  previously  duly  sworn,  resumed 
the  stand  and  testified  further  as  follows : 

Direct  Examination 
By  Mr.  Freeman: 

Q.    Mr.  Wagner 

Mr.  Freeman:  First,  Mr.  Huebner,  I  could  save 
considerable  time  if  you  could  enlighten  me  with 
respect  to  the  answer  wherein  you  have  said  that 
we  did  not  grant  any  rights,  or  that  we  did  not 
make  the  invention  available  during  the  war.  T 
mean,  you  deny  that,  so,  of  course,  we  are  put  to 
the  burden  of  our  proof.  I  have  here  the  proof — at 
least,  attempted  proof. 

Mr.  Huebner:  If  you  want  to  wait  just  a  min- 
ute, maybe  we  can  clear  it  up. 

Your  Honor,  it  may  not  be  a  material  issue,  I 
don't  know,  but  there  are  some  discrepancies  in 
the  facts  related  to  me  and  I  think,  perhaps,  Mr. 
Freeman  should  proceed. 

Q.  (By  Mr.  Freeman)  :  Mr.  Wagner,  did  your 
company  grant  permission  generally  to  manufac- 
turers of  fittings  01'  permit  the  manufacturers  to 
manufacture  fittings  corresponding  to  Parker  draw- 
ings? 

A.  They  did.  We  granted  permission,  not  only 
to  fitting  manufacturers,  but  also  to  the  major  air- 
craft [517]  companies. 

Q.     Do  you  have  a  list,  and  will  you  read  into 
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the  record  the  names  of  some  of  the  companies  that 
permissions  of  one  form  or  another  were  given  to, 
so   that   they   might   manufacture    fittings    of   the 
Parker  kind  ? 

A.  Yes.  I  have  a  list  that  apparently  was  pre- 
pared in  1945,  listing  some  of  the  companies  to 
whom  we  had  granted  permission  to  manufacture. 

The  American  Machine  Tool  Company,  Dayton, 
Ohio. 

Boeing  Aircraft,  Seattle,  Washington. 

Beech  Aircraft,  Wichita,  Kansas. 

Bell  Aircraft,  Buffalo,  New  York. 

Canadian  Vickers,  Montreal,  Canada. 

Consolidated- Vultee,  San  Diego. 

Curtiss- Wright  Corporation,  Robertson,  Mis- 
souri. 

John  Deere  Harvester  Company,  Moline,  Flli- 
nois. 

Douglas  Aircraft,  Santa  Monica,  California. 

Incidentally,  we  apparently  granted  permission 
to  all  the  Douglas  plants,  in  Chicago,  Santa  Monica, 
Long  Beach,  El  Segundo,  and  Los  Angeles. 

Dunbar  Kapple,  Chicago. 
C.  J.  Conn,  Ltd.,  Elkhart,  Indiana. 
Eastern  Aircraft,  Trenton,  New  Jersey. 
General  Motors  Corporation,  Detroit,  Michigan. 
Groodyear  Aircraft,  Akron,  Ohio.  [518] 
Grumman   Aircraft   Engineering    Corporation, 
Beth  Page,  New  York. 
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Haverill  Corporation,  Los  Angeles. 

Hughes  Aircraft,  Culver  City,  California. 

Walter  Kidde  and  Company,  Bellville,  New- 
Jersey. 

Koppers  Company,  Baltimore,  Maryland. 

Lockheed  Aircraft,  Burbank,  California. 

Glenn  L.  Martin,  Baltimore,  Maryland. 

Irvin  W.  Masters,  Los  Angeles,  California. 

McDonald  Aircraft,  St.  Louis,  Missouri. 

North  American  Aviation  at  Dallas,  Texas; 
Inglewood,  California,  and  Kansas  City, 
Kansas. 

Northrup  Aircraft,  Hawthorne,  California. 

Pratt  &  Whitney  Aircraft,  East  Hartford,  Con- 
necticut. 

Trenton  Brass  and  Machine,  Trenton,  New 
Jersey. 

Railway  and  Power  Engineering  Corporation, 
Montreal,  Canada. 

Wells  Aircraft  Parts  Company,  Los  Angeles. 

Rheem  Manufacturing-  Company,  Los  Angeles. 

Curtiss- Wright,  Buffalo,  New  York. 

Republic  Aviation,  Farmingdale,  New  York. 

Public  Service  Brass  Company,  Huntington 
Park,  California. 

National  Brass  Manufacturing  Company,  Roch- 
ester, New  York.  [519] 

Kottle  Manufacturing  Company,  Los  Angeles. 

That  is  a  partial  list  of  companies  to  whom  we 
granted  letters  of  permission. 

Q.     Did  that  list  include  Irvin  W.  Masters'? 
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A.     It  did. 

The  Court :     May  I  ask  a  question  ? 

Mr.  Freeman:     Yes. 

The  Court:  You  say  you  granted  letters  of  per- 
mission. 

The  Witness:     Yes,  your  Honor. 

The  Court:  In  other  words,  you  gave  specific 
permission  to  every  one  of  those  you  named? 

The  Witness :  Yes,  we  wrote  each  one  a  separate 
letter  granting  them  permission  to  make  or  have 
made  the  Parker  Appliance  parts. 

The  Court:  Is  the  letter  of  permission  to  Mas- 
ters a  sample  of  the  letters  of  permission  that  you 
gave  to  these  other  people? 

The  Witness :  Yes,  I  would  say  that  it  was,  your 
Honor.  The  first  permission  we  granted  was  to 
North  American,  if  my  recollection  is  correct,  and 
in  that  first  letter  we  limited  the  manufacture  to 
them.  Later  we  amended  it  so  that  they  could 
manufacture  themselves  or  have  manufactured,  and 
that  established  the  later  pattern  of  having  who- 
ever got  the  letter  be  able  to  have  manufactured 
for  them. 

The  Court:  You  never  did  send  a  letter  to 
Collins?  [520] 

The  Witness:  T  don't  reeal],  your  Honor, 
whether  we  have  or  not.  I  don't  see  it  on  this  list 
and,  as  far  as  I  know,  I  would  have  to  answer  no. 

The  Court:  My  understanding  of  the  stixoula- 
tion  at  the  beginning  of  the  trial  was  that  Collins 
^ot  the  authoritv  from  the  user. 
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The  Witness:  It  well  could  be.  We  gave  North 
American 

Mr.  Freeman:  There  is  no  stipulation  to  that 
effect.   We  don't  know  where  Collins  got  it. 

The  Court:  It  was  the  statement  of  counsel, 
then,  without  a  stipulation. 

Mr.  Freeman:     Are  you  through,  your  Honor? 

The  Court :     Yes. 

Q.  (By  Mr.  Freeman)  :  Did  you  or  the  Parker 
Appliance  Company — when  I  say  you,  that  is  who 
I  am  referring  to — furnish  drawings  to  aiiv  of  these 
companies  ? 

A.  Yes,  we  did.  We  furnished  drawings  any 
time  that  these  companies  asked  for  them  from  1941 
until  the  end  of  the  war.  It  ran  into  a  number  of 
thousands  of  drawings. 

Q.  Did  you  have  any  department  set  up  for 
supplying  drawings  to  other  fitting  manufacturers 
who  had  to  manufacture  the  Parker  type  fitting? 

A.  It  is  my  recollection  that  during  this  war 
period,  we  had  a  service  department,  customers 
service  department,  [521]  which  had  between  five, 
six,  or  seven  people,  doing  nothing  except  getting 
out  these  prints  to  these  companies. 

Q.  I  hand  you  a  report  entitled  "Aircraft  Re- 
port No.  P-151-L,"  entitled  ''Parker  Type  Fitting 
Requirements  vs.  Capacities,''  put  out  by  the  Air- 
craft Scheduling  Unit  of  WPB,  which  on  June  8, 
1950,  was  declassified  so  that  I  would  not  be  today 
violating  the  Espionage  Act  50  USC  31  and  32.  I 
will  ask  you  to  state  just  what  it  is. 
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A.  During  the  war  the  Aircraft  Scheduling  Unit 
published  reports  from  time  to  time  which  gave 
the  requirements  of  the  aircraft  building  program 
against  the  capacities  then  available  for  Parker 
type  fittings.  They  refer  to  the  fittings  as  the 
Parker  type  fittings.  Briefly,  they  listed  some, 
approximately,  I  would  say,  50  companies  on  thih', 
not  all  of  wlioni  we  ^Taiiti^d  letters  of  permission, 
because  I  see  names  that  are  unfamiliar  to  me, 
showing  the  requirements  of  the  Air  Force  foi* 
Parker  type  fittings  against  the  open  capacities 
of  these  people.  This  report  was  for  the  purpose  of 
trying  to  find  out  if  they  had  enough  capacity  to 
get  fittings. 

Q.  Is  Irving  W.  Masters  as  an  individual  re- 
ferred to  in  the  report  that  you  have  in  your  hand  ? 

A.  Yes.  It  says  I.  W.  Masters,  Glendale,  Cali- 
fornia. It  also,  as  a  matter  of  interest,  designates 
the  type  of  fitting  after  each  manufacturer's  name, 
so  that  the  ASU  could  [522]  readily  tell  what  type 
fitting  the  manufacturer  was  capable  of  producing. 

There  is  a  note  attached  to  this,  or  a  note  on 
the  sheet,  which  shows  that  the  capacities  were 
obtained  from  the  manufacturers  and  represent 
their  a])ility  to  make  Parker  type  fittings.  Then 
they  spread  out  the  capacities  from  February,  1943, 
to  March  of  1944.  [523] 

Mr.  Freeman:  I  am  going  to  offer  in  evidence 
the  document  entitled  *' Aircraft  Report"  as  Plain- 
tiff's Exhibit  72. 

The  Court:     It  mav  be  received. 
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(The  document  referred  to  was  marked 
Plaintiff's  Exhibit  72,  and  was  received  in  evi- 
dence.) 

Q.  (By  Mr.  Freeman)  :  I  hand  you  a  group  of 
letters,  which  we  will  mark  for  identification  Plain- 
tiff's Exhibit  73,  A,  B,  and  C,  and  will  ask  you 
to  explain  just  what  they  are. 

(The  documents  referred  to  were  markc^d 
Plaintiff's  Exhibit  73,  73-A,  and  73-B,  for  iden- 
tification.) 

A.  The  first  letter  is  a  copy  of  a  letter  written 
by  Parker  Appliance  Company  to  the  Assistant 
Chief,  Materiel  Division,  Wright  Field,  Dayton, 
Ohio,  dated  March  3,  1941,  on  the  subject  of  flared 
tube  couplings,  sending  to  Maj.  K.  B.  Wolfe,  811 
drawings. 

The  letter  which  I  think  now  is  marked  73-A, 
was  a  letter  from  the  War  Department,  Air  Corps, 
Materiel  Division,  Wright  Field,  to  the  Parker 
Appliance  Company,  dated  May  25,  1942,  wherein 
they  put  certain  interpretations  on  our  letter  of 
March,  1941,  as  to  whether  or  not  we  had  intended 
to  grant  them  permission  for  the  duration  of  the 
present  emergency  to  use  the  Parker  fittings. 

The  third  sheet  or  letter,  which  I  see  is  marked 
Plaintiff's  Exhibit  73-B,  is  a  letter  from  the  Parker 
Appliance  Company,  signed  by  myself  when  I  was 
assistant  secretary,  [524]  directed  to  the  Command- 
ing General,  Army  Air  Forces,  Materiels  Center, 
Wright  Field,  Dayton,  Ohio,  to  the  attention  of 
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Col.  A.  E.  Jones,  wherein  Parker  granted  for  the 
duration  of  the  present  national  emergency  the 
right  to  make,  use,  or  can  have  made  for  its  own 
use,  the  flared  tube  fittings  listed  uu  Air  Corps 
Standard  Book  Sheet  811,  and  went  on  to  say  that 
we  hoped  that  cleared  up  all  the  ambiguity, 

Mr.  Freeman:  I  am  going  to  offer  in  evidence 
the  exchange  of  correspondence  just  referred  to  by 
the  w'itness  Wagner. 

The  Court:     It  may  be  received. 

The  Clerk:     73,  73-A  and  73-B. 

(The  documents,  heretofore  marked  Plain- 
tiff's Exhibit  73,  73-A  and  73-B,  for  identifica- 
tion, were  received  in  evidence.) 

Mr.  Huebner :     Do  you  have  photostats  ? 

Mr.  Freeman:     I  will  have  for  you. 

Q.  (By  Mr.  Freeman)  :  Mr.  Wagner,  can  you 
briefly  here,  and  as  rapidly  as  you  can,  give  us 
some  relative  figures,  either  by  units  or  dollarwise, 
of  sales  of  Parker  fittings  of  the  kind  here  involved  ? 

Mr.  Huebner:  That  is  objected  to  as  immaterial, 
your  Honor,  unless  it  is  confined  to  structures  made 
under  and  in  accordance  with  the  patent  in  suit. 

Mr.  Freeman :     I  will  so  limit  it.  [525] 

The  Court:  Do  you  mean  made  by  the  Parker 
Company  or  made  by  everybody? 

Mr.  Freeman :  I  mean  made  by  the  Parker  Com- 
pany. We  don't  know  the  figures  that  were  made 
by  others. 

The  Court:     You  had  this  report  from  the  gov- 
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ernment.    I  was  wondering  whether   you   weren't 
able  to  use  that  report  as  to  the  total  value  of  the 
fittings. 

Mr.  Freeman:  I  think  you  would  need  a  slide 
ru]('  phis  a  calculating  machine. 

The  Court:  Are  you  restricting  it  to  the  Parker 
Company  ? 

Mr.  Freeman:  Yes.  Of  which  he  is  an  officer 
and  of  which  he  has  personal  knowledge. 

The  Court:  Do  you  also  restrict  it  as  to  time? 
Do  you  want  to  begin  from  the  very  beginning  up 
to  the  present  time  ? 

Mr.  Freeman:  No,  I  do  not.  Say  '42  and  '43. 
Just  give  up  a  couple  of  years,  and  then  perhaps 
give  us  last  year's  figures,  either  by  month  sales 
in  dollar  volume  or  units. 

Mr.  Huebner:  That,  your  Honor,  doesn't  re- 
move my  objection.  Of  course,  on  cross-examina- 
tion we  can  go  into  it.  But  that  is  why  I  am  object- 
ing. Maybe  we  can  pin  it  down  to  what  it  was  that 
was  sold  that  represented  so  many  dollars. 

Mr.  Freeman:  Can  we  agree  we  are  talking 
about  AN  [526]  fittings,  then? 

Mr.  Huebner :  If  you  want  to  make  the  question 
that  way,  then  that  point  in  my  objection  will  be- 
come a  matter  of  argument.  I  still  say  the  AN 
fitting  is  not  the  patented  fitting.  But  if  the  ques- 
tion is  limited  to  the  AN,  all  right,  I  will  let  it  go 
momentarily. 

The  Court:     Will  you  limit  it  to  the  AN  fitting? 

Mr.  Freeman :     Yes,  I  will  do  that. 
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Q.  (By  Mr.  Freeman)  :  If  you  have  figures, 
at  least  give  us  your  best  general  information. 

A.  I  am  going  to  have  to  answer  this  way:  that 
the  figures  that  I  examined  before  I  left  Cleveland 
were  taken  from  our  general  ledger  sales  of  fittings. 
However,  they  were  for  the  years  1942  and  1943, 
and  as  far  as  I  know  from  my  knowledge  being  mth 
the  company,  some  of  the  1943  sales  might  be  AN 
fittings.  In  the  year  1942 — and,  by  the  way,  your 
Honor,  when  I  speak  of  the  year  1942  I  should  say 
that  I  am  speaking  of  the  company's  fiscal  year 
ending  June  30,  1942,  and  1943 — I  am  very  certain 
that  most  of  those  were  the  AC-811  fitting  made 
under  the  2,212,183. 

Q.  I  will  limit  my  question  to  the  year  1942,  to 
the  fittings  that  we  call  the  811. 

A.  I  will  answer  this  way:  During  that  fiscal 
year  we  sold  fifteen  million  plus  dollars  worth  of 
fittings,  and  of  that  group  it  is  my  opinion,  after 
talking  with  our  people  [527]  in  Cleveland,  and 
examining  what  few  records  we  have,  that  about 
80  per  cent  of  that  dollar  volume  represented  the 
AC-811  fitting. 

Q.  And  the  reason  you  are  referring  to  the 
AC-811  is  because  at  that  particular  time  there  had 
not  yet  been  the  standard  AN  set-up,  is  that  correct  ? 

A.  No.  May  I  say  this"?  I  don't  mean  to  take 
the  court's  time,  because  I  know  we  are  pressed, 
but  I  was  familiar  at  that  time  with  the  WPB 
order,  limitating  order  313,  which  stated  in  so  many 
words  that  subsequent  to  a  given  date  in  1943 — and 
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I  don't  remember  the  exact  date — the  AC-811  was 
not  permitted  to  be  used  on  new  constructed  air- 
planes, they  must  go  to  the  AN.    I  would  assume 
that  by  that  time  the  AN  had  been  a  standard. 

Q.  What  are  your  figures,  then,  for  the  year 
1943? 

A.  Twenty-four  million  dollars  worth  of  fittings 
sales,  and  I  would  again  say  that  about  80  per  cent 
of  that  represented  the  AC-811  or  the  AN. 

The  Court:     May  I  ask  a  question? 

Mr.  Freeman:     Yes. 

The  Court:  Do  you  know  or  can  you  give  us 
any  information  as  to  what  the  volume  of  the 
Parker  Company  was  compared  to  the  volume  of 
the  licensees'?  In  other  words,  you  testified  in  '42 
you  sold  about  fifteen  million  dollars  worth  of  fit- 
tings. Did  these  other  companies  that  were  making 
fittings  [528]  sell  as  many,  or  more,  or  less,  or  what? 

The  Witness:  Your  Honor,  I  will  answer  that 
this  way:  I  recall  that  our  sales  department,  which 
at  that  time  was  headed  by  Mr.  Frederick  E.  Amon, 
made  studies  from  time  to  time,  and  it  is  my  recol- 
lection that  it  was  reported  to  me  that  our  percent- 
age of  the  over-all  fitting  business  then  available 
in  1942  amounted  to  approximately  80  per  cent.   In 

1943  our  business,  of  the  total  available  fitting  busi- 
ness,  had  dropped  to   considerably   less.    And   in 

1944  it  is  my  recollection  that  we  only  furnished  29 
per  cent  of  the  total  fitting  business.  I  am  just 
pulling  this  out  from  past  recollection  of  where  we 
were  going  during  the  war  years.    But  I  think  it 
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is  substantially  in  line.    From  1944  we  accounted 
for  about  29  or  30  per  cent  of  total  fitting  business 
for  the  aircraft  field.  [529] 

The  Court:  Well,  would  you  say  that  since  the 
w^ar  you  regained  your  position  relative  to  the  per- 
centage of  the  fitting  business "? 

The  Witness:  It  is  our  opinion,  and  it  is  mine 
as  treasurer,  no.  Your  Honor,  we  are  now  goins^ 
just  about  $200,000  a  month  in  the  fitting  business, 
between  $175,000  and  $200,000  a  month. 

Q.  (By  Mr.  Freeman)  :  So  that,  as  you  have 
just  stated,  early,  at  the  outset  of  the  war,  your 
company  was  manufacturing  about  80  per  cent  of 
the  overall  volume? 

A.  In  1942.  Prior  to  that  time,  I  would  say  we 
had  closer  to  90  per  cent. 

Q.  Your  volume  decreased  as  you  permitted 
others,  or  your  percentage  of  the  overall  volume 
decreased  as  you  permitted  others  and  furnished 
others  with  prints  so  that  they,  too,  might  make 
fittings'? 

A.     Oh,  yes.   It  went  down  substantially. 

Q.  As  you  see  your  business  now,  are  you  talk- 
ing- a1)oiit  1950,  1949,  ov  wliat  jx'ricul  are  you  talkinij,- 
about  when  you  say  between  $175,000  and  $200,000 
per  month? 

A.  I  am  talking  about  the  last  monthly  report 
which  I  saw  before  I  left  Cleveland,  which  would 
be  for  April,  our  final  figures. 

The  Court:  You  are  restricting  your  answers 
to  fittings,  aren't  you?  [530] 
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The  Witness:     Yes. 

The  Court:  You  are  not  including  any  other 
products  ? 

The  Witness :     That  is  correct. 

Q.  (By  Mr.  Freeman)  :  The  overall  volume  in 
other  items  is  way  in  excess  of  $200,000  per  month  ? 

A.  Yes.  Our  volume  of  business,  your  Honor, 
runs  between  seven  and  seven  and  one-half  mil- 
lions a  year,  of  which  fittings  account  for  slightly 
less  than  one-third. 

Q.  I  was  going  to  ask  you  if  you  could  quickly 
translate  from  Plaintiff's  Exhibit  72  the  number 
of  fittings  that  you  were  able  to  make  during  cer- 
tain given  months  in  1943  and  1944,  just  so  that 
we  can  have  volume  of  fittings  as  distinguished  from 
dollar  volume. 

A.  Well,  from  this  exhibit,  Plaintiff's  Exhibit 
No.  72,  the  figures  shown  here,  other  than  percent- 
ages, are  pieces.  When  I  say  pieces,  that  is  to  dif- 
ferentiate it  from  dollars.  In  1943,  February,  Park- 
er's capacity  was  9,500,000  pieces  of  fittings.  It 
then  went  up  till  July,  1943,  when  our  capacity  was 
12,000,000  fittings  a  month.  Then  in  1944,  in  Janu- 
ary of  that  year,  Parker's  capacity  was  15,000,000 
fittings  a  month  in  pieces. 

The  Court:  In  pieces.  Do  you  mean  the  entire 
fitting  or  do  you  mean  the  parts  of  the  fitting? 

The  Witness :  I  think  at  that  time,  and  I  would 
say  I  think,  they  referred  to  parts  of  the  [531] 
fitting. 
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Q.  (By  Mr.  Freeman):  So  that  15,000,000 
l)ieces  would  be  5,000,000  fittings? 

A.  Yes.  Frankly,  your  Honor,  I  don't  know, 
Init  I  think  that  is  the  way  they  did  it. 

The  Court:  You  used  the  word  "pieces"  and  I 
wanted  to  know  what  you  meant  by  using  the  word 
''pieces." 

The  Witness:  Well,  then,  the  sleeve  would  be 
one  piece,  the  body  another  piece,  and  the  nut  a 
third  piece, 

Q.  (By  Mr.  Freeman)  :  Then,  is  it  fair  to  say 
that  really  hundreds  of  millions  of  Parker  fittings 
were  used  during  the  war  period  ?  A.     Yes. 

Mr.  Freeman:  Will  you  mark  this  as  Plaintiff's 
Exhibit  741 

(The    document    referred    to    was    marked 
Plaintiff's  Exhibit  No.  74  for  identification.) 

Q.  (By  Mr.  Freeman)  :  I  hand  you  a  docu- 
ment, which  we  wdll  mark  for  identification  Plain- 
tiff"s  Exhibit  74,  and  I  will  ask  you  to  sate  what  it  is. 

Mr.  Freeman:  I  have  here  a  photostat  of  it, 
and  I  likewise  have  the  original,  and  I  am  going 
to  ask  that  we  be  permitted  to  use  the  photostat, 
although  the  original  is  available  in  court. 

A.  This  is  a  photostatic  copy  of  a  license  agree- 
ment dated  July  1,  1947,  between  the  Parker  Appli- 
ance Company  and  [532]  the  Weatherhead  Com- 
pany of  Cleveland,  Ohio. 

Q.  Is  the  Weatherhead  Company  a  long-estab- 
lished company  in  the  manufacture  of  fittings? 
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A.     Yes,  it  is. 

Q.  It  has  been  in  business,  as  far  as  you  know, 
all  the  time  you  have  been  connected  with  the 
Parker  Appliance  Company? 

A.  Yes,  and  I  imagine  a  good  deal  longer  than 
that,  although  I  know  they  were  in  business  when 
I  came  with  Parker. 

Q.  Is  it  a  fact  that  the  Weatherhead  Company 
manufactures  what  we  here  refer  to  as  the  AN 
fittings'?  A.    Yes. 

Q.  And  is  it  a  fact  that  they  actually  pay  your 
company  a  royalty?  A.     Yes,  they  do. 

Q.  And  can  you  give  us  just  generally  whatever 
royalty  payments  you  have  received  from  the 
Weatherhead  Company  ? 

A.  Well,  the  royalties  this  past  year  up  to  the 
quarter  ended  March  31  were  running  approxi- 
mately $1,800  a  quarter.  The  Weatherhead  Com- 
pany has  not  been  particularly  active  in  the  AN 
fitting  field  at  this  time,  apparently  confining  most 
of  their  efforts  to  automotive  work. 

Q.  And  the  document  that  you  have  was  taken 
from  the  [533]  files  of  the  Parker  Appliance  Com- 
pany ? 

A.  The  original  document  was  taken  from  the 
files  of  the  Parker  Appliance  Company,  and  this  is 
a  photostat  of  the  original. 

Mr.  Freeman:  I  am  going  to  offer  as  Plaintiff's 
Exhibit  74  a  license  agreement  from  Parker  to  the 
Weatherhead  Company  of  Cleveland,  Ohio. 

Mr.  Huebno]':     Objected  to,  your  Honor,  as  not 
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relevant  or  material.    There  is  no  tie-iip  between 
this   document   and   the   structures   asserted   to   be 
protected  under  the  patent  in  suit. 

The  Court :     Can  I  ask  you  a  question  ? 

Mr.  Freeman:     Yes. 

The  Court :  Is  it  your  theory  that  you  can  estab- 
lish validity  of  your  patent  by  introducing  in  evi- 
dence a  license  agreement  made  by  third  parties  1 

^Ir.  Freeman:  The  license  agreement,  while  it 
has  to  do  with  third  parties,  is  always  permissible 
to  show  acquiescence  or  recognition  by  others  of 
the  patent  in  suit,  and  it  is  permissible 

The  Court:  That  is  the  only  purpose  it  is  being 
introduced  for? 

Mr.  Freeman:     Yes. 

The  Court:     To  show  other  people  have 

Mr.  Freeman:     Have  respected  it.  [534] 

The  Court:    have  respected  your  patent? 

Mr.  Freeman:     That  is  right. 

The  Court:  But  it  has  no  binding  effect,  as  far 
as  the  defendants  are  concerned? 

Mr.  Freeman:  If  it  had  any  binding  effect,  they 
wouldn't  be  in  court  here  today. 

The  Court:  The  objection  is  overruled.  It  may 
be  received. 

(The  document  referred  to  was  received  in 
evidence  and  marked  Plaintiff's  Exhibit   Xo. 

74.) 

The  Court :  I  think  counsel  will  stipulate,  maybe, 
you  have  licensed  certain  manufacturers  and  they 
are  paying  you  a  royalty. 
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Mr.  Freeman:  I  tried  to  get  that  from  them, 
your  Honor,  at  the  outset,  with  respect  to  the  gov- 
ernment, and  I  was  told  to  go  ahead  and  do  it  the 
hard  way,  and  I  am  doing  it  that  way. 

Will  you  mark  this  as  Plaintiif 's  Exhibit  75  for 
identification  ? 

(The    document    referred    to    was    marked 
Plaintiff's  Exhibit  No.  75  for  identification.) 

Q.  (By  Mr.  Freeman) :  I  hand  you  a  docu- 
ment, which  we  will  mark  Plaintiff's  Exhibit  7-") 
for  identification,  from  the  Parker  Appliance  Com- 
pany to  the  Deutsch  Company,  7000  Avalon  Boule- 
vard, Los  Angeles  3,  California,  and  will  ask  [535] 
you  to  state  what  it  is. 

A.  This  is  a  photostatic  copy  of  a  license  agree- 
ment from  the  Parker  Appliance  Company  of 
Cleveland,  Ohio,  to  the  Deutsch  Company  of  Los 
Ano-eles,  California,  dated  Octo])or  16,  1947,  to 
Avhich  is  attached  a  copy  of  a  letter  from  the  Deutsch 
Company  to  the  Parker  Appliance  Company,  cor- 
recting a  date,  which  appears  in  paragraph  8  of 
that  license  agreement.  Just  running  through  this 
briefly,  I  notice  it  is  a  royalty  license  agreement. 

Q.  Have  you  received  any  money  by  way  of  roy- 
alties from  the  Deutsch  Company  in  connection 
with  its  operation  under  that  license  agreement? 

A.    Yes,  we  have. 

Q.  And  can  you  give  us  briefly  the  amount  or 
at  least  the  general  figure? 

A.  Offhand,  my  recollection  is  that  to  date  we 
have  received  $3,000. 
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Q.  The  agreement  does  provide  for  a  minimum 
of  $12,500  a  year?  A.     Yes. 

Q.  And  the  agreement  further  provides  it  can- 
not be  cancelled  for  a  period  of  three  years  ? 

Mr.  Huebner:  The  agreement  speaks  for  itself, 
if  you  want  to  speed  matters  up,  your  Honor. 

The  Witness:    Yes.  [536] 

Mr.  Freeman:  I  am  trying  to  speed  it  up  by 
just  asking  a  question  or  two. 

I  offer  in  evidence  the  agreement  from  the  Parker 
Appliance  Company  to  the  Deutsch  Company  as 
Plaintiff's  Exhibit  75. 

The  Court :     It  may  be  received. 

Mr.  Hue])ner:     Same  objeetiun,  your  Honor. 

The  Court:     Same  ruling.     It  may  be  received. 

(The  document  referred  to  was  received  in 
evidence  and  marked  Plaintiff's  Exhibit  No. 
75.) 

Mr.  Freeman:  Will  you  mark  this  as  Plaintiff's 
Exhil)it  15  for  identification  ? 

(The  document  referred  to  was  marked 
Plaintiff's  Exhibit  No.  76  for  identification.) 

Q.  (By  Mr.  Freeman) :  I  hand  you  a  docu- 
ment marked  Plaintiff's  Exhibit  76  for  identifica- 
tion and  will  ask  you  to  state  what  it  is,  and  perha])s 
you  can  shorten  your  answer  by  referring  to  the 
former  exhibit. 

A.  Plaintiff's  Exhibit  76  is  a  photostatic  copy 
of   an   agreement   between  the   Parker   Appliance 
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Company,  Cleveland,  Ohio,  and  the  Pacific  Screw 
Products  Corporation,  Southgate,  California,  dated 
October  16,  1947,  and  it  is  similar  to  the  license 
granted  to  the  Deutsch  Company,  Plaintiff's  Ex- 
hibit 75. 

Q.  And  it  is  my  understanding  that  the  com- 
pany has  [537]  not  paid  you  any  roj^alty  and  has  not 
manufactured  under  that  license ;  correct  ? 

A.  So  far,  they  have  paid  us  no  royalty  and 
have  reported  no  manufa<2ture. 

Mr.  Freeman:  I  offer  in  evidence  as  Plaintiff's 
Exhibit  76,  the  license  agreement  from  the  Parker 
Appliance  Company  to  Pacific  Screw  Products 
Corporation. 

Mr.  Huebner:  Same  objection,  your  Honor,  as 
in  regard  to  Exhibits  74  and  75. 

The  Court:     Same  ruling. 

(The  document  referred  to  was  received  in 
evidence  and  marked  Plaintiff's  Exhibit  No. 
76.)  [538] 

Q.  I  hand  you  a  document  entitled  "In  the 
District  Court  of  the  United  States  for  the  Eastern 
District  of  Michigan,  Southern  Division,"  entitled 
"The  Parker  Appliance  Company,  Plaintiff,  v. 
V.  L.  Graf  Company,  Inc.,  Defendant,  Final  Judg- 
ment," and  will  ask  you  to  state  what  it  is. 

Mr.  Freeman:  I  am  going  to  ask  that  it  be 
marked  for  identification  as  Plaintiff's  Exhibit  77. 
(The  document  referred  to  was  marked 
Plaintiff's  Exhibit  77,  for  identification.) 
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A.  This  is  a  final  judgment  by  the  Parker  Ap- 
pliance Company  against  the  V.  L.  Graf  Company, 
stating  that  the  defendant  had  consented  to  the 
entry  of  this  judgment,  and  therefore  it  is  ordered, 
adjudged  and  decreed  that  the  plaintiff  is  the  owner 
of  United  States  Letters  Patent  2,212,183,  and  all 
rights  thereunder;  and,  2,  that  defendant  be  en- 
joined from  infringement  of  said  letters  patent; 
and,  3,  that  no  costs  or  damages  shall  be  awarded 
in  favor  of  either  of  the  parties  hereto  as  against 
the  other. 

The  decree  apparently  has  been  certified  by  the 
clerk  on  May  25,  1950,  and  is  also  signed  by  the 
Graf  Company. 

Mr.  Freeman:  I  offer  in  evidence  as  Plaintiff's 
Exhibit  77  the  final  judgment  just  referred  to  by 
the  witness  Wagner. 

Mr.  Huelmer:  Objected  to  as  irrelevant  and  im- 
material. 

The  Court:  I  thought  I  asked  at  one  time 
whether  or  not  [539]  there  had  been  any  decision 
relative  to  establishing  the  validity  of  this  patent, 
and  I  was  told  there  hadn't  been. 
•  Mr.  Freeman :  Your  Honor,  I  certainly  didn  't 
intend  to  misstate  myself,  if  I  did.  I  took  it  when 
you  asked  whether  or  not  some  court  had  actually 
passed  upon  the  validity,  that  you  meant  by  listen- 
ing to  all  the  evidence  and  then  rendering  a  deci- 
sion, and  predicating  a  judgment  on  that  decision. 
This  is  what  we  call  in  patent  law,  and  in  any  othei- 
law  case,  a  consent  decree.    It  has  little  value  over 
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and  above  the  fact  that  the  man  was  willing  to  back 
away  and  didn't  face  a  law  suit,  and  was  willing 
to  be  enjoined  from  further  manufacturing,  so  he 
respected  the  patent  in  the  same  way  that  a  licensee 
respects  a  patent. 

The  Court:  Although  this  final  judgment  says 
that  plaintiff  is  the  owner  of  the  patent,  and  so 
forth  and  so  on,  you  are  not  now  contending  that 
this  court  has  determined  your  validity  of  the 
patent  ? 

Mr.  Freeman:  When  you  say  "this  court,"  I 
take  it  you  are  referring  to  the  judge  in  the  District 
Court  in  Michigan? 

The  Court:    Yes. 

Mr.  Freeman:  No,  that  judge  did  not  have  be- 
fore him  all  of  the  facts  that  your  Honor  has,  and 
it  would  have  been  a  misstatement  on  my  part  had 
I  informed  you  that  some  court  had  actually  passed 
upon  the  validity  of  the  patent.  I  leaned  over  ba-ck- 
wards,  and  I  know  that  Mr.  Huebner  will  [540] 
agree  with  me  that  my  statement  was  a  fair  state- 
ment. 

Mr.  Huebner:  I  didn't  find  any  fault  with  his 
statement.  I  didn't  know  about  this  consent  judg- 
ment, but  that  is  neither  here  nor  there. 

The  Court:  Evidently  from  what  Mr.  Freeman 
says,  this  consent  judgment  doesn't  do  anything 
except  that  the  defendant  is  willing— — 

Mr.  Freeman:     That  particular  defendant. 

Mr.  Huebner:  It  indicates  that  he  picked  off  a 
weak  sister,  that's  all. 
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The  Court :  If  that  defendant  were  here  in  court, 
he  might  not  agree  with  you.  He  just  had  greater 
discretion,  rather  than  being  a  weak  sister. 

Mr.  Huebner:  Or  it  might  be  somebody  that 
manufactured  one  fitting  in  his  back  yard  laboratory 
and  didn't  want  to  fight  a  suit. 

The  Court:  I  want  it  understood  that  this  was 
not  a  decision  in  which  the  validity  of  the  patent 
had  been  sustained. 

Mr.  Freeman:     That  is  exactly  what  I  said. 

The  Court:     All  right.    It  may  be  admitted. 

(The  document,  heretofore  marked  Plaintiff's 
Exhibit  77,  for  identification,  was  received  in 
evidence.) 

Mr.  Fi'eenian:     You  may  ci'oss-examine.  [541] 

Cross-Examination 
By  Mr.  Huebner: 

Q.  Mr.  Wagner,  I  don't  suppose  that  you  have 
])ersonal  knowledge,  do  you,  of  what  the  various 
companies  manufactured  pursuant  to  the  letters 
of  consent  •? 

A.  No,  I  wouldn't  have  personal  knowledge  of 
that.    Whatever  the  letters  showed. 

Q.  You  are  still  assuming  something  that  isn't 
of  your  own  personal  knowledge,  aren't  you,  when 
you  say  that  they  manufactured  what  was  referred 
to  in  the  letters?  A.    I  would  only 

Q.     I  o]dy  want  to  clarify  that  you  didn't  make 
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an  inspection  trip  and  check  up  and  see  that  each 
one  of  these  recipients  of  a  letter  was  making  ex- 
actly what  is  talked  about? 

A.  No,  I  will  agree  with  that,  I  did  not  make 
any  check-up  of  what  they  made. 

Q.  To  what  do  you  attribute  the  failure  of 
Parker  Appliance  Company  to  regain  its  relative 
position  in  the  fitting  business  since  the  war? 

A.  Well,  I  would  say  from  the  unlicensed  manu- 
facture of  the  Parker  fitting. 

Q.  Has  that  unlicensed  manufacture  been  wide- 
spread enough  to  injure  your  business? 

A.  Well,  apparently.  It  is  certainly  hurting 
our  [542]  business. 

Q.  Who  are  some  of  the  people  whom  you  claim 
to  be  unlicensed  manufacturers  that  hurt  your 
business?  A.     Irvin  W.  Master,  Inc.,  Collins. 

Q.     There  are  a  lot  of  others,  aren't  there? 

A.  I  can  think  of  Gideon  &  Ramey,  Carruthers 
&  Fernandez. 

Q.  Let  me  help  suggest  some  names,  and  you 
tell  me  whether  you,  as  an  officer  of  Parker  Appli- 
ance Company,  think  that  these  names  that  I  will 
give  you  are  persons  or  companies  also  infringing 
the  patent  in  suit.  How  about  the  San  ford  Com- 
pany ? 

A.  As  far  as  I  know  they  apparently  are  manu- 
facturing fittings. 

Q.  And  you  think  they  are  infringing  the  patent 
in  suit? 
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A.  I  believe  so.  I  believe  we  even  sent  them  a 
charge  of  infringement. 

Q.     And  where  are  they  located? 

A.     I  think  in  this  district  in  Los  Angeles. 

Q.  You  mentioned  the  name  of  Gideon  &  Ramey ; 
do  I  understand  that  you  think  they  are  also  in- 
fringing the  patent  in  suit? 

A.     As  I  recall,  yes. 

Q.     Where  are  they  located?  [543] 

A.     In  Los  Angeles. 

Q.  What  about  the  Rogerson  Engineering  Com- 
pany ? 

A.  I  don't  know.  We  may  have  sent  them  a 
charge  of  infringement. 

Q.  And  whenever  you  send  a  charge  of  infringe- 
ment, that  is  based  upon  information  which  you  or 
your  attorneys  believe  to  justify  bringing  an  action 
for  infringement  of  the  patent  in  suit,  is  that  right  ? 

A.     That  is  correct. 

Q.  I  think  you  mentioned  Carruthers  &  Fer- 
nandez ?  A.     Yes. 

Q.    Where  are  they  located? 

A.     I  think  they  are  located  here  in  Los  Angeles. 

Q.  And  your  company  is  charging  them  to  be 
infringers?  A.     I  think  so. 

Q.  How  about  the  Durite  Manufacturing  Com- 
pany? 

A.  Not  that  I  know  of.  And  the  name  is  familiar 
to  me  only  in  so  far  as  I  think  it  was  mentioned  in 
the  adverse  deposition  of  Mr.  Collins. 

Q.     How   about  the   Elmore   Engineering   Com- 


544  The  Parker  Appliance  Co.,  etc. 

(Testimony  of  Charles  H.  Wagiier,  Jr.) 

pany?  A.     I  don't  recall  hearing  that  name. 

Q.     How  about  the  Bird  Aircraft  Company  ? 

A.     That  is  unfamiliar  to  me. 

Q.     Airdrome  Products? 

A.     That  is  unfamiliar  to  me.  [544] 

Q.     Parks  Manufacturing  Company? 

A.  Parks,  I  think  the  first  time  I  heard  of  that 
was  in  the  taking  of  Mr.  Collins'  adverse  deposition. 

Q.  And  do  you  regard  Parks  Manufacturing 
Company  as  an  infringer?  A.     I  don't  know. 

Q.     How  about  Indus.  Manufacturing  Company? 

A.     That  name  is  unfamiliar  to  me. 

Q.     Victor  Pastushian  Industries? 

A.     Unfamiliar. 

Q.     Al  Lamatrice? 

A.     I  haven't  heard  of  him. 

Q.  All  right.  Are  there  any  others  that  neither 
you  nor  I  have  mentioned  that  you  recall  to  whom 
or  upon  whom  infringement  notices  relating  to  the 
patent  in  suit  have  Ix'on  served? 

The  Court:     Within  what  period  of  time? 

Mr.  Huebner:  Since  the  termination  of  the  war 
as  counsel  regards  the  termination  of  the  war.  In 
other  words,  let  us  say  since  1946. 

The  Witness:  Mr.  Huebner,  I  think  that  the 
only  other  one  that  T  can  recall  would  be  Aircraft 
Fitting  Company  in  Cleveland,  Ohio. 

Q.  (By  Mr.  Huebner) :  All  right.  Now,  have 
you  yet  taken  action  against  these  others  who  have 
been  notified?  [545]  A.     We  have  not. 
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Q.  Regarding  your  comment  that  so  many  mil- 
lion pieces  of  fittings  were  manufactured  by  Parker 
Appliance  during  a  given  period,  have  you  any 
information  as  to  whether  those  quantities  were 
divided  into  equal  parts  so  that  there  were  so  many 
million  nuts,  so  many  million  sleeves,  and  so  many 
million  bodies,  which  could  be  assembled  into  a 
total  number  of  fittings,  one-third  the  number  of 
the  total  pieces? 

A.  I  have  no  knowledge  of  that,  no,  Mr.  Hueb- 
ner,  I  don't  personally  know.  [546] 

Q.  Well,  do  you  have  this  knowledge  as  an  offi- 
cer of  the  company,  that  it  was  the  custom,  at  least 
during  the  war,  for  consumers,  that  is  to  say,  air- 
craft comjjanies  and  others,  to  purchase  from  one 
company  one  of  the  parts,  or  perhaps  two  of  the 
parts,  and  purchase  from  another  company  or  com- 
panies, the  mating  parts  to  go  with  what  they  had 
bought  from,  let  us  say,  Parker? 

A.  Well,  I  will  say  this.  It  is  my  recollection 
that  in  the  early  days  of  the  war,  they  bought  all 
three  parts  from  Parker.  After  we  gave  out  our 
letters  of  permission,  I  would  hazard  the  o])inion 
that  undoubtedly  they  bought  wherever  they  could, 
particularly  because  of  the  problem  of  capacities. 
The  machines  available  in  some  shops  couldn't  make 
certain  items,  perhaps  a  company  couldn't  make 
shapes,  and  the  other  companies  could,  so  undoubt- 
edly they  got  them  wherever  they  could  find  them. 

Q.  Isn't  it  true,  also,  today,  that  Parker  Appli- 
ance   Company    supplies    certain    consumers    with 
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bodies  only  and  allows  the  customer  to  do  with  the 

bodies  whatever  they  wish  ? 

A.  Oh,  yes,  we  sell  some  bodies  to  whoever  cares 
to  get  them. 

Q.  And  isn't  it  also  true  that  even  today  Parker 
Appliance  Company  will  sell  sleeves,  if  sleeves  are 
ordered  separately  ?  A.     That  is  correct.  [547] 

Q.  And  isn't  it  also  true  that  today  Parker 
Appliance  Company  will  sell  nuts,  if  a  customer 
orders  them  separately  ? 

A.  That  is  right.  As  a  matter  of  fact,  making 
sales  that  way  out  of  our  approximately  $200,000 
worth  of  business,  we  probably  sell  $25,000  a  month 
in  that  fashion,  and  the  rest  of  it  is  assembled 
fittings. 

Q.  And  those  that  you  sell  as  individual  separate 
parts  may  be  used  by  the  customer  to  combine  with 
what  you  charge  to  be  infringing  parts  to  make 
up  a  fitting,  isn't  that  right? 

A.  As  far  as  I  know,  they  can  use  it  with  any 
mating  parts. 

The  Court:  May  I  ask  a  question?  During  the 
war,  when  you  sold  to  the  government  or  the  Air 
Force  or  the  Army  or  Navy,  whoever  it  was,  did 
you  sell  the  fitting  as  a  unit,  or  did  you  sell  so  many 
thousand  sleeves  and  so  many  thousand  nuts? 

The  Witness:  Your  Honor,  my  recollection  is 
that  wo  did  it  both  ways.  In  the  beginning,  I  think 
there  were  a  number — people  like  Wright  Field 
Materiel  Division,  when  they  were  ordering  spares, 
might    have    ordered    a    complete    fiHiui;-,    the    nut, 
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sleeve,  and  body,  l)iit  T  will   say  this,  as  the  wav 
proG^ressed  and  the  quantities  became  enormous,  I 
tliink    that    they    bouglit    sleeves   and    they    [548] 
bought  bodies  and  they  bought  nuts. 

The  Court:  And  they  assembled  them  them- 
selves ? 

The  Witness:  Yes.  It  is  apparently  the  prac- 
tice of  the  aircraft  companies  to  want  them  unas- 
sembled so  they  can  put  them  together. 

The  Court:  Mr.  Huebner,  I  notice  it  is  3:00 
o'clock.  We  will  take  our  customary  afternoon  re- 
cess now  until  3:15. 

(Re<?ess.) 

Q.  (By  Mr.  Huebner)  :  Mr.  Wagner,  the  license 
agreement  to  the  Weatherhead  Company,  Plain- 
tiff's Exhibit  74,  appears  to  be  dated  July  1,  1947, 
in  the  introductory  paragraph,  but  over  on  the 
signature  page,  the  photostatic  copy  which  I  have 
appears  to  have  the  numeral  ''7"  scratched  out 
and  the  "8"  written  over  it  in  ink  so  that  it  would 
be  apparently  corrected  to  1948.  Do  you  know  what 
the  facts  are?  A.    What  is  the  date  in  1948? 

Q.     It  says  here  January  15.  1948. 

A.  The  document  is  correct.  It  was  dated  as  of 
July  1,  1947,  whioh  is  the  date  we  entered  into  iho 
negotiations  with  the  Weatherhead  Company  attoi-- 
neys.  We  completed  them  late  in  1947,  and  T  think 
we  did  sign  it  in  Januarv^,  1948.  It  took  quite  somr^ 
time. 

Q.    What  was  the  problem  involved  ? 
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A.     Opposing  counsel. 

The  Court:  That  is  the  problem  in  most  law- 
suits. [549] 

Mr.  Freeman:  In  this  particular  case,  your 
Honor,  710  truei*  statement  could  ever  have  been 
made. 

Q.  (T3y  Mr.  Hu('))nor) :  Now,  will  you  look, 
please,  at  Plaintiff's  Exhibit  14,  which  is  a  letter 
from  Parker  Appliance  Company  to  Irvin  W. 
Masters  ? 

A.     I  will,  if  somebody  will  give  me  a  copy  of  it. 

Q.  I  will  do  that.  Is  that  the  letter  of  authori- 
zation given  by  the  Parker  Appliance  Company  to 
Irvin  W.  Masters  in  connection  with  the  war  effort  ? 

A.  As  far  as  I  know,  this  is  the  only  letter  we 
gave  Mr.  Masters. 

Q.  Is  that  the  letter  which  you  stated  to  the 
court  a  little  while  ago  is  typical  of  the  letters 
which  you  gave  to  others'? 

A.  Yes.  At  this  time,  I  think  it  was  typical. 
I  notice  by  looking  at  this  that  we  apparently  lim- 
ited the  consent  to  manufacture  to  Mr.  Masters,  to 
him  only.  There  were  a  large  number  of  them  and 
I  think  to  every  single  one  of  the  aircraft  com- 
panies, it  was  to  make  or  have  made  for  their  use. 

Q.  Then  the  contents  of  the  letter  itself  are 
typical  of  others  that  you  sent  out? 

A.  I  would  say  substantially  so.  The  purpose 
was  to  give  these  people  permission  to  go  ahead 
for  the  war  effort  all  out. 

Q.     I  would  like  to  ask  you  just  a  few  questions 
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about  [550]  other  possible  asserted  infringers.  Have 
you   served  notice  on  the   Beesley   Manufacturing 
Company  of  Los  Angeles'? 

Mr.  Freeman:  Object  to  that  as  immaterial.  Of 
course,  if  he  wants  to  get  into  all  these  infringers, 
then  I  am  going  to  ask  the  other  infringers  who 
are  in  court,  and  perhaps  helping  contribute  to  the 
defense  of  this  suit,  to  stand  so  we  can  identify 
them,  so  under  the  Universal  Oil  decision,  they 
likewise  will  be  bound  by  whatever  decision  this 
court  renders. 

The  Court:  Mr.  Freeman,  you  introduced  cer- 
tain evidence  in  this  case  showing  that  Parker 
Company  had  licensed  certain  people. 

Mr.  Freeman :     Had  given  permission. 

The  Court:  Had  given  permission,  just  for  the 
purpose  of  showing  that  at  least  these  people  had 
been  willing  to  acquiesce  in  the  fact  that  the  Parker 
Company  claimed  and  owned  the  patent,  and  so 
forth,  and  so  on.  If  that  was  proper,  and  evidently 
it  is  proper  in  a  patent  case,  because  otherwise  it 
would  have  been  objected  or  you  wouldn't  even 
have  tried  it  if  it  hadn't  been  proper,  but  if  that 
was  proper,  then  I  think  it  is  just  as  proper 

Mr.  Freeman:     I  will  withdraw  my  objection. 

The  Court:    All  right. 

Q.  (By  Mr.  Huebner)  :  I  asked  you  a  question 
about  the  Beesley  Manufacturing  Company.  [551] 

A.     Not  that  I  know  of.  Mr.  Huebner. 

Q.     Do  you  know  whether  they  ai*e  manufacturinn' 
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items  your  company  claims  to   be   infringing   the 

patent  in  suit  ? 

A.     I  have  no  knowledge  of  them.  [552] 

Q.  Do  you  know  whether  the  Mueller  Company  is 
manufacturing  accused  items'? 

A.     Not  that  I  know  of. 

Q.  Do  you  know  about  the  Har\ey  Machine  Com- 
pany in  Los  Angeles  I 

A.  The  name  Harvey  is  familiar;  I  don't  know 
in  what  connection,  Avhether  they  manufacture  Parker 
fittings  or  not. 

Q.  Have  you  served  notice  of  infringement  of  the 
patent  in  suit  upon  the  Pacific  Piston  Ring  Company 
at  Los  Angeles'? 

A.  It  could  be;  the  name  Pacific  Piston  Rhig  I 
know  is  familiar  to  me.  A^'hether  we  have  served  a 
charge  of  infringement  on  them  or  not  I  don't 
recall. 

Q.  Have  you  knowledge  of  what  they  may  be 
manufacturing  in  the  fitting  field? 

A.  We  served  them  a  charge  of  infringement; 
I  imagine  they  are  making  Parker  fittings.  But,  as 
I  say,  I  do  not  know  today  what  they  are  making. 

Q.  Do  you  know  that  the  Kohler  Manufacturing 
Company  of  Kohler,  Wisconsin,  is  advertising  AN 
fittings  ? 

A.     Yes,  I  have  seen  their  advertisements. 

Q.  Do  you  charge  that  company  to  be  an  in- 
fringer of  the  patent  in  suit? 

A.  AYe  have  done  nothing  as  yet  with  Kohler 
Manufacturing  Company.  [558] 
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Q.  Does  your  corporation,  The  Parker  Appliance 
Company,  regard  Kohler  Manufacturing  Company 
as  an  infringer  of  the  patent  in  suit '? 

A.     Yes,  sir. 

Q.  Besides  those  that  you  have  been  able  to 
identify,  isn't  it  true  that  there  are  a  good  many 
others  over  the  country  who  are  making  parts  or 
fittings  which  your  corporation,  Parker  Appliance 
Company,  regards  as  infringers  of  the  patent  in 
suit? 

A.  I  will  say  that  as  far  as  Parker  Appliance 
Company  is  concerned  we  believe  that  there  are  a 
lot  of  people  that  are  apparently  making  our  fitting. 
I  will  say  the  bulk  of  them  apparently  are  located  in 
Los  Angeles. 

Q.  But  there  are  others  in  other  parts  of  tlie 
country  ? 

A.  There  is  one  in  Cleveland,  Ohio;  Aircraft 
Fittings  Company. 

The  Court:  I  might  say  for  the  benefit  of  coun- 
sel, to  carry  on  the  thought  I  had  a  moment  ago,  that 
I  don't  think  it  is  very  material  as  far  as  this  action 
is  concerned  to  show  that  there  are  a  number  of 
people  who  are  also  making  fittings  and  who  are 
considered  as  infringers  of  the  patent.  Neither 
do  I  consider  it  very  material  to  show  that  there 
are  a  number  of  people  who  have  been  licensed. 

Mr.  Huebner:  One  has  about  as  much  weight  as 
the  other. 

The  Court:  Yes,  one  has  just  about  as  much 
weight  as  the  [554]  other. 
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Mr.  Huebner :  I  will  discontinue  that  line  at  this 
point.   I  would  like  now  to  get  into  another  phase. 

Q.  (By  Mr.  Huebner) :  l^ou  have  produced 
three  licenses,  one  to  Weatherhead  and  one  to  Pa- 
cific Screw  Products,  and  one  to  the  Deutsch  Com- 
pany. Do  you  receive  written  reports  from  the 
W^eatherhead  Company  under  that  license? 

A.     Yes. 

Q.  Does  the  W^eatherhead  Company  on  those 
written  reports  show  how  many  parts  have  been 
manufactured  pursuant  to  their  license  during  a 
stated  period? 

A.  I  don't  know,  Mr.  Huebner.  I  think  they 
report  dollar  volume  of  sales. 

Q.  Regardless  of  what  the  parts  are,  or  how 
many  there  may  be  of  each  individual  part,  it  is  a 
dollar  sale  royalty,  is  that  it?  A.     Yes. 

Q.  What  about  the  Pacific  Screw  Products  Com- 
l)any,  how  do  they  report? 

A.  The  same  way.  They  have  sho\Yed  nothing 
since  the  license  has  been  in  being,  so  they  show  that 
the}^  mainifactured  no  fitting,  no  ro^^alties  due,  be- 
cause no  sales  have  been  made. 

Q.  What  is  your  experience  with  the  Deutsch 
Company  in  connection  with  reports? 

A.  They  show  a  number  of  fittings  sold  and  sales 
volume.  [555] 

Q.     Do  you  have  any  of  those  reports  with  you? 

A.     No,  sir,  I  do  not. 

Q.     Where  are  they  located  ? 

A.     Cleveland,  Ohio. 


vs.  Irvin  W.  Masters,  Inc.,  etc.  553 

(Testimony  of  Charles  H.  Wagner,  Jr.) 

Q.     Are  they  under  your  control"? 

A.  Well,  they  are  under  the  control  of  our  comp- 
troller. 

Q.  Is  he  above  or  below  you  iu  the  hierarchy  of 
the  corporation  ? 

A.  He  reports  directly  to  our  president,  and  so 
do  I. 

Q.     You  are  on  a  par,  then,  maybe? 

A.     You  might  say  so. 

Q.  If  you  were  to  request  specimen  copies,  or, 
rather,  specimens  of  those  reports,  you  would  be  able 
to  obtain  them,  I  i^resume'?  A.     Yes. 

Q.  Have  you  personally  examined  all  of  those 
reports  as  they  come  through  to  see  what  they  con- 
tain ? 

A.  No.  Sometimes  I  don't  even  see  them.  They 
w^ill  go  directly  to  the  comptroller. 

Q.  Have  you  ever  seen  one  in  which  the  report 
listed  a  given  number  of  parts  as  distinguished  from 
a  fitting  assembly?  A.     T  don't  think  so. 

Q.     You  don't  recall  ever  seeing  one  like  thatf 

A.  No.  I  can  be  wrong.  As  I  say,  they  do  not 
flow  over  my  desk,  of  necessity.  [556] 

Mr.  Huebner:  Your  Honor,  I  think  I  am  almost 
through,  but  I  didn't  get  a  chance  to  look  at  letters 
73-A,  -B  and  -C,  as  they  were  on  your  Honor's  desk, 
and  I  wouldn't  touch  anything  there  during  the 
recess.   May  I  look  at  them  now? 

No  further  questions. 

Mr.  Freeman :     That  is  all  for  this  witness. 

I  am  going  to  ask  Mr.  Masters  to  take  the  stand. 
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called  as  a  witness  by  the  plaintiif  under  Rule  43(b) 
of  the  Federal  Rules  of  Civil  Procedure,  having 
been  first  duly  sworn,  was  examined  and  testified  as 
follows : 

The  Clerk:     Your  name,  sir  I 

The  Witness:     Irvin  W.  ]Masters. 

The  Court:  Are  you  calling  ]Mr.  Masters  as  an 
adverse  witness  ? 

Mr.  Freeman:     Yes,  under  43(b). 

Direct  Examination 
By  Mr.  Freeman : 

Q.  Mr.  MavSters,  I  asked  you  whether  or  not  you 
Avould  produce  copies  of  letters  that  you  forwarded 
to  users  of  fittings  under  date  of  January  19,  1948, 
corresponding  to  the  letter  that  I  now  hand  you,  and 
I  am  asking  you  now  whether  you  have  produced 
such  letters. 

A.  I  don't  know,  ^ir.  Freeman,  if  J  have  or  not. 
I  thought  that  we  had.  [557] 

Q.  I  asked  you  to  produce  them,  and  you  refused 
to  produce  them  without  being  directed  so  to  do  by 
the  court,  and  you  are  now  in  court  and  I  am  asking 
you  to  produce  them. 

A.     I  will.   I  don't  have  them  here,  though. 

Q.  Do  you  have  enough  identification  from  the 
letter  I  have  given  you?  A.     I  know  what  it  is. 

Q.     Do  you  have  the  letters? 

A.     I  do  not  have  them  here,   Mr.  Freeman.    I 
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lidn't  know  that  I  was  to  produce  them  here.    I 

hought  it  was  asked  for  in  the  deposition. 

Q.  Do  you  recall  that  upon  advice  of  counsel  you 
•e fused  to  make  them  available  to  me"? 

A.  1  recall  there  was  quite  a  bit  of  argument 
ibout  the  propriety  of  it  then  but,  frankly,  I  don't 
-emember  the  conclusion  of  it. 

The  Court:     Have  you  got  copies  of  them? 

.Mr.  Freeman:      I  have  one  of  the  letters. 

The  Court:  Then  maybe  Mr.  Masters  can  bring 
hem  in  court  in  the  morning.  We  are  not  going  to 
inish  this  case  this  afternoon.  You  will  liave  plenty 
)f  time. 

The  Witness :     I  will  do  so. 

Q.  (By  Mr.  Freeman)  :  Do  you  recall  that  I 
isked  you  for  the  list  of  the  customers  to  whom 
5uch  letters  were  sent  [558]  out?  Do  you  recall 
:hat  ?  A.     Yes. 

Q.     And  can  you  have  that  likeA\ise  in  the  morn- 

ng'? 

Mr.  Beehler :     What  letter  was  that  ? 

Mr.  Freeman:     This  one. 

The  Court:  Well,  I  understand  that  is  just  one 
letter.   There  are  other  letters  besides  that. 

Mr.  Freeman :  I  understand  this  is  a  form  letter 
that  ^Ir.  Masters  sent  out  imder  date  of  January  19, 
1948.  I  have  asked  him  to  produce  the  master  copy 
[)f  this  letter  and  a  list  of  the  people  to  whom  it  was 
sent.  1  understand  it  will  be  available  in  the  morn- 
ing. 

^\y.  Beehler:     I  repeat  again  my  objection  to  the 


556  The  Parker  Appliance  Co.,  etc. 

(Testimony  of  Irvin  AV.  Masters.) 
production  of  that  on  tlie  ground  that  it  has  no  rel- 
evancy to  the  issue  here. 

The  Court :  Well,  of  course,  I  don't  know  whether 
it  does  or  not.   I  will  read  it. 

How  is  this  material,  Mr.  Freeman  ? 

Mr.  Freeman :  My  next  question  is,  who  did  eon- 
tribute  toward  the  defense  of  this  case,  because 
under  the  authorities  they  that  contribute  are  bound 
by  Avhatever  decision  this  court  may  render,  and  wc 
want  to  show  exactly  from  Mr.  Masters  if  he  did 
receive  contributions  and  from  whom.  They  seem 
to  know  all  of  the  so-called  infringers  quite  well. 

The  Court :     Do  you  agree  that  is  the  law  ?  [559] 

Mr.  Iluebner:  Not  quite,  your  Honor.  If  the 
people  who  contributed  voiced  all  or  part  in  the 
control  of  the  case,  yes,  but  if  they  merely  put  up 
money  in  a  pool,  I  don't  think  they  are  bound  by  it, 
unless  they  want  to  go  in  and  intervene  and  submit 
themselves  to  the  jurisdiction  of  the  court. 

The  Court:  Supposing,  for  instance,  they  did 
contribute.  Can  you  establish  the  fact  in  the  real 
case  in  interest,  or  do  you  have  to  bring  an  inde- 
pendent action  to  show  they  are  bound?  In  other 
words,  what  I  am  getting  at  is  this.  Supposing  you 
do  have  contributors,  people  who  put  up  the  money, 
who  are  actually  fighting  this  case.  Can  that  be 
shown  now  or  should  it  wait  until  after  the  case 
has  been  determined  and  then  have  an  order  to  show 
cause  issued  as  to  why  they  should  not  be  bound  by 
the  decision?  They  are  entitled  to  their  day  in 
court,  and  even  though  Mr.  Masters  will  say,  ' '  Well, 
John  Doe  contributed,"  is  that  enough? 
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Mr.  Huebner:  I  don't  believe  it  is  enough  at  this 
point  of  the  proceedings.  I  think  it  would  be  a  sup- 
})lementa]  proceeding  or  some  different  proceeding, 
perhaps.   I  haven't  had  to  meet  this  point  before. 

The  Court :  Mr.  Mast(TS  is  going  to  be  here,  and 
ir  he  can  produce  the  letters,  I  would  like  to  have 
those,  but  first  I  would  like  to  have  you  give  me  a 
decision  upholding  your  contention  that  if  the  other 
parties  are  held,  this  is  the  time  to  establish  their 
liability.  [560] 

Mr.  Freeman:  Yjy  the  very  answer  Mr.  Huebner 
has  given,  my  question  is  made  very,  very  pertinent 
and  material.  In  other  words,  if  they  can  ultimately 
show  that  they  that  contributed  had  no  control  over 
the  suit,  didn't  participate  in  any  way  with  the  con- 
duct of  the  suit,  then  they  may  be  on  the  outside 
of  the  effects  of  any  judgment  rendered  by  this 
court,  but  we  are  entitled  to  establish  now  those  that 
contributed  towards  this  particular  defense.  They 
may  have  a  defense  ultimately  that  we  haven't  tied 
them  up  with  the  conduct  of  this  particular  suit. 

The  Court:  Well,  noAv,  the  question  of  whether 
or  not  they  have  actively  participated  in  this  case 
is  a  question  of  fact. 

Mr.  Freeman:     Right. 

The  Coui-t:  And  in  this  particular  case  we  are 
trying  out  the  question  of  the  ownership  of  the 
patent.  \  don't  think  we  ought  to  get  in  any  extra 
issues  in  this  case  that  we  can  keep  out.  If  you  will 
bring  me  a  case  that  shows  that  that  is  the  way  to  do 
it,  I  will  be  perfectly  willing  to  go  along  w\\\\  the 
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case.  Otherwise,  I  am  going  to  say  that  is  a  col- 
lateral issue  and  it  is  to  be  determined  when  first 
we  have  determined  the  violation  of  your  patent 
rights.  Supposing  the  court  would  decide  that  there 
has  been  no  infringement  ?  Then  the  fact  that  they 
contributed 

Mr.  Freeman :  Then  every  one  of  these  other  de- 
fendants, [561]  if  we  brought  suit  against  them, 
would  say,  "We  have  already  been  charged  with  in- 
fringement, Ave  helped  conduct  this  case."  They 
want  to  sit  on  the  fence  and  go  both  ways. 

The  Court:  I  don't  know  whether  they  did,  but 
they  would  probably  point  to  this  case  and  say  the 
matter  has  been  decided,  that  is  if  we  are  sustained 
by  the  Circuit  Court.  You  bring  me  the  case  and  I 
will  read  it  and  then  we  will  pass  upon  that. 

^[r.  Freeman:  We  will  bring  you  a  case.  AVe  are 
going  to  ask  Mr.  Masters  to  have  available  in  court 
the  master  letter  and  the  list  which  I  have  required. 

The  Court:  Mr.  Masters,  you  bring  to  court  this 
information  tomorrow  and  then  we  will  determine 
whether  or  not  it  is  pertinent. 

Mr.  Freeman :  I  am  going  to  also  ask  Mr.  Masters 
to  produce  his  copy  of  the  letter  dated  April  27, 
1949,  addressed  to  Larry  Cumiingham,  Purchasing 
Agent  of  the  Republic  Aviation  Corporation,  Farm- 
ingdale.  Long  Island,  New  York.  That  letter  was 
referred  to  during  the  taking  of  the  Masters  deposi- 
tion as  Plaintiff's  Exhibit  12-A  for  identification. 

Q.  Will  you  bring  that  letter  in  the  morning 
likewise,  ^Ir.  Masters  1  A.     Yes,  sir. 
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The  Court:  Do  you  understand  what  letter  he  ifi 
referring  to  ?  [562] 

The  Witness:     Yes,  I  do. 

Mr.  Freeman:  It  was  Plaintiff's  Exhibit  10  in 
the  deposition  and  it  has  here  been  referred  to  as 
Plaintiff's  Exhibit  12-A  for  identification. 

Mr.  Beehler:  We  repeat  our  objection  to  the  pro- 
duction of  that  letter  also  on  the  ground  that  it  is 
immaterial. 

The  Court:  W^hen  you  bring  the  letter  in,  after 
we  dispose  of  these  other  matters,  we  will  dispose 
of  that  objection  at  the  same  time.  I  will  reserve  the 
ruling. 

().  (By  Mr.  Freeman) :  Mr.  Masters,  did  you 
report  to  Industrial  Resources  Branch  and  Require- 
ments Branch  of  the  AVPB  your  production  facili- 
ties of  Parker  type  fittings '?  A.     Yes,  I  did. 

Q.  Did  you  report  as  an  individual  or  as  a  cor- 
poration '? 

A.  During  the  period  I  operated  as  an  individual, 
I  reported  as  an  individual.  When  we  were  incor- 
porated, I  reported  as  a  corporation. 

Q.  In  1943,  February  of  1943,  were  you  an  indi- 
vidual or  a  corporation? 

A.     We  were  a  corporation  in  February,  1943. 

Q.  Did  you  ever  have  made  available  to  you  the 
confidential  information  contained  on  the  Aircraft 
Report  of  the  Industrial  Resources  Branch  with  re- 
spect to  Parker  type  fittings?  Have  you  ever  seen 
any  document  of  the  kind  corresponding  [563]  in 
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form  to  the  one  that  T  now  hand  yon,  Plaintiff's 

Exhibit  72? 

A.  I  woTild  like  to  see  it.  Yes,  as  a  member  of  the 
Jndnstry  Committee,  I  received  copies  of  all  this 
material.  [564] 

Q.  And  did  you  ever  take  exception  to  the  fact 
that  your  name  was  listed  as  I.  W.  Masters,  an  in- 
dividual, not  corporation?  A.     No. 

Q.  Did  you  ever  take  any  ex;ception  to  the  fact 
that  reference  was  made  to  Parker  type  fittings? 

A.  No,  T  don't  believe  that  T  maintained  any 
serious  objection  to  that. 

Q.  Did  you  ever  take  any  exception  to  the  term 
' '  Parker  type  fitting's — includes  AN ' '  ? 

A.  I  don't  understand  your  question,  Mr.  Free- 
man. 

Q.  Did  you  ever  take  any  exception  to  the  fact 
that  the  Parker  type  fittings  included  the  AN? 

A.  I  don't  believe  I  ever  made  any  observation 
concerning  that  at  all. 

Q.  But  you  did  have  reports  of  the  kind  I  have 
given  you?  A.     Yes. 

Mr.  Freeman:  That  is  all  for  Mr.  Masters,  and 
as  far  as  we  are  concerned  Plaintiff  rests  its  prima 
facie  case,  with  the  understanding  that  we  may  have 
]\Ir.  Masters  for  a  moment  or  two  tomorrow. 

Mr.  Huebner:  Mr.  Masters  will  be  present  in 
court. 

The  Court :  And  may  I  ask  you  another  question 
before  you  rest?  [565] 

In  tlie  event,  and  this  is  supposition  only  and  I 
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lon't  want  anyone  to  think  that  I  am  indicating  as 
;o  how  my  decision  will  be,  but  in  the  event  a  deci- 
;ion  would  be  in  favor  of  the  plaintiff,  and  it  came 
lown  to  the  question  of  damages,  you  are  limited, 
ire  you  not,  to  the  time  the  corporation  was  in- 
corporated ? 

Mr.  Freeman:  Absolutely,  we  can't  reach  from 
;he  corporation.  Your  Honor  has  had  considerable 
experience  in  income  tax  matters,  and  when  you  talk 
ibout  an  individual  income  lax,  that  is  one  thing, 
md  when  you  talk  about  a  corporation's  income  tax, 
:hat  is  another  thing.  One  is  not  responsible  for  the 
)ther,  or  vice  versa.  And  as  far  as  we  are  con- 
cerned we  only  have,  as  far  as  this  defendant  is 
concerned,  from  the  date  of  its  incorporation. 

The  Court:  I  wanted  to  be  sure  that  we  under- 
stood that,  because  the  consent  was  giA^en  to  the  iii- 
iividual  and  not  to  the  corporation. 

^ir.  Freeman:  That  is  correct.  We  can't  reach 
)eyond  that. 

With  that  statement,  plaintiff  rests  its  prima  facie 
2ase. 

The  Court:  I  wanted  to  be  sure  that  we  under- 
stood that. 

You  have  twenty  minutes  to  get  started  in  this 
afternoon. 

Mr.  Huebner:  Mr.  Beehler,  I  think,  mil  take  on 
from  here  for  a  while,  your  Honor.  [566] 

Mr.  Beehler:  Mr.  Masters,  will  you  take  the 
stand  please*? 
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called  as  a  witness  by  and  on  behalf  of  the  defend- 
ants, having  been  previously  sworn,  was  examined 
and  testified  as  follows: 

Direct  Examination 
By  Mr.  Beehler: 

Q.  .Mr.  Masters,  you  are  presently  engaged  iii 
the  manufacture  of  fittings;  that  is  correct,  is  it? 

A.     That  is  correct. 

Q.     And  your  place  of  business  is  located  where? 

A.     1060  North  Lake  Street,  Burbank,  California. 

Q.  How  long  have  you  been  engaged  in  the 
manufacture  of  fittings? 

A.  As  a  corporation,  since  October  1,  1942;  as 
an  individual,  since  about  the  middle  of  1940. 

Q.  During  that  entire  period  the  manufacture  of 
fittings  consisted  of  the  manufacture  of  three-piece 
fittings  for  aircraft,  is  that  correct? 

A.     Not  altogether,  but  largely. 

Q.  Prior  to  your  engagement  in  this  business, 
what  business  were  you  connected  with? 

A.  Just  prior  to  that  I  had  been  aircraft  sales 
and  engineering  representative  of  Flexitube  Com- 
pany. From  the  [567]  middle  of  1938  we  manufac- 
tured flexible  hose  assemblies,  and  also  we  used  fit- 
tings in  connection  with  those  assemblies. 

Q.  Then  immediately  prior  to  that  were  you  not 
engaged  by  the  government  in  some  work  in  connec- 
tion with  fittings  ? 
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A.  Immediately  i^rior  to  that  for  about  a  year  1 
tvas  in  general  consulting  engineering  work  and 
cvas  with  the  V/eatherhead  Company  for  a  few 
nonths  in  the  same  line  of  v^ork,  developijig  of 
Sittings  and  sale  to  the  government.  Prior  to  that 
L  was  with  the  Bureau  of  Aeronautics,  Navy  Tte- 
[jartmcnt,  for  a  ])eriod  of  about  three  years,  in  the 
specification  section. 

Q.  While  you  worked  for  the  government  what, 
approximately,  were  3'our  duties  in  connection  with 
ittings  and  couplings? 

A.  I  had  charge  of  fuel  and  oil  line  specifica- 
ions,  fuel  tanks,  oil  tank  specifications,  and  screw 
nachine  products  for  the  Bureau  of  Aeronautics. 
Fhe  larger  part  of  my  time,  however,  was  spent  in 
leveloping  a  non-proprietary  fitting  for  the  use 
)f  the  Navy. 

Q.  When  you  speak  of  a  non-proprietary  fitting, 
vhat  do  you  mean  by  that  ? 

A.  One  that  was  owned  by  the  government  and 
lot  subject  to  restrictions  as  to  where  they  might 
my  them  or  have  them  manufactured. 

Q.  During  that  period  did  you  or  did  the  de- 
partment [568]  develop  specifications  for  a  non- 
proprietary fitting  ? 

A.  Yes,  through  a  period  of  about  a  year  we  con- 
tinued research,  which  had  been  started  in  1932,  to 
iscertain  what  was  needed  in  fittings,  and  we  es- 
cibjished  the  formula  and  design  of  first  the  NAF 
itting,  and  the  formula  that  is  used  in  the  design 
jf  the  AN  fittings. 
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Q.     What  is  the  NAF  fitting'? 

A.  The  NAF  fitting  is  a  two-piece  fitting,  which 
we  refer  to  as  a  two-piece  fitting.  It  fits  on  a  body 
and  has  a  flare  and  a  nnt,  flare  on  the  body,  for  the 
clamping  of  a  flared  tnbe  without  the  use  of  a 
sleeve. 

Q.     Was  the  NAF  fitting  actually  manufactured  1 

A.     Yes,  it  was  manufactured. 

Q.     Was  it  used  in  aircraft? 

A.  It  was  used  in  Naval  aircraft  for  a  period  of 
time,  and  has  been  continued  to  be  used  in  some  of 
the  older  ships  that  are  not  now^  active. 

Q.  Directing  your  attention  to  the  business  which 
you  are  now  engaged  in,  you  manufacture,  as  I  un- 
derstand it,  bodies,  sleeves,  and  nuts,  is  that  correct  % 

A.     That  is  correct. 

Q.  Will  3^ou  state  for  the  record  approximately 
what  proportion  of  your  business  consists  in  the 
manufacture  of  bodies? 

A.  Currently  I  would  say  that  valuewise,  dollar- 
wise,  [569]  that  98  per  cent  of  our  business  is  bodies. 

Q.     The  remaining  portion  is  divided  about  howl 

A.  AVell,  that  is  a  guess.  I  didn't  anticipate  this 
question.  But  I  would  say  that  half  and  half  nuts 
and  sleeves. 

Q.  When  you  receive  orders  for  the  parts  that 
3^ou  manufacture,  how  do  the  orders  read,  with  re- 
spect to  the  designation  of  the  parts  ? 

A.     They  are  ordered  by  parts. 

Q.     By  bodies  separately? 

A.     Bodies,  sleeves,  and  nuts,  separatel.y. 
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Mr.  Beehler:  Inasmuch  as  we  will  have  consider- 
ahle  reference  to  certain  standard  speciiications,  I 
wish  to  offer  in  evidence  now  a  set  of  drawings  as 
follows: 

Drawing  AND  10061,  AN  818,  AN  819,  AND 
10056,  AN  817,  AND  100(>1,  811T,  811BT,  811FT. 

The  Court:     Is  there  any  objection? 

Mr.  Freeman:  No.  Some  of  these  are  Parker 
drawings;  I  couldn't  object  to  them,  your  H(mor. 

The  Court :     They  may  be  received. 

The  Clerk:     As  one  exhibit,  or  individually? 

Mr.  Beehler:  I  suggest  they  be  marked  individu- 
ally for  convenience  in  identification. 

The  Clerk:     The  next  is  H. 

Mr.  Huebner:  All  alphabetically  in  alphabetical 
order?  [570] 

The  Clerk :  H,  I,  J,  and  K.  There  are  four  differ- 
ent ones  here,  that  I  have. 

Mr.  Huebner :     There  were  more  than  that. 

The  Clerk :  There  is  one  here  in  a  group.  Do  you 
want  these  separately  here? 

Mr.  Beehler:  Yes,  I  think  you  had  better  iden- 
tify them  separately. 

Mr.  Freeman :     There  are  nine  of  them. 

The  Clerk:  We  will  have  H,  and  H-1  and  H-2, 
H-3,  H-4,  and  H-5,  I,  J,  and  K.  In  the  group  of  H, 
there  are  six  of  them,  H  and  H-1  to  H-5,  which  is 
AND10061,  AN818,  AN819,  ANI)10056,  AN817,  and 
AND! 0064;  and  we  have  three  photostatic  copies 
here,  which  will  be  marked  I,  J,  and  K. 
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(The  documents  lef erred  to  were  marked  II, 
H-1,  H-2,  H-3,  H-4,  and  H-5,  and  I,  J,  and  K„ 
of  the  Defendants,  and  were  received  in  evi- 
dence.) [571] 

Mr.  Beehler:  If  Mr.  Freeman  has  no  objection,  I 
have  three  Parker  drawings  which  I  would  like  to 
also  introduce  at  this  time. 

The  Court:  What  were  these  first  drawings?  I 
thought  they  were  Parker  drawings. 

Mr.  Beehler:  These  are  additional  drawings  of 
earlier  date. 

Mr.  Freeman :  If  you  will  just  tell  me  where  you 
got  the  Parker  drawings,  which  are  marked  "Vault 
Copy,  Do  Not  Use,"  I  vvill  be  glad  to  tell  you 
whether  I  will  let  them  in  or  not. 

Mr.  Beehler:  These  were  secured  by  court  order 
from  the  Parker  files. 

Mr.  Freeman:  You  certainly  can  introduce  them 
then,  young  man. 

The  Court:     All  right. 

Mr.  Beehler:  I  also  offer  in  evidence  the  follow- 
ing drawings,  No.  2-1835. 

The  Clerk :     Tha.t  will  be  L. 

(The  drawings  referred  to  were  marked  De- 
fendants' Exhibit  L  for  identification.) 

Mr.  Beehler:     No.  2-18.35-1. 
The  Clerk:     M. 

(The  drawing  referred  to  was  marked  De- 
fendants' Exhibit  M  for  identification.)  [572] 
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Mr.  Beehler:     No.  2-1835-2. 
The  Clerk:     That  will  be  N  for  identification. 

(The  drawing  referred  to  was  marked  De- 
fendants' Exhibit  N  for  identification.) 

Mr.  Beehler:     I  offer  those  in  evidence. 

The  Court :     They  will  be  admitted  in  evidence. 

(The  drawings  referred  to  w^ere  received  in 
evidence  and  marked  Defendants'  Exhibits  L, 

M,  &  N.) 

Mr.  Beehler:  I  wish  also  to  have  marked  for 
dentification  Defendants'  exhibit  next  in  order  con- 
sisting of  a  drawing  identified  as  Section  No.  1. 

The  Clerk:  That  will  be  Defendants'  Exhibit  O 
lov  identification. 

(The  drawing  referred  to  wa,s  marked  De- 
fendants' Exhibit  O  for  identification.) 

Q.  (By  Mr.  Beehler) :  Having  reference,  Mr. 
Masters,  to  drawing  No.  AN  819,  by  way  of  example, 
^vill  you  exi^lain  for  the  purpose  of  the  record  what 
the  designation  means  there  in  column  B  on  the 
drawing  where  it  reads  "Plus  3/lOOOths  minus  -.000 
diameter. ' ' 

A.  Column  B  is  the  internal  diameter  of  the 
cylindrical  portion  of  the  sleeve.  The  figures  in  that 
column  are  the  basic  dimensions  which  may  not  be 
smaller  than  that,  but  may  be  3/lOOOtlis  larger  on 
the  diameter.  The  plus  3/lOOOths  means  that  is  the 
tol(-rance  of  3/lOOOths  of  an  inch.  [573] 

Q.     Will  you  state  for  the  record  what  is  tht^  ini- 
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portance  of  tolerance  in  manufacturing  drawings'? 

A.  It  is  impossible  to  manufacture  parts  to  100 
per  cent  perfection,  that  is,  to  maintain  exactly  ai 
certain  dimension,  because  of  tool  wear,  spring  in 
the  machines,  spring  in  the  materials,  so  it  is  neces- 
sary to  have  certain  range  of  dimensions  which  will 
be  satisfactory,  and  yet  the  parts  go  together  prop- 
erly to  be  interchangeable  with  other  parts  of  thes 
same — go  together  properly  with  the  mating  parts 
and  to  be  interchangeable  with  other  parts  of  tlie: 
same  design. 

Q.  Now,  will  you  compare  tolerance  with  clear- 
ance and  tell  us  what  a  cleai-ance  is  and  what  the 
difference  is  between  a  clearance  and  a  tolerance? 

A.  A  clearance  would  be  a  space  between  two 
parts  that  are  considered  mating  parts,  but  between: 
which  there  must  be  a  space  in  order  that  there  willj 
be  not  an  interference,  and  the  tolerance  is  the 
range  of  dimension  that  may  be  applied  to  the  mat-| 
ing  parts  and  yet  maintain  that  clearance  when  they 
are  assembled. 

Q.  Then  a.  tolerance  applies  to  the  dimensions 
permissible  ui)on  a  single  part? 

A.     That  is  right. 

Q.  And  the  clearance  as  to  the  dimensional  dif- 
ference between  the  size  of  one  part  and  the  size 
of  another  [574]  part,  is  that  correct? 

A.  That  is  right.  There  may  bo  a  maximum 
clearance  and  a  minimum  clearance. 

Q.  Now,  Mr.  Masters,  will  you  refer  to  the  chart! 
hanging  on  the  blackboard  there,  copies  of  which 
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lave  been  distributed,  identified  as  Section  No.   1. 
iVho  was  it  who  made  the  chart? 

A.     I  drew  that  chart. 

Q.     Is  the  chart  draAvn  to  scale? 

A.  Yes.  It  is  drawn  to  exact  scale.  The  drawing 
langing  there  is  20  times  as  large  as  the  actual  size 
)f  the  charts  represented. 

Q.  There  are  some  squares  on  the  drawing,  some 
imall  squares.  How  many  thousandths  of  an  inch 
ire  represented  by  the  small  squares  on  the  chart  ? 

A.  The  smallest  squares  on  the  chart  in  the  20  to 
:  drawing  represent  5/lOOOths  of  an  inch. 

Q.     And  then  there  are  some  larger  squares. 

A.  The  larger  squares  have  10  lines  each  way 
md  they  are  50/lOOOths  of  an  inch. 

Q.  Directing  your  attention,  Mr.  Piasters,  to  the 
^reen-colored  portion  of  the  chart  identified  by  a 
ead  line  as  AND  10056  standard  fitting  end,  where 
lid  you  get  the  dimensions  for  that  part  which  you 
Irew  on  the  drawing  ? 

A.  I  got  those  dimensions  from  the  government 
A.rmy  [575]  and  Navy  design  drawing  10056. 

Q.  Directing  your  attention  to  the  blue-colored 
aart  labeled  AN  818  nut  coupling,  where  did  you  get 
:he  dimensions  that  you  used  for  that  portion  of  the 
irawing  ? 

A.  I  got  that  from  the  Army-Navy  drawing  AN 
n8. 

Q.  Referring  to  the  red-colored  portion  of  the 
clra\Wng  designed  AN  8] 9,  sleeve  coupling,   where 
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did  you  get  the  dimeusions  which  you  used  for  that 

portion  of  the  drawing? 

A.     From  Army-Navy  drawing  819. 

Q.     AN  819? 

A.     That  is  right,  and  AN  means  Army-Navy. 

Q.  Referring  to  the  yellow-colored  portion  of  the 
drawing  laheled  AND  10061  standard  tube  end  flare, 
where  did  you  get  the  dimensions  which  you  used 
for  that  portion  of  the  drawing? 

A.     From  the  Arm3^-Navy  design  drawing  10061. 

Q.  AVith  respect  to  the  AND  10056  part,  the 
AN  818  part,  and  the  AN  819  part,  it  is  true,  is  it 
not,  that  the  corresponding  parts  which  you  manu- 
factured are  made  to  those  same  dimensions  ? 

A.     That  is  correct. 

Q.  AVith  respect  to  the  drawing,  particularly  the 
sleeve  head  of  the  part,  AN  819,  and  the  surround- 
ing portion  of  the  nut,  AN  818,  is  it  or  is  it  not 
shown  there  is  a  clearance  between  those  parts,  par- 
ticularly in  the  region  of  [576]  the  sleeve  head  ? 

A.     There  is  a  clearance. 

Q.     What  is  the  magnitude  of  that  clearance? 

A.  The  magnitude  of  the  clearance  is  dependent 
upon  the  diameter,  but  the  minimum  clearance  at 
the  large  end  of  the  sleeve  is  50/lOOOths  on  the  dia- 
meter in  the  small  size  and  7/lOOOths  on  the  diame- 
ter in  the  largest  size. 

Q.  Calling  your  attention  to  AN  size  8,  which  I 
believe  is  the  proportion  in  the  drawing  of  Section 
No.  1,  what  is  the  tolerance? 

A.     The  tolerance  or  clearance? 
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Q.     Thank  you.   The  clearance. 

A.  The  clearance  on  the  diameter  at  the  large 
end  of  the  sleeve,  back  against  the  shoulder,  the 
minimum  clearance  is  6/lOOOths. 

Q.     The  maximum  clearance  is  what? 

A.  One  moment,  please.  The  maximum  clearance 
would  be  12/lOOOths. 

Q.     And  that  is  a  clearance  before  tightening? 

A.     That's  right. 

The  Court:  I  think  the  clock  says  it  is  time  to 
quit,  so  I  think  we  will  recess  now  until  10:00 
o'clock  in  the  morning. 

(Thereupon,  at  4:00  o'clock  p.m.,  an  adjourn- 
ment was  taken  to  10:00  o'clock  a.m.,  Thursday, 
June  22,  1950.)  [577] 

Thursday,  June  22,  1950.     10:00  A.M. 
The  Clerk:     Further  trial. 
The  Court:     You  may  proceed. 
Mr.  Beehler:     Mr.  Masters,  take  the  stand  again. 

IRVIN  W.  MASTERS 

called  as  a  witness  on  behalf  of  the  defendants,  hav- 
ing been  previously  sworn,  resumed  the  stand  and 
testified  further  as  follows: 

Direct  Examination 
(Continued) 

By  Mr.  Beehler: 

Q.  When  we  recessed  yesterday,  Mr.  Masters, 
we  were  speaking  of  the  amount  of  clearance  on  the 
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No.  8  size  AN  fitting,  which  you  said  was  from 
6/lOOOths  to  12/lOOOths  of  an  inch.  Will  you  refer, 
please,  to  the  AN  drawing  under  818,  in  company 
with  AN  drawing  No.  819,  and  \)o\Yii  out  expressly 
on  those  drawings  the  figures  which  determine  those 
two  clearances?  I  refer  to  Defendants'  Exhibit  H-1 
and  Defendants'  Exhibit  H-2,  and  I  suggest  for  the 
court  that  you  put  a  circle  around  the  dimensions 
which  you  use  to  determine  the  clearances  specified. 
Will  you  state,  Mr.  IMasters,  w^hat  .your  computation 
is  from  those  figures  that  you  use  to  determine  those 
two  clearances'? 

A.  On  drawing  AN  818  the  internal  bore  of  the 
nut  on  the  [579]  8  .size  is  shown  as  688/lOOOths;  on 
drawing  819,  the  external  diameter  of  the  head,  that 
is,  the  sleeve  head,  is  682/lOOOths.  That  is  a  clear- 
ance of  6/lOOOths.  But  the  sleeve  head  may  be 
3/lOOOths  smaller  than  that  and  the  bore  of  the  nut 
may  be  3/lOOOths  larger  than  that  indicated  as  the 
basic  dimension,  so  the  minimum  clearance  may  be 
6/lOOOths  and  the  maximum  may  be  12/lOOOths. 

Q.  Then  any  clearance  in  between  those  figures 
is  acceptable  as  a  satisfactory  fitting,  according  to 
the  specifications,  is  that  correct? 

A.     That's  correct. 

Q.  You  mentioned  that  this  was  for  No.  8  size. 
Do  the  clearances  vary  from  one  size  to  another? 

A.  Yes.  There  isn't  a  very  gTeat  variance.  On 
the  smallest  size,  which  is  the  -2  size,  the  minimum 
clearance  is  5/lOOOths.    On  the  32  size,  which  is  a 
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2-inch    tube    fitting,    the    minimum     clearance     is 

7/lOOOths. 

Q.  Will  you  state  for  the  record  what  these  ruun- 
})ers  mean  as  to  size;  what  does  No.  8  mean? 

A.  No.  8  means  that  it  is  used  on  an  8/16ths  tul)e, 
that  would  be  a  ^2"^^^^  tube.  The  dash  numbers 
indicate  the  size  of  the  tube  in  16ths. 

Q.  Do  the  tolerances  vary  with  dift'erent  sizes  of 
the  fittings? 

A,  No,  there  is  no  variation  in  the  [580]  toler- 
ance. 

Q.  At  the  toe  of  the  sleeve  of  the  No.  8  size, 
which  is  pictured  on  Section  No.  1,  what  is  the  clear- 
ance there? 

A.  The  clearance  on  the  diameter  is  1 2-9/30/- 
lOOOths.  The  radial  clearance  or  that  shown  in  the 
illustration  would  be  half  that  amount.  [581] 

Q.     How  do  you  figure  a  clearance  at  the  toe? 

A.  The  clearance  at  the  toe  is  increased  by 
reason  of  the  tapering  of  the  head.  The  largest 
diameter  of  the  head  is  10/lOOOths  of  an  inch  from 
the  shoulder  of  the  head  by  reason  of  the  lO/lOOOths 
chamfer,  and  the  smallest  diamete]-  on  the  outside 
of  the  head  is  10/lOOOths  from  the  toe  by  reason  of 
the  lO/lOOOths  chamfer.  So  the  length  of  the  in- 
clined portion  on  the  head  there  would  be  20/100()ths 
less  than  the  dimension  J  in  the  drawing  819. 

Then  taking  that  dimension  J  less  20/U){X)tlis 
would  give  you  for  the  length  of  that  line  199/- 
lOOOths.  Multiply  that  by  the  tangent  of  a  1  degree 
angle,  which  is  .0175,  to  get  the  amount  of  the  re- 
duction on  the  radial  dimensions. 
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Q.  I  take  it,  then,  to  find  that  clearance,  it  must 
be  calculated  rather  than  selected  from  a  drawing-, 
is  that  correct?  A.     That's  right. 

Q.  What  is  the  permissive  variation  in  ac- 
cordance with  the  drawing  in  the  degree  of  the  angle 
on  the  outside  of  the  sleeve  head? 

A.  On  the  AN  fitting — well,  on  all  the  fittings, 
plus  or  minus  %  degree, 

Q.  Will  you,  on  the  drawing  AN  819,  put  a  circle 
around  the  tolerance  permitted  in  the  angle? 

A.     I  have  done  so.  [582] 

Q.  Further,  with  reference  to  Section  1,  I  direct 
your  attention  to  the  diameter  of  the  sleeve  l^ehind 
the  shoulder,  the  small  cylindrical  portion  of  the 
sleeve.  Will  you  state  for  the  record  with  reference 
to  No.  8  size,  what  the  clearance  is  between  the  small 
portion  of  the  sleeve  and  the  surrounding  portion 
of  the  nut? 

A.  The  nominal  bore  of  the  flange  portion  of  the 
nut  is  570/lOOOths.  The  nominal  outside  diameter 
of  the  cylindrical  portion  of  the  sleeve  is  562/- 
lOOOths.  That  would  be  a  clearance  of  8/lOOOths  at 
the  minimum. 

The  outside  diameter  of  the  cylindrical  portion  of 
the  sleeve  might  be  within  the  tolerance,  might  be 
o/lOOOths  less  than  that,  and  the  bore  of  the  flange 
section  of  the  nut  might  be  3/lOOOths  more  than  the 
nominal,  which  would  allow  a  maximum  diametrical 
clearance  of  14/lOOOths  of  an  inch.  That  would  be 
T/lOOOths  radial  clearance. 

Q.     On  Section  No.  1,  Mr.  Masters,  I  direct  your 
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attention  to  the  sleeve  head,  and  I  ask  you   what 
portion  of  the  sleeve  head  strikes  the  flare  of  the 
tubing  first? 

A.  A^'ell,  the  internal  cone  on  the  sleeve  head  is 
32  degrees  and  the  external  conical  flare  on  the  tube 
is  33  degrees,  so  I  can't  say  that  any  part  strikes 
first.   It  is  a  surface  contact. 

Q.  Why  is  the  angle  on  the  external  surface  of 
the  flare  of  the  tube  made  to  the  angle  shown 
there?  [583] 

A.  Well,  that  is  the  specified  angle  on  the  Army- 
Navy  design  drawing  10061. 

Q.  ^\^ill  you  place  a  circle  around  the  portion 
of  that  drawing  from  which  you  take  the  figures 
that  3^ou  mentioned?  A.     I  have  done  so. 

Q.  With  rrespect  to  the  same  drawing,  AND 
10061,  will  you  also  place  a  circle  on  that  drawing 
of  Fig.  1  and  determine  how  wide  the  flare  should 
l)e  at  the  widest  part  ?        A.     I  have  done  so.  [584] 

Q.  Is  or  is  not  the  dimension  imx^ortant  in  the 
making  up  of  the  coupling'?  A.     Yes. 

Q.     Wliyisthat? 

A.  If  it  is  too  large,  it  will  interfere  with  the 
inside  diameter  of  the  nut ;  and  if  it  is  too  small,  you 
don't  get  sufficient  seating  surface. 

Q.  AVhat  happens  when  you  attempt  to  uncouple 
a  coupling  made  with  a  flare  that  is  too  large  ? 

A.  It  would  very  likely  engage  the  threads  and 
the  nut  wouldn't  come  off,  it  wouldn't  slide  back. 

Q.  Referring  once  again  to  drawing  AND  10061, 
and  calling  your  attention  to  the  angles  indicated 
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there  at  33  clegTees  and  37  degrees  in  the  sketch, 

tell  us  if  you  know  why  those  particular  angles  were 

selected. 

A.  The  angles  37  and  33  degrees  were  taken  over 
in  the  AN  designs  and  standardization  from  the 
NAF  fitting,  which  was  the  Navy  standard,  prior 
to  the  adoption  of  the  AN  standard,  and  the  purpose 
of  the  adoption  of  that  37  degrees  in  the  NAF  stand- 
ard was  to  get  a  maximum  possihle  holding  power  on 
the  flare.  This  flare  is  out  at  a  greater  angle 
than  the  fittings  which  were  previously  used,  and 
yet  the  spread  of  the  angle  was  confined  to  an 
amount  that  was  well  within  the  ahility  of  the  ma- 
terials used  to  elongate  by  that  amount.  The  33 
degrees  as  against  the  37  degrees  is  the  amount  of 
the  [585]  natural  flaring  out  of  the  tube.  As  you 
flare  the  tube  the  thickness  of  the  flare  at  any  one 
point  is  just  about  inversely  proportional  to  the 
diameter  at  that  point. 

Mr.  Beehler:  I  offer  in  evidence  as  Defendants' 
O  the  enlarged  sketch  of  Section  No.  1. 

The  Court:     It  may  be  received. 

(The  document  referred  to  was  marked  De- 
fendants' Exhibit  O,  and  was  received  in  evi- 
dence.) 

^Ir.  Freeman:  Could  I  ascertain  the  amount  of 
reduction  in  the  photostats  that  you  have  given  us 
and  have  given  the  court,  with  respect  to  cross- 
section  No.  1,  Defendants'  Exhibit  O,  because  when 
we  look  at  the  drawing  and  it  says  ''Scale  20  to  1," 
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that  is  an  inaccurate  statement  as  we  view  these 
drawings.   So  we  must  know  the  relative  proportion 
of   reduction.     Otherwise   these    drawings   evaluate 
very,  very  little. 

Mr.  Beehler:  May  1  suggest  that  while  we  do 
not  know  exactly  what  the  reduction  is,  the  figures 
which  are  significant  on  the  drawings  are  not  what 
the  pictures  show,  but  what  the  figures  reveal,  taken 
in  coimection  with  the  AN  standard  drawings. 

Mr.  Freeman:  I  don't  find  any  figures  of  sizes  on 
here  at  all.  All  I  can  do  is  look  at  it  and  determine 
that  the  scale  is  20  to  1,  on  the  one  I  have  and  the 
one  the  court  has. 
'  Mr.  Beehler:  We  have  just  givcjn  testimony 
which  directs  [586]  attention  to  specific  tigures,  as 
to  precisely  what  the  distances  are.  Our  testimony 
with  respect  to  clearances  gave  a  maximum  clear- 
ance and  a  minimum  clearance,  and  both  apply  to 
the  drawing,  and  the  figures  given  in  the  testimony. 

Mr.  Freeman:  Do  I  understand,  then,  that  the 
20  to  1  means  nothing  and  we  are  to  disregard  it  ? 

iMr.  Beehler:  The  20  to  1  is  the  scale  to  whicli 
Section  No.  1,  Defendants'  Exhibit  O,  was  drawn. 

Mr.  Freeman:  I  am  asking  you,  then,  to  tell  nw 
what  the  scale  is  on  the  one  you  have  given  me  and 
the  one  you  have  given  to  the  court,  which  will  l)e 
the  one  we  will  have  to  work  from. 

Mr.  Beehler:  The  photostatic  reproduction,  1  do 
not  know  what  the  scale  is. 

Q.  (By  Mr.  Beehler)  :  Directing  your  attention, 
Mr.  j\l asters,  to  colored  Section  No.  2,  Defendants' 
Exhibit  P. 
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(The  document  referred  to  was  marked  De- 
fendants' Exhibit  P,  for  identification.) 

Q.  (By  Mr.  Beehler)  :  Rather,  will  you  state 
for  the  record  what  drawings  yon  used  in  repro- 
ducing that  particular  section  ? 

A.  The  drawings  used  in  producing  this  were 
the  Army-Na\y  drawings  818,  the  Army- Navy  draw- 
ings 819,  that  is  AN  819,  the  Army-Navy  design 
drawings  AND  10061,  and  the  Army-Navy  design 
drawing  10056.  [587] 

Q.  Those  drawings,  then,  were  the  same  as  those 
used  in  connection  with  Defendants'  Exhibit  O? 

A.     That  is  right. 


Who  made  this  drawing,  Section  No.  2? 

1  made  it. 

To  what  scale  did  you  make  it? 

The  drawing  is  20  to  1. 

What   does   that   pai'ticular    drawing   repre- 


Q. 

A. 

Q- 

A. 

Q- 

senf? 

A.  This  represents  the  Douglas  modified  sleeve 
wherein  the  heel  of  the  sleeve  has  been  removed  by 
a  reworking  or  redesign  with  an  18%-degree  sec- 
ondary angle.  [588] 

Q.     What  size  does  that  particular  sketch  depict? 

A.     This  is  a  -6,  %  tube  size. 

Q.  Why  did  you  select  a  No.  6  size  for  that  par- 
ticular drawing? 

A.  Well,  I  don't  know  why  I  selected  a  6  as 
against  any  of  the  others  between  2  and  6,  but  I 
selected  it  to  illustrate  the  condition  with  tliose  sizes. 
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Q.  What  sizes  were  you  at  liberty  to  select  for 
tliat  particular  arrangement  of  i)arts? 

A.  The  2,  the  3,  the  4,  the  5,  or  the  6,  in  the 
copper  silicon  sleeves. 

Q.  Does  that  refer  then  onl}-  to  copper  silicon 
sleeves'?  A.     That  is  right. 

Q.  Are  there  sleeves  made  of  other  metals  to 
which  that  particular  arrangement  would  not  apply  ? 

A.  That  is  right.  The  steel  sleeve  with  steel  as- 
sembly would  not  apply  to  this. 

Q.  The  steel  sleeves  would  apply  then  to  whicli 
of  the  two  sections  which  we  have  referred  to  so 
far? 

A.  All  sizes  of  the  steel  sleeves  would  apply  to 
Section  No.  1. 

Q.     That  is  Defendants'  Exhibit  O"? 

A.     That  is  right. 

Q.  You  mentioned  the  re-working  angle  as  being 
ISi/o  [589]  degrees.  From  your  examination  of  those 
figures,  how  much  of  the  internal  flared  surface  of 
the  sleeve  head  is  removed  by  making  a  cut  of  I8I/2 
degrees  as  set  forth  in  the  specifications  and  as  rep- 
resented on  the  drawing? 

A.  About  50  per  cent.  That  is  50  per  cent  of  the 
original  internal  flare,  referring  to  Section  1  as 
the  length  of  the  original  internal  flare. 

0.  AVith  respect  then  to  the  contact  of  the  sleeve 
head  of  the  No.  6  size  with  the  flare  of  the  tubing, 
what  portion  of  the  sleeve  head  strikes  the  flare 
first  ? 

A.     The  contact  between  the  sleeve  and  the  flare 
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on  the  tubing  on  the  6  size  would  run  from  the  end 
to  about  from  20  to  30  thousandths  of  an  inch  from 
the  end. 

Q.  What  proportion  of  the  available  surface 
of  the  sleeve  on  the  6  size  strikes  the  flare  on  the 
tubing  first? 

A.  Well,  about  a  third  of  the  distance  back  to 
the  heel  that  now  remains  after  the  modification 
would  be  in  contact.  Areawise,  it  would  be  slightly 
less  than  that,  I  believe. 

Q.  And  that  area  is  about  half  of  the  initial 
area  before  the  cut-off,  I  believe  you  said? 

A.     That's  right. 

Q.  Adjacent  what  part  of  the  flare  does  that 
area  strike? 

A.  It  strikes  a  little  both  sides  of  the  midsec- 
tion [590]  of  the  flare,  I  believe;  slightly  more 
toward  the  outer  side  of  the  midsection  of  the  flare. 

Q.  Have  you  made  a  determination,  Mr.  Masters, 
of  the  clearance  between  the  largest  portion  of  the 
sleeve  head  of  the  No.  6  size  depicted  on  Defend- 
ants' Exhibit  P  and  the  surrounding  wall  of  the 
nut?  A.     Yes,  I  have. 

Q.     Will  you  state  what  the  clearance  is? 

A.     Do  you  mean  a  physical  measurement? 

Q.  The  physical  measurement  taken  from  the 
AN  specification  and  before  tightening. 

A.  One  moment,  please.  At  the  large  diameter  of 
the  head,  the  minimum  clearance  is  6/lOOOths.  The 
maximum  clearance  is  12/lOOOths. 

Q.     Will  you,  on  the  same  AN  drawings  818  and 
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819.  encircle  the  figures  which  you  used  to  make  the 
determination  that  you  just  gave  in  your  last  an- 
swer. A.     I  have  done  so. 

Q.  We  have  referred  here,  Mr.  Masters,  to  AN 
specifications.  Will  you  tell  the  court  where  those 
specifications  originated,  if  you  know? 

A.  Well,  they  are  specifications  that  have  been 
agreed  upon  by  the  Army  and  the  Navy  for  ma- 
terials that  are  used  by  both  services  interchange- 
ably. 

Q.  Were  thej^  determined  by  any  single  body,  or 
were  [591]  they  the  joint  determination  of  many 
persons  and  factions'? 

A.  They  were  the  joint  determination  of  many 
persons  in  many  conferences  over  several  years. 

Q.  How  were  clearances  arrived  at  in  the  Army- 
Navy  specifications  ? 

A.  The  tolerances  follow  standard  engineering 
practices  as  are  employed  throughout  the  other  in- 
dustries. These  happen  to  fall  in  the  range  that  are 
called  class  3  fits  here. 

Q.  How  were  clearances  arrived  at  in  the  Army- 
Navy  specifications  ? 

A.  The  necessary  clearances,  I  believe,  were  con- 
clusions of  yeai-s  of  experience  as  to  what  worked 
well  and  what  did  not.  [592] 

Q.  How  were  angles  arrived  at  in  the  Army- 
Navy  si3ecifi  cations  ? 

A.  As  previously  testified  to.  the  angles  on  tl»e 
fiare  followed  the  angles  set  up  in  the  Navy  stand- 
ards called  the  NAF  fitting.   The  Navy,  in  the  first 
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place,  had  cognizance  of  fitting  design  and  develop- 
ment  under  the   Army-Navy   standardization   pro- 
gram. 

Q.  How  was  the  selection  of  threads  arrived  at 
in  those  same  specifications'? 

A.  The  decision  upon  the  threads  was  the  same, 
they  followed  the  same  threads,  I  believe,  through- 
out, with  one  or  two  exceptions,  that  were  employed 
in  the  NAF  fitting.  But  those  threads  in  the  NAF 
fitting  were  standard  threads,  class  3  standard, 
throughout  the  industry. 

Q.  Is  there  any  Army-Navy  specification  with 
regard  to  the  torque  that  should  be  used  on  fittings 
of  that  description '?  A.     Yes,  there  is. 

Q.     How  was  that  arrived  at  ^. 

A.  I  have  no  direct  personal  laiowledge  of  the 
steps  that  were  taken  to  arrive  at  those  exact  figures, 
but  there  was  a  great  deal  of  trouble  with  over- 
torqueing  of  fittings  throughout  the  years,  and  I 
presume  that  it  was  necessar}^  to  set  up  values  to 
make  the  fittings  work  satisfactorily. 

Q.  In  your  testimony  yesterday,  J\lr.  .Masters, 
you  [593]  mentioned  a  non-proprietary  fitting. 
What  bearing  does  that  have,  if  any,  upon  the 
Army-Navy  fitting? 

A.  The  Army-Navy  procurement  program  was 
very  much  hampered  at  different  times  by  limited 
sources  of  items  which  were  much  used  by  the  Army 
and  Navy,  and  there  was  a  concerted  effort  over 
many  years  to  develop  standards  which  could  be 
bought  in  the  open  market  without  restricted 
sources. 
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Q.  Is  or  is  not  the  Army-Navy  standard  fitting, 
then,  in  your  opinion,  a  non-proprietary  fitting  ? 

A.     It  is. 

Q.  In  our  discourse,  Mr.  Masters,  we  have  had 
much  reference  to  the  details  of  construction  of  the 
fittings  of  this  kind,  and  there  has  been  conversa- 
tion as  to  whether  or  not  you,  as  a  manufacturer, 
supply  an  assembly  with  or  without  the  tube.  Will 
you  state  just  very  briefly  for  the  record  how  these 
three  parts  are  put  together  on  a  tube  in  order  to 
arrive  at  the  arrangement  illustrated  there  in  De- 
fendants' Exhibit  P,  for  example? 

A.  At  the  place  where  the  fitting  is  used  the  tub- 
ing which  is  connected  by  the  parts  or  couplings  is 
cut  to  the  desired  length,  and  very  often  bends  are 
made  in  it  to  enable  them  to  comiect  the  parts  as 
they  are  located  in  the  ship  or  equipment  that  the 
tube  is  going  in,  and  very  often  they  have  to  be  bent 
several  places  to  go  around  various  [594]  j)ieces 
of  equipment  that  lie  between,  for  instance,  the 
engine  that  they  may  want  to  connect,  with  a  sui)ply 
of  fluid  from  some  other  i3oint.  After  cutting  the 
tube  and  making  the  necessary  bends  and  making 
the  ends  of  the  tube  smooth,  the  nuts  are  slipped 
on  each  end  of  the  tube,  one  nut  on  each  end,  then 
the  sleeve  is  slipped  on  and  the  flare  made. 

Q.     What  do  you  use  to  make  a  flare  customarily? 

A.  Well,  in  plants  where  considerable  production 
is  under  way  they  have  flaring  machines,  which  have 
a  conical  pin,  the  angles  on  which  are  the  same  as 
the  internal  angle  on  the  flare,  and  that  ojjerates 
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ill  a  machine  which  rotates  the  axis  of  the  pin,  caus- 
ing an  eccentric  movement  inside  the  tube,  and  out- 
side the  tube  is  a  split  die,  and  the  tube  is  flared 
out  against  that  die  by  the  eccentric  rotating  pin. 

Q.  Utilizing  machines  of  that  kind  is  there  or  is 
there  not  any  appreciable  variance  in  the  angles 
produced  on  the  flares  made  by  them? 

A.  There  is  not  any  appreciable  variance  in  the 
angles  made  in  a  given  set  of  tools. 

Q.  Are  there  any  tools  other  than  the  machine 
flaring  tool  that  you  mentioned  used  for  that  pur- 
pose ? 

A.  Yes,  there  are  hand  flaring  tools  which  are  in 
different  forms,  but  essential Ij^  the  same  thing.  They 
are  usually  a  pin  that  is  simply  hammered  into  tlie 
end  of  the  [595]  tube  to  form  the  flare. 

Q.  Is  there  or  is  there  not  any  variance  in  the 
resulting  flare  made  by  tools  of  that  description? 

A.  There  is  expected  to  be  more  variance  in  the 
diameter,  but  not  in  the  angles. 

Q.  After  the  flare  has  been  made  on  the  tubing 
ill  the  example  which  you  have  been  describing,  what 
is  the  next  thing  done  in  order  to  complete  the  fit- 
ting assembly? 

A.  Then  the  nuts  are  screwed  on  the  bodies 
w^hich  are  secured  in  the  pieces  of  equipment  that 
are  desired  to  be  connected. 

Q.  How  does  the  mechanic  know  how  hard  to 
screw  the  nut  on  the  body  ? 

A.  There  are  specifications  which  the  government 
has  issued  showing  the  twisting  eifect  or  torque  that 
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is  necessary  to  make  a  good  seal  and  yet  not  damage 

the  fitting. 

Q.  Is  that  twisting  effect  the  same,  or  not  the 
same,  for  tubing  of  different  metal  characteristics':? 

A.  Usually  a  higher  torque,  or  always  a  highei- 
torque  is  used  on  a  steel  tube  than  on  an  aluminum 
tube.  The  practice  is  not  perfectly  uniform  in  that 
respect.  Some  companies  who  are  users  of  fittings 
torque  the  steel  fittings  much  tighter,  to  a  greater 
magnitude,  than  do  others.  [596] 

The  Court:  May  I  ask  a  question?  A  mechanic 
putting  these  fittings  together,  how  is  he  to  know 
when  he  has  reached  the  proper  torque? 

The  Witness:     Well,  your  Honor 

The  Court :     By  feel  alone  ? 

The  Witness:  No.  They  have  calibrated  torque 
wrenches.  We  have  some  here,  if  you  would  like  to 
see  them.  There  are  two  different  kinds  that  I  am 
familar  with.  One  torque  wrench  has  a  dial  on  it, 
which  indicates  by  the  position  of  the  hand  how 
hard  he  is  turning  it.  The  other  that  I  am  familiar 
with  clicks  when  it  reaches  the  desired  torque. 

The  Court:  The  wrench  itself  indicates,  rather 
than  the  feel  of  the  operator? 

The  Witness:     Yes. 

Q.  (By  Mr.  Beehler)  :  Without  a  torque  wrench 
handy,  what  would  determine  how  tight  the  mechanic 
might  screw  the  nut  on  the  body? 

A.     His  judgment  entirely. 

Q.  Referring  once  again  to  Section  1,  Defend- 
ants' Exhibit  O,  in  your  observation,  what  happens 
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at  the  large  end  of  the  sleeve  when  the  coupling  is 

coupled  together,  using  a  reconnnended  torque? 

A.  Well,  it  expands  very  little.  Often  it  expands 
not  any  measurable  amount.  At  the  shoulder,  you 
are  asking.  [597] 

Q.  Does  it  expand  enough  to  take  up  the  toler- 
ance initially  provided"? 

A.     I  have  not  found  it  to  do  so. 

Q.  Is  your  answer  the  same  or  different  with 
respect  to  colored  Section  2,  Defendants'  Exhibit  P  ? 

A.     That's  right,  it  is  the  same. 

Mr.  Beehler:  Will  you  mark  this  as  Defendants' 
Exhibit  Q  for  identification? 

(The  document  referred  to  was  marked  De- 
fendants' Exhibit  Q  for  identification.) 

Q.  (By  Mr.  Beehler)  :  I  wish  to  call  your  at- 
tention to  another  colored  section,  colored  Section 
No.  3,  which  I  have  requested  be  marked  Defend- 
ants' Exliibit  Q,  and  I  ask  you,  Mr.  ]\lasters,  who 
made  that  particular  drawing?  A.     I  made  it. 

Q.  A V here  did  you  get  the  information  which  you 
used  in  making  that  drawing  ? 

A.  The  blue  section  is  the  nut.  That  was  made 
from  the  current  Air  Corps  811  BT  drawing. 

The  red  section  is  the  sleeve.  That  was  made  from 
the  current  Air  Corps  81'!  T  drawing  of  the  sleeve. 

The  green  section,  which  represents  the  fitting  end, 
was  made  from  the  Air  Corps  811  fitting  drawing. 
These  are  to  a  -8  size. 

The  flare  on  the  sleeve,  I  took  from  page  82  of 
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the  [598]  Parker's  1943  installation  manual,  wliidi 

■shows  the  angles  for  flaring  sleeves,  or  for  flaring 

tubes. 

Q.  In  the  No.  8  size,  which  you  selected  and  of 
which  this  is  a  drawing,  will  you,  by  reference  tt) 
the  AC  811  drawings,  read  the  figures  which  you 
used  to  determine  the  clearance  between  the  large 
end  of  the  sleeve  and  the  interior  wall  of  the  nut? 

A.  These  are  kind  of  fine.  I  might  have  to  use 
my  magnifying  glass  here.  Tliese  are  on  the  BT 
2iut.   The  F  dimension  is  the  bore  of  the  nut. 

On  the  811  T  drawing,  the  G  dimension  on  the 
outside  diameter  of  the  sleeve  head,  the  outside 
diameter  of  the  sleeve  head  is  given  as  682/lOOOths 
and  the  inside  diameter  of  the  mit  is  given  as 
690/lOOOths.    The  inside  diameter  of  the  nut 

Q.  That,  then,  is  a  nominal  clearance  of  8/- 
lOOOths,   is  that   correct?  A.     That's  right. 

Q.  And  the  maximum  and  minimum  clear- 
ance  

A.  Pardon  me,  Ur.  Beehler.  There  is  3/lOOOths 
clearance  nominal. 

Q.  The  maximum  and  minimum  clearance  then 
for  that  particular  size  would  be  what? 

A.  There  is  a  3/lOOOths  tolerance  on  each  part, 
which  would  give  a  maximum  clearance  of  6/lOOOths 
more  than  [599]  that  just  stated  or  a  maximum 
clearance  of  13/lOOOths. 

Q.  In  your  experience,  in  tightening  assemblies 
of  this  particular  kind,  what  has  been  your  observa- 
tion with  respect  to  the  extent  of  expansion  of  the 
sleeve  head  at  the  large  end? 
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A.     It  is  i>ractically  nil. 

Q.  In  3'our  experience,  lias  there  ever  been 
enough  to  fill  the  nut  within  which  it  is  contained? 

A.     Only  when  excessivly  over-torqued. 

Q.  With  respect  to  specified  torques,  it  would  not 
expand,  then,  is  that  correct? 

A.     Not  in  my  experience. 

Q.  Directing  your  attention  to  the  internal  flare 
on  the  sleeve  head  of  the  colored  Section  No.  3, 
Defendants'  Exhibit  Q,  in  your  opinion,  what  part 
of  the  sleeve  head  strikes  the  flare  on  the  tube  first  ? 

A.  The  heel  of  the  internal  bore  of  the  sleeve 
strikes  the  base  of  the  flare  first. 

Q.  And  adjacent  what  portion  of  the  flare  does 
the  heel  strike? 

A.     At  the  smallest  diameter  of  the  flare. 

Q.  And  by  reference  to  the  drawing  811 — draw- 
ing for  the  sleeve — can  you  determine  from  an  in- 
spection of  that  drawdng  when  the  sleeve  head  angle 
was  added? 

A.  No,  I  cannot  tell  just  what  day  it  was  added 
in  [600]  this  drawing.  There  are  three  changes 
shown  on  the  drawing,  '41,  '42,  '43.  [601] 

Q.  What  is  the  usual  practice  with  regard  to 
changes  in  drawings? 

A.  Well,  I  don't  believe,  Mr.  Beehler,  that  prac- 
tices are  uniform.  In  working  drawings  changes 
are  noted  on  the  drawings,  and  they  refer  to  change 
notices.  This  is  not  clearly  revealed  here  just  what 
the  changes  were ;  it  simply  states  the  dates  changes 
were  made. 
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Q.  Then,  it  is  true,  is  it  not,  that  the  figures  on 
the  drawing  may  not  necessarily  represent  the 
drawing  as  it  was  at  the  date  the  drawing  was 
initially  drawn,  as  indicated  in  the  title  blocks 
appearing  on  the  drawing?  A,     That's  true. 

Q.  Do  you  have  any  knowledge,  Mr.  Masters,  of 
where  the  AC-811  sleeves  might  be  used  today  in 
aircraft  work? 

A.  Well,  the  only  knowledge  that  I  have  is 
among  my  customers. 

Q.  Do  you  know  any  airplanes  that  use  the  AC- 
811  fittings? 

A.  The  Constellation  and  the  P-38  made  by 
lA^ckheed  still  use  811  bodies  and  nuts,  but  they  do 
not  always  use  811  sleeves. 

Mr.  Beehler:  I  offer  in  evidence  as  Defendants' 
Exhibit  Q  the  colored  section  No.  3. 

The  Court:     It  may  be  received.  [602] 

(The  document  referred  to  was  marked  De- 
fendants' Exhibit  Q,  and  was  received  in 
evidence.) 

Mr.  Beehler:  Will  you  mark  for  identification 
another  colored  section,  captioned  No.  4,  as  Defend- 
ants' Exhibit  R? 

(The  document  referred  to  was  marked  De- 
fendants' Exhibit  R,  for  identification.) 

Q.     (By  Mr.  Beehler) :     Mr.  Masters,  who  made 
the  colored  section.  Defendants'  Exhibit  R? 
A.     I  made  that. 
Q.     What  scale  was  that  made  to? 
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A.  May  T  look  at  the  drawing  closely'?  I  am  not 
sure. 

Q.     Surely. 

A.     Some  I  made  to  different  scales. 

(Witness  approaches  exhibits.) 

The  Witness :     That  was  20  to  1. 

Q.  (By  Mr.  Beehler)  :  What  kind  of  a  fitting 
was  that  intended  to  represent? 

A.  This  represents  an  811-6  copper  silicon  sleeve 
assembly. 

Q.  Where  did  you  secure  the  information  which 
you  used  to  make  the  drawing  of  the  green  section 
there  indicating  the  body? 

A.     I  used  the  811 ET  body  detail. 

Q.  What  did  you  use  for  the  representation  of 
the  nut?  A.     The  811BT  drawing.  [603] 

Q.     And  for  the  representation  of  the  sleeve  ? 

A.     The  811T  drawing. 

Q.  And  what  figures  did  you  use  in  order  to 
draw  in  the  representation  of  the  flare  on  the  tube 
shown  in  yellow? 

A.  I  used  the  figures  from  Parker's  Manual  of 
Maintenance  of  Aircraft  Tube  Assemblies,  the  fig- 
ures on  page  82,  and  the  outside  angle  was  not 
shown  there,  so  I  ascertained  that  from  computa- 
tion which  I  confirmed  by  reference  to  the  Lockheed 
Manual. 

Q.  The  parts  of  the  coupling  as  they  are  shown 
are  in  imtightened  condition,  are  they? 

A.     That  is  right. 
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Q.  What  is  the  clearance  which  you  found  to  be 
the  ease  in  that  assembly  between  the  largest  end 
of  the  sleeve  head  and  the  surrounding  wall  of  the 
nut? 

A.     7/lOOOths  minimum;  13/lOOOths  maximum. 

Q.  Have  you  had  any  experience  in  tightening 
couplings  of  that  particular  sort? 

A.    Yes,  I  have. 

Q.  What  did  you  find  to  be  the  expansion  at  the 
large  end  of  the  sleeve  of  the  couplings  after  being 
tightened  in  accordance  with  recommended  torque? 

A.  Mr.  Beehler,  I  do  not  have  the  figures  here 
for  the  811  6  size. 

Q.  AVas  the  expansion  enough  to  fill  the  inside 
of  the  [604]  nut?  A.     No,  it  was  not. 

Q.  Directing  your  attention  now,  Mr.  Masters, 
to  the  free  end  or  small  end  of  the  sleeve,  what  por- 
tion of  the  sleeve  strikes  the  exterior  of  the  flare 
on  the  tubing,  first  ? 

A.  Well,  the  first  contact  of  the  sleeve  on  the 
outside  of  the  flare  would  be  a  line  contact  at  the 
juncture  of  the  two  cones  which  are  on  the  inside 
of  the  sleeve. 

Q.  And  that  is  adjacent  what  portion  of  the 
flare  on  the  tubing? 

A.  By  this  scale  it  would  be  less  than  half  the 
distance  up  the  flare  from  the  base. 

Q.  That  will  be  adjacent  the  outside  end,  or  the 
inside,  end,  or  the  middle? 

A.  It  would  be  adjacent  the  middle  of  the  flare, 
but  nearer  the  inside  end  than  the  outside.  [605] 
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Q.  Are  you  aware,  Mr.  Masters,  of  any  per- 
mitted mixing  of  the  parts  of  the  AN  fittings  with 
the  811  fittings? 

A.  Yes.  There  is  considerable  interchangeability 
13ermitted.  I  wouldn't  remember  in  the  different 
sizes,  because  it  is  quite  mixed  up.  Generally  speak- 
ing, however,  AN  flares  and  sleeves  are  used  where 
substitution  is  required,  but  they  may  use  the  AN 
sleeve,  and  do  extensively,  and  AN  flares,  with 
AC  bodies  and  nuts. 

Q.  I  call  your  attention,  Mr.  Masters,  to  a 
manual  captioned  '^SAE  Aeronautical  Information 
Report  No.  1,"  dated  January  1,  1943,  and  I  would 
like  to  read  a  brief  section  of  that  from  page  1, 
colimm  2: 

"B,  sleeve  nuts.  The  AN817  sleeve  nut  is  in- 
terchangeable with  the  ANSIS  nut  and  AN819 
sleeve  combination.  However,  tests  show  that 
tlie  luit  and  sleeve  combination  will  permit 
closer  tube  bend,  more  repeated  disassembly  and 
reassembly,  and  more  wrench  torque. 

"C,  nuts.  The  811  BT  2,  3,  4,  28,  and  32  nuts 
can  be  used  on  the  AN  standard  fittings.  The 
ANSIS  nuts  are  slightly  larger  and  therefore 
cannot  be  used  on  the  AC811  series  fittings." 

Do  you  subscribe  to  that  recommendation  of  in- 
terchange of  ])arts'?  [606] 

A.  Generally  speaking,  it  is  considered  inadvis- 
able for  the  reason  that  while  some  interchange  is 
possible,   it  is  hardly  feasible  for  even   one  quite 
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familiar  with  the  fittings  to  remember  which  may 
be   interchanged.    It   is  recommended   that   where 
possible  the  parts  of  a  single  series  should  be  used. 

Q.  Directing  your  attention  once  again  to  col- 
ored Section  No.  4,  do  you  know  any  place  in  the 
airci-aft  industry  where  that  combination  is  used"? 

A.  Yes.  This  particular  6  size  of  the  AC811 
fitting  has  such  an  acute  angle,  as  compared  with 
the  AN  fitting,  that  it  is — where  the  AC  6  bodies 
and  nuts  are  used,  they  must  use  the  AC  flare  and 
the  AC  copper  silicon  or  aluminum  bronze  sleeve. 

Q.  There  was  mention  in  that  suggested  com- 
bination an  AN817  sleeve  nut.  Can  you  tell  us 
about  what  kind  of  a  nut  that  is? 

A.  The  AN817  is  a  nut  and  sleeve  combined. 
That  is  the  one  we  commonly  refer  to  as  being  used 
with  a  two-piece  fitting.  It  is  a  nut  with  an  elon- 
gated smaller  portion  or  neck,  which  has  a  conical 
surface  internally  between  the  threaded  portion  and 
the  cylindrical  portion  of  the  extended  sleeve.  The 
sleeve  and  nut  combined  is  what  it  is. 

Q.  Do  you  recall  in  connection  with  the  817 
sleeve  the  pitch  of  the  flare  on  the  inside  of  the  nut  ? 

A.     Yes.   It  is  33  degrees.  [607] 

Q.  Do  you  recall  what  the  pitch  of  the  angle  is 
on  the  nose  of  the  body,  which  is  regularly  used 
with  that  nut?  A.     That  is  37  degrees. 

Q.  Is  or  is  that  not  in  your  opinion  a  dift'orential 
angle  ? 

A.  That  is  my  understanding  of  what  is  incaiif 
when  differential  angle  is  referred  to. 
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Q.  Ill  coupling  together  an  SIT  nut  witli  a  body 
wherein  the  angles  have  the  relationship  whicli  you 
just  recited,  what  portion  of  the  flare  on  the  inside 
of  the  nut  would  strike  the  flare  on  the  tubing  first  ? 

A.  There  I  can't  say  that  any  part  strikes  first. 
It  is  a  surface  contact.  The  inside  cone  of  the  nut 
is  33  degrees.  Tlie  outside  cone  of  the  tul)ing  flare  is 
33  degrees.  So  it  would  be  a  surface  contact.  You 
can't  say  any  particular  part  of  the  flare  would 
touch  first. 

The  Court :     Mi*.  Beehler,  before  you  proceed  any 
further,  I  think  we  will  take  our  morning  recess. 
We  will  recess  until  20  minutes  after  11:00. 
(Recess.)  [608] 

Mr.  Beehler:  I  note  we  have  not  offered  in  evi- 
dence Defendants'  Exhibit  P,  which  I  wish  to  do  at 
this  time.   I  offer  it  in  evidence. 

The  Court:     Tt  may  ])e  received. 

(The  dociunent,  heretofore  marked  Defend- 
ants' Exhibit  P,  for  identification,  was  received 
in  evidence.) 

Mr.  Beehler:  I  wish,  also,  to  offer  in  evidence 
Defendants'  Exhibit  R. 

The  Court:     Tt  may  be  received. 

(The  document,  heretofore  marked  Defend- 
ants' Exhibit  R,  for  identification,  was  received 
in  evidence.) 

Mr.  Beehler:  Mr.  Freeman  this  morning  asked 
about  the  reduction  in  size  of  tlie  small  copies  of 
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the  large  exhibits  which  we  have  talked  about.  AYe 
liave  measured  them  and  find  that  they  are  prac- 
tically one-half  the  size  of  the  larger  one ;  and,  also, 
b)^  reference  to  the  little  squares  on  the  exhibit  in 
evidence,  the  little  squares  were  testified  Iw  Mr. 
Masters  as  having  a  dimension  of  5/lOOOths  of  an 
inch.  Am  I  correct?  And  the  same  squares  on  tlie 
copies  will  then  also  represent  5/lOOOths  of  an  iucli. 

Mr.  Freeman:  So  that  actually  the  proportions, 
while  3^ou  said  one-half,  it  is  really  one-quarter 
scale;  50  per  cent  reduction  in  a  photostat  makes 
it  one-quarter  scale,  5  to  1.    Is  it  still  10  to  li 

Mr.  Beehler:     10  to  1  on  the  smaller  one.  [609] 

The  Court:  At  least  I  understand  that  the  big 
drawing  is  on  a  20  to  1  basis  ? 

Mr.  Beehler:     Yes. 

The  Court:  And  these  little  drawings  that  \'ou 
have  given  me  are  about  half? 

Mr.  Beehler:     They  work  out  about  10  to  1. 

The  Court :     All  right. 

Q.  (By  Mr.  Beehler) :  In  order  that  the  record, 
further,  may  be  clear  with  respect  to  Section  No.  2, 
^^^ll  you  state  again,  Mr.  Masters,  differentiate  be- 
tween tolerance  and  clearance,  what  you  said  about 
the  expansion  of  the  large  end  of  the  sleeve  head 
aud  its  relation  to  the  nut? 

Mr.  Freeman:  May  I  suggest  that  we  use  De- 
fendants' numbers  because  color-section  or  cross- 
section  No.  2  is  down  in  the  corner,  aud  it  is  not 
intelligible  in  our  photostats. 

Mr.  Beehler:     Fine.   Defendants'  Exhibit  P. 
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The  Court:     What  was  the  question,  again? 

(The  question  referred  to  was  read  by  the 
reporter  as  follows :  ' '  In  order  that  the  record, 
further,  may  be  clear  with  respect  to  Section 
No.  2,  will  you  state  again,  Mr.  Masters,  differ- 
entiate between  tolerance  and  clearance,  what 
you  said  about  the  expansion  of  the  large  end 
of  the  sleeve  head  and  its  relation  to  the  [610] 
nutr') 

The  Witness:  Tolerance  represents  the  differ- 
ence which  is  permissible  between  the  largest  diam- 
eter and  the  smallest  diameter  of  any  particular 
part.  When  the  parts  are  assembled  there  initially 
must  be  a  clearance  between  the  parts.  The  mini- 
mum clearance  would  be  when  the  internal  part  is 
at  the  largest  tolerable  diameter,  and  the  external 
part  is  at  the  smallest  tolerable  diameter.  The  maxi- 
mum clearance  would  be  when  the  internal  part  is 
at  the  smallest  tolerable  diameter,  and  the  external 
part  is  at  the  greatest  tolerable  diameter. 

Q.  (By  Mr.  Beehler) :  What,  then,  did  you  find 
the  clearance  to  be  in  Defendants'  Exhibit  P  at  the 
large  end  of  the  sleeve? 

A.     6/lOOOths — did  you  ask  the  clearance? 

Q.     Clearance,  yes. 

A.  6/lOOOths  was  the  minimum  clearance,  and 
12/lOOOths,  the  maximum  clearance,  at  the  large  end 
of  the  sleeve. 

Q.  Further,  to  be  certain  that  the  record  is  cor- 
rect with  respect  to  Defendants'  Exhibit  Q,  when 
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you  referred  to  the  clearance  between  the  sleeve  and 
the  nut,  which  end  of  the  sleeve  did  you  have  refer- 
ence to? 

A.  I  believe  on  that  part  we  discussed  only  the 
clearance  between  the  nut  and  the  sleeve  at  the 
largest  end  of  the  sleeve.  [611] 

Mr.  Beehler:  I  offer  for  identification  Defend- 
ants' Exhi])it  S,  a  tabulation  of  figures  representing 
certain  test  results. 

The  Clerk :     Exhibit  S  for  identification. 

(The  document  referred  to  was  marked  De- 
fendant's Exhibit  S  for  identification.) 

Q.  (Dy  Mr.  Beehler)  :  Mr.  Masters,  have  you 
on  occasion  made  tests  in  order  to  determine  the 
precise  expansion  of  sleeve  heads  of  the  AN  series 
of  fittings?  A.     I  have. 

Q.  Will  you  describe  briefly  for  the  court  how 
the  arrangement  was  made  in  order  to  conduct  the 
tests  which  you  ran? 

A.  In  order  to  ascertain  the  amount  of  expan- 
sion of  the  sleeve  when  assembled  and  tightened  to 
varying  torques,  we  drilled  a  nut  of  the  assembly 
at  different  points  to  drill  holes  across  to  observe 
hexes.  One  was  at  a])out  the  approximate  midsec- 
tion of  the  sleeve  head.  The  other  was  about  l/64t]i 
of  an  inch  of  the  end  of  the  sleeve.  The  other  one 
was  within  l/64th  of  an  inch  of  the  hole  of  the 
sleeve. 

Then  we  assembled  the  sleeve  and  the  init  on  a 
piece  of  flared  tubing  and  screwed  it   on  to   the 
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mating  liody  finger  tight  and  explored  through  the 
small  holes  with  what  we  call  a  needle  micrometer 
to  ascertain  the  diameter  of  the  sleeve  [612]  orig- 
inally. 

I  wonder  if  I  might  have  that  needle  micrometer 
off  the  desk  there. 

(Mr.  Beehler  handing  article  to  the  mtness.) 

A.  Thank  you.  The  needle  micrometer  penetrates 
the  holes  drilled,  which  are  very  small  holes,  and  we 
measured  the  dimensions  in  those  three  different 
very  narrow  zones  to  ascertain  the  original  diameter 
at  the  various  points  of  the  sleeve,  and  then  after 
Avrenching  them  u])  to  a  specified  torque,  measured 
again  to  see  how  nnich  expansion  there  was. 

Q.  For  the  record,  referring  to  the  tabulation  of 
results,  will  ,you  identif}^  those  points  which  you 
measured  by  letter? 

A.  The  dimension  A  is  the  diameter  within 
l/64th  of  the  shoulder  of  the  sleeve  head  or  closer; 
the  dimension  13  was  the  diameter  about  midsection 
of  the  sleeve  head,  a  little  closer  to  the  free  end 
than  to  the  shoulder.  The  section  B  was  as  near  as 
we  could  measure  to  the  end  of  the  sleeve  head.  The 
reason 


Q.     You  mean  the  toe  end? 

A.  At  the  toe  end.  The  reason  I  took  it  l/64th 
from  the  end  is  that  l/64th  of  an  inch  is  only 
slightly  over  ir)/1000ths  and  there  is  a  chamfer  on 
each  end  of  10/lOOOths,  which  we  needed  to  avoid. 

Q.  How  did  you  mount  these  parts  in  order  to 
conduct  the  tests'?  [613] 
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A.  On  these  tests  with  the  holes  in  the  nut,  we 
simply  clamped  the  body,  hex  of  the  body,  in  a  vice, 
and  gripped  the  nut  in  a  torque  wrench  and  pulled 
the  torque  wrench  to  the  calibrated  torque. 

Q.  In  tightening  up  those  specimens  which  you 
used  for  testing,  what  torques  did  you  apply? 

A.  In  most  instances,  we  used  the  specified  num- 
ber torques,  namely,  200  inch  pounds  or  pound 
inches  on  the  -8  dural  size,  and  we  twisted  some 
at  higher  torques  to  determine  what  would  haijpen. 

Mr.  Beehler:  I  offer  for  identification  Defend- 
ants' exhibit  next  in  order,  consisting  of  a  blank 
sheet. 

The  Clerk:  Defendants'  Exhibit  T  for  identifi- 
cation. 

(The  blank  sheet  referred  to  was  marked  De- 
fendants' Exhibit  T  for  identification.) 

Q.  (By  Mr.  Beehler) :  AVill  you  explain,  Mr. 
Masters,  what  that  sheet  was? 

A.  Tliat  was  simply  a  working  sheet  that  I  used 
when  conducting  these  tests  for  convenience.  At  the 
top  it  says  "Test  to  Ascertain  the  Amount  of  Ex- 
pansion and  Places  at  Which  Expansion  Occurs 
When  Sleeve  Is  Pressed  Onto  Flare  at  Specified 
Wrench  Torque."  [614] 

Q.  Did  you  keep  a  sheet  like  that  for  each  test 
specimen  i  A.I  did. 

Q.  You  mentioned  the  exploration  holes  which 
you  used  in  connection  with  the  needle  ])oint  mi- 
crometer. Was  there  some  other  test  method  which 
you  used  in  conjunction  with  those  test  runs? 
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A.  Yes,  there  were  a  few  tests  I  liave  conducted 
simply  hy  pushing  the  parts  together  so  that  the 
sleeve  head  could  be  out  in  the  open,  so  we  could 
see  it  completely.  We  mounted  two  blocks  in  a  vice, 
one  had  recesses  into  which  we  could  screw  the 
bodies  with  the  nose  pointed  inwardly,  and  the 
other  block  was  opposed  simply  so  that  we  could 
press  the  sleeve  on  with  a  nut  of  the  same  pitch 
that  is  used  in  the  assembly. 

Q.     Do  you  mean  pressed  the  sleeve  on  the  flare? 

A.     On  the  flare  of  the  body. 

Q.     With  the  flare  against  the  body? 

A.  With  the  flare  against  the  ])ody,  with  the 
sleeve  situated  outside  the  flared  tube  so  that  we 
could  see  what  happened  to  the  sleeve  out  in  the 
open. 

Q.  And  under  the  last  defined  method  there  was 
nothing  at  all  to  restrict  the  expansion  of  the  sleeve 
head,  is  that  correct? 

A.     That  is  correct.  [615] 

Q.  Among  the  specimens  which  you  selected  for 
testing,  what  did  you  do  to  determine  the  dimen- 
sions before  they  were  assembled?  How  were  they 
selected,  in  other  words? 

A.  Well,  they  were  selected  at  random  from 
stock,  but  we  were  careful  to  get  only  sleeves  and 
])ai't,s  that  were  within  the  tolerances. 

Q.  Whose  manufacture  were  the  parts  which  you 
tested? 

A.  Well,  some  of  them  were  Parker's  manufac- 
ture, some  Weatherhead,  some  Masters. 
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Mr.  Beehler:  I  offer  in  evidence  as  Defendants' 
Exhibit  next  in  order  test  specimen  No.  1. 

The  Clerk:     Exhibit  U. 

Mr.  Beehler:     As  Defendants'  Exhibit  U. 

The  Court :     It  may  be  received. 

(The  device  referred  to  was  marked  Defend- 
ants' Exhibit  U,  for  identification.) 

Q.  (By  Mr.  Beehler)  :  Will  you  by  reference 
to  the  tabulation  of  results  describe  what  happened 
when  the  test  was  run  on  Defendants'  Exliibit  U ^ 

A.  This  assembly  was  pushed  on  by  the  second 
test  method  which  I  described,  with  a  wrench  torque 
of  200-inch  pounds,  and  the  results  were  that  in 
the  A  zone,  that  is  the  zone  adjacent  the  shoulder, 
there  was  an  expansion  wdth  200-inch  poimds  of 
3/10,000ths  of  an  inch;  the  B  zone  there  was  an 
expansion  of  2i/2/1000ths  of  an  inch,  that  is  [616] 
in  the  mid-section  of  the  sleeve  head;  and  at  the 
toe  end,  or  as  near  as  I  could  get  to  the  toe  end,  the 
outside  diameter  of  the  sleeve  expanded  2/lOOOths. 

Q.  Was  the  expansion  at  the  A  zone  sufficient  to 
fill  the  inside  of  the  nuts  which  are  specified  for  use 
with  sleeves  of  that  dimension?  A.     No. 

Mr.  Beehler:  I  offer  for  identification  Defend- 
ants' Exhibit  next  in  order,  Masters'  test  specimen 
No.  2. 

The  Clerk:     V. 

The  Court:     It  may  be  received. 

(The  device  referred  to  was  marked  Defend- 
ants' Exhibit  V,  for  identification.) 
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Q.  (By  Mr.  Beehler) :  With  respect  to  specimen 
No.  2,  will  you  describe  the  test  which  was  nm  on 
that? 

A.  That  test  was  made  by  assembling  the  parts 
in  the  conventional  manner,  namely,  with  a  flared 
tube  and  the  sleeve,  the  nut,  screwed  onto  the  body, 
and  we  made  the  measurement  through  the  explora- 
tion holes  that  I  have  described.  The  torque  applied 
was,  likewise,  200-inch  pounds,  and  the  expansion 
in  this  instance  was,  at  or  near  the  shoulder, 
5/lO.OOOths  of  an  inch;  in  the  mid-section,  it  was 
2/TOOOths  of  an  inch;  and  at  or  near  the  nose  it 
was  2/lOOOths  of  an  inch. 

Q.  By  that  method  of  testing,  then,  was  the  ex- 
pansion at  [617]  the  large  end  of  the  sleeve  enough 
or  not  enough  to  fill  the  surromiding  nut  I 

A.     It  was  not  enough  to  fill  the  surroimding  nut. 

Mr.  Beehler:  I  offer  in  evidence  as  Defendants' 
Exhibit  next  in  order  the  physical  specimen,  Mas- 
ters' test  specimen  No.  3. 

The  Clerk :     W. 

The  Court:     It  may  be  received. 

(The  device  referred  to  was  marked  Defend- 
ants' Exhibit  W,  for  identification.) 

The  Court:  Mr.  Beehler,  you  are  offering  some 
to  be  marked  as  an  exhibit,  and  you  are  offering 
some  in  evidence,  but  I  assume  you  want  them 
marked  as  exhibits? 

Mr.  Beehler:  I  would  like  to  have  them  marked 
as  exhibits,  and  then  I  will  oft'er  them  in  evidence 
at  one  time. 
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The  Court:  Just  to  keej)  the  record  clear,  then, 
they  are  l^eing  marked  for  identification  only. 

Q.  (By  Mr.  Beehler)  :  What  were  your  find- 
ing's, 'My.  Masters,  with  respect  to  test  s])ecimen 
No.  3? 

A.  Test  specimen  No.  3  was,  likewise,  assembled 
as  No.  2,  and  torqued  to  200-inch  i)ounds,  and  on 
tliat  specimen  there  was  no  measurable  expansion 
at  the  shoulder;  there  was  two  and  a  half  thou- 
sandths expansion  in  the  mid-section;  and  there  was 
one  and  one-quarter  thousandths  expansion  at  the 
end  of  the  sleeve.  [618] 

Q.     At  the  toe  end,  do  you  mean? 

A.     At  the  toe  end  of  the  slee^-e. 

Mr.  Beehler:  I  oifer  for  identification  Masters' 
test  specimen  No.  4  as  Defendants'  Exhibit  next  in 
order. 

The  Clerk:     X. 

The  Court :     It  may  l)e  so  marked. 

(The  device  referred  to  was  marked  Defend- 
ants' Exhibit  X,  for  identification.) 

Q.  (By  Mr.  Beehler)  :  You  tested,  I  presume, 
specimen  No.  4,  Mr.  Masters? 

A,  Yes;  but  I  found  in  that  that  the  end  holes 
were  too  near  the  ends  of  the  sleeve  head  to  get  an 
accurate  measurement  either  originally  or  [619] 
after. 

Mr.  Beehler :  I  offer  now  for  identification  Mas- 
ters'  specimen  No.  5  as  Defendants'  Exhibit  next 
in  order. 
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The  Court :     It  may  be  marked. 

The  Clerk:  Defendants'  Exhibit  Y  for  identifi- 
cation. 

(The  article  referred  to  was  marked  Defend- 
ants' Exhibit  Y  for  identification.) 

Q.  (By  Mr.  Beehler)  :  What  were  your  findings 
in  connection  with  test  No.  5? 

A.  No.  5  was  also  torqued  at  200-inch  pounds, 
and  there  was  no  expansion  in  the  region  of  the 
shoulder.  Pardon  me  just  a  moment,  please.  No.  5 
w^e  are  talking  about? 

Q.     No.  5. 

A.  There  was  2%/lOOOths  expansion  in  the  mid- 
section of  the  sleeve  head  and  there  was  314/lOOOths 
exi)ansion  out  at  the  end  or  the  toe  end  of  the  sleeve. 

Q.  Now,  may  I  just  ask,  ^Ir.  Masters,  in 
arriving  at  these  figures  which  you  have  tabulated 
here,  how  much  check  was  made  on  the  micrometer 
readings? 

A.     You  mean  on  the  accuracy  of  the  micrometer  ? 

Q.  On  the  accuracy  of  the  micrometer.  How 
many  persons  read  it  or  how  many  times  did  you 
read  it? 

A.  In  most  of  these  instances,  there  was  at  least 
one  other  person  present  who  witnessed  it  and 
checked  my  figures. 

Mr.  Beehler :  I  offer  for  identification  as  Def end- 
ants '  [620]  Exhibit  next  in  ordei'  Masters'  test 
specimen  No.  6. 

The  Clerk:     Exhibit  Z. 
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(The  article  referred  to  was  marked  Defend- 
ants' Exhibit  Z  for  identification.) 

Q.  (By  Mr.  Beehler) :  Will  yon  explain,  Mr. 
Masters,  your  observation  when  specimen  No.  6  was 
tested? 

A.  Well,  we  first  torqued  specimen  No.  6  to  200- 
inch  pounds.  There  was  no  expansion  in  the  region 
of  the  shoulder,  that  is,  the  A  zone.  There  was  only 
1/lOth  of  a  thousandth  expansion  in  the  mid-j)ortion 
of  the  sleeve  head,  and  there  was  7/lOths  of  a  thou- 
sandth expansion  at  the  toe  end  of  the  sleeve. 

We  then  torqued  the  same  assembly  to  350-inch 
pounds  to  see  what  w^ould  happen,  and  it  expanded 
— I  beg  your  pardon.  1  am  crossing  myself  up  here. 
This  is  not  the  one  that  we  expanded  to  the  exces- 
sive torque.  That  one  we  only  tested  to  200-inch 
jiounds.    I  am  sorry. 

Q.  Did  you  then  after  that  test  a  sj)ecimen  to  a 
toi'que  greater  than  the  recommended  inch  pounds? 

A.     I  did. 

Q.     AVhat  were  your  observations? 

A.  Mr.  Beehler,  if  I  may,  because  of  the  fact 
that  I  run  across  the  wrong  line  here,  I  would  like 
to  correct  the  testimony  as  to  the  previous  one. 
May  T? 

Q.     Very  well.  [621] 

A.  Specimen  6  expanded  under  200-inch  })ounds, 
there  was  no  expansion  at  the  shoulder.  There  was — 
maybe  I  did  give  you  the  right  testimony.  There 
was  1/lOth  of  a  thousandth  expansion  in  the  mid- 
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section  of  the  sleeve  liead,  and  there  was  8  ten- 
thousandths  expansion  at  the  toe. 

Q.  If  I  may  suggest.  I  believe  the  line  above  is 
the  correct  one  for  No.  6.  That  is  7/lOths  thou- 
sandths. 

A.  7  ten-thousandths  is  correct.  I  am  still 
crossed  up. 

Q.  To  repeat  my  last  question,  did  you  then  test 
a  specimen  to  which  was  applied  a  torque  greater 
than  that  recommended,  and,  if  so,  describe  it  and 
give  your  observations'? 

A.  We  tested  the  same  size  assembly  at  350-inch 
Ijounds,  and  the  expansion  at  the  shoulder  1/lOOOth 
of  an  inch;  at  the  midsection,  for  some  reason  or 
another,  it  was  only  l/10,000th  of  an  inch;  at  the 
nose  was  8/10,000th  of  an  inch. 

Then  we  increased  the  torque  on  that  same  speci- 
men to  600-inch  pounds,  and  the  expansion  at  the 
shoulder  was  zero;  the  exjjansion  in  the  midsection 
of  the  sleeve  head  was  4-4/lOtli  thousandths;  the 
expansion  at  the  toe,  or  as  nearly  as  we  could  meas- 
ure it  at  the  toe,  was  6/lOOOths. 

Q.  Then  I  find  here,  Mr.  Masters,  still  another 
specimen,  No.  7.  Will  you  tell  us  what  happened 
to  that  one? 

A.  This  was  a  pushed  on  test.  We  used  [622] 
400-inch  j)ounds  and  we  got  4/lOOOths  of  an  inch 
expansion  at  the  shoulder. 

Q.  Excuse  me,  Mr.  Masters.  For  a  dural  sleeve, 
is  t]iat  400-inch  pounds  more  or  less  than  the  recom- 
mended torque? 
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A.     That  is  double  the  recommended  torque. 
Mr.  Beehler:     1  offer  now  for  identification  De- 
fendants' Exhibit  next  in  order.  IVlasters'  specimen 
No.  10. 

The  Clerk:     AA. 

(The  article  referred  to  was  marked  Defend- 
ants' Exhibit  A  A  for  identification.) 

^Ir.  Freeman :  What  about  specimen  7 '?  Are  we 
going  to  skip  that,  or  is  that  in? 

Mr.  Beehler:  We  do  not  have  the  physical  test 
specimen  No.  7  here. 

The  Clerk:  This  is  offered  as  A  A  for  identifica- 
tion. 

Q.  (By  Mr.  Beehler) :  Will  you  describe  your 
ol)servations  in  comiection  with  test  specimen  No. 
10,  Mr.  Masters'? 

A.  Specimen  No.  10  was  a  size  6  AN  assembly 
with  an  aluminum-bronze  sleeve,  which  we  torqued 
to  112-inch  pounds.  There  was  no  expansion  in 
Zone  A  at  the  shoulder.  There  were  2-3/10  thou- 
sandths expansion  in  the  midsection  and  4-5/10  thou- 
sandths expansion  near  the  nose  of  the  sleeve. 

Mr.  Beehler:  I  offer  now  for  identification  De- 
fendants' Exhibit  next  in  order,  Masters'  specimen 
No.  11. 

The  Clerk:     BB.  [623] 

(The  article  referred  to  was  marked  Defend- 
ants' Exhibit  BB  for  identification.) 

Q.  (By  Mr.  Beehler)  :  What  were  your  obser- 
vations in  connection  with  specimen  No.  11,  Mr. 
Masters'? 
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A.  This  was  the  same  assembly  as  the  last  speci- 
men, tested  also  at  112-inch  pounds.  There  was  no 
expansion  at  the  shoulder.  There  was  1/lOOOths 
expansion  at  the  midsection  of  the  sleeve  head. 
There  was  3-4/10  thousandths  expansion  at  the  nose 
end  of  the  sleeA'e  head. 

Mr.  Beehler:  I  offer  now  as  Defendants'  Exhibit 
next  in  order  for  identification  Masters'  specimen 
No.  12. 

The  Clerk:     Exhibit  CC. 

(The  article  referred  to  was  marked  Defend- 
ants' Exhibit  CC  for  identification.) 

Q.  (By  Mr.  Beehler):  Will  you  state  your  ob- 
servations in  connection  with  the  test  of  No.  12, 
Mr.  Masters? 

A.  No.  12  likewise  was  a  6  size  dural  fitting  with 
an  aluminum  bronze  sleeve,  which  I  torqued  at  150- 
inch  i)ounds.  The  expansion  at  the  head  was  5/10 
thousandths ;  the  expansion  in  the  midsection  of  the 
head  was  1%  thousandths ;  the  expansion  at  the  nose 
end  of  the  head  was  3-4/10  thousandths.  [624] 

Q.  Now,  Mr.  Masters,  these  specimens  which  we 
liave  referred  to  up  to  this  time  were  of  whose 
manufacture?  A.     Well,  I  am  not 

Mr.  Freeman:  He  already  answered  that  once, 
T  think. 

The  Witness:  1  am  not  positive,  but  there  are  a 
mixture  of  parts  there. 

Mr.  Beehler:     May  we  pass  the  question,  then? 

I  present  now  as  Defendants'  next  in  order,  for 
identification.  Masters'  test  specimen  No.  35. 
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The  Clerk:     DD. 

(The  device  referred  to  was  marked  Defend- 
ants' Exliibit  DD,  for  identification.) 

Q.  (By  Mr.  Beehler)  :  Will  you  give  your  ob- 
servations in  connection  with  that  test? 

A.  This  is  an  almninum  fitting  assembly  in  the 
-8  size  in  which  we  have  used  the  811BT-8  dural 
nut,  the  811  FT  dural  bod}^,  with  a  dural  sleeve  made 
to  the  Parker  1935  drawing,  which  is  No.  2-1835-2, 
in  the  -8  size.  The  tube  flare  was  made  with  a  30- 
degree  flaring  pin,  which  is  the  specified  811  -8  size 
tool  with  the  corresponding  split  die.  This  was 
torqued  to  250-inch  pounds.  The  expansion  at  the 
shoulder  was  zero ;  the  expansion  in  the  mid-section 
was  5/lOOOths;  and  the  expansion  at  the  toe  end  of 
the  sleeve  was  6/lOOOths. 

Mr.  Beehler:  I  oifer  now  as  Defendants'  Exhibit 
next  [625]  in  order,  for  identification,  Masters'  test 
specimen  No.  36. 

The  Clerk:     EE. 

Q.  (By  Mr.  Beehler) :  Will  you  describe  your 
test  and  the  results  of  that  specimen,  Mr.  Mastei-s  ? 

A.  This  was  the  same  sort  of  an  assembly  as 
specimen  35.  The  parts  were  made  from  the  same 
drawings  that  I  named  in  35.  This  specimen  also 
was  torqued  to  250-inch  pounds.  The  expansion  at 
the  shoulder  was  zero;  the  expansion  midway  of 
the  head  of  the  sleeve  was  4-4/1 0/lOOOths;  the  ex- 
pansion at  the  toe  of  the  sleeve  was  5-8/10/1  OOOt lis. 

Mr.  Beehler:  I  oft'er  now  as  Defendants'  Exhil)it 
for  identification  next  in  order  Masters'  steel  speci- 
men No.  1. 
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The  Clerk:     FF. 

(The  devices  referred  to  were  marked  De- 
fendants' Exhibits  EE  and  FF,  for  identifica- 
tion.) 

Q.  (By  Mr.  Beehler) :  Will  you  describe  your 
test  and  the  observations  in  connection  with  that 
specimen,  Mr.  Masters'? 

A.  This  is  an  assembly  of  flared  tube,  steel  nut, 
steel  sleeve,  and  steel  body  to  the  AN  si)ecifications, 
which  we  assembled,  using  the  exploration  holes  for 
measurement.  Under  a  torque  of  500-inch  pounds, 
which  I  understand  is  the  torque  used  by  one  large 
airplane  company,  the  Douglas  Aircraft  Company, 
in  their  installation  specification,  and  the  expansiou 
at  the  shoulder  was  6%/lOOOths;  the  [626]  expan- 
sion midsection  was  15%/lOOOths;  the  expansion  at 
the  nose  was  17/lOOOths. 

Q.  For  the  No.  8  size,  in  accordance  with  that 
test,  Vv'Ould  the  expansion  at  the  nose  be  enough,  or 
not  enough,  to  completely  fill  the  inside  diameter 
of  the  nut?  A.     Yes,  it  more  than  did  so. 

Q.  Would  the  expansion  at  the  large  end  of  the 
sleeve  be  enough  or  not  enough  to  fill  the  inside  of 
the  nut? 

A.  It  would  if  the  parts  were  at  the  basic  dimen- 
sions. 

Q.    And  if  they  were  otherwise  ? 

A.  If  the  parts  had  more  than  the  minimum  tol- 
erable clearance  there  could  be  a  clearance. 
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Q.  But  with  respect  to  the  expansion  at  the  toe 
endj  even  if  the  parts  had  their  maximum  clearance, 
would  or  would  there  not  be  a  complete  filling-  ol' 
the  nut? 

A.  No,  if  there  was  a  maximum  clearance  there 
stil]  would  be  a  little  space  there. 

Q.     About  how  many  tliousandths,  do  you  figure  / 

A.  Well,  about  1%/lOOOths  oi  an  inch  on  each 
side,  or  about  3%/lOOOths  of  an  inch  on  the  diam- 
eter. 

Mr.  Beehler :  I  offer  as  Defendants '  Exhibit  next 
in  order  for  identification  Masters'  steel  specimen 
No.  2. 

The  Clerk:     GG. 

(The  device  referred  to  was  marked  Defend- 
ants' Exhibit  GG,  for  identification.)  [627] 

Q.  (By  Mr.  Beehler) :  What  was  your  test  and 
the  results  thereof  in  connection  with  that  specimen, 
Mr.  Masters? 

A.  This  was  the  same  assembly  as  the  one  just 
previously  described,  but  torqued  only  to  250-inch 
pounds,  which  is  the  torque  specified  on  the  govern- 
ment sheets.  The  results  were  that  there  was  no 
expansion  at  the  heel — or  at  the  shoulder,  pardon 
me.  at  the  shoulder  of  the  sleeve;  there  was  IV2/- 
lOOOths  expansion  in  the  midsection:  there  was 
1/lOOOth  expansion  out  at  the  toe. 

Mr.  Beehler:     I  note  that  it  is  noon. 

The  Court:  Maybe  this  is  as  good  a  time  to  break 
as  any.  We  will  stand  recessed  until  2:00  o'clock 
this  afternoon. 
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(Whereupon  at  12:00  o'clock  noon,  a  recess 
was  taken  until  2:00  o'clock  p.m.)  [628] 

June  22,  1950—2:00  o 'Clock  P.M. 

Mr.  Beehler:  Mr.  Masters,  will  you  resume  the 
stand  ? 

IRVIN  W.  MASTERS 

the  witness  on  the  stand  at  the  time  of  recess,  having 
been  heretofore  duly  sworn,  resumed  the  stand  and 
testified  further  as  follows: 

Direct  Examination 
(Continued) 

By  Mr.  Beehler: 

Q.  Mr.  Masters,  have  you  prepared  a  little  sketch 
showing  the  set-up  that  you  used  when  you  made 
these  tests  that  we  have  described  here  this  morn- 
ing? 

A.  Yes.  1  have  made  a  little  sketch  of  the 
method  in  which  we  tested  the  sleeves  out  in  the 
open,  what  we  call  the  push-on  test. 

Mr.  Beehler:  I  would  like  to  present  for  Defend- 
ants' Exhibit  next  in  order  for  identification  the 
sketch  prepared  by  Mr.  Masters  showing  the  set-up 
which  he  used  for  the  purpose  of  the  test. 

The  Clerk:     HH. 

(The  document  referred  to  was  marked  De- 
fendants' Exhibit  HH  for  identification.) 
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Q.  (By  Mr.  Beehler) :  Will  you  state  again 
briefly  with  relation  to  that  sketch,  Mr.  Masters, 
just  what  the  characters  represent?  [629] 

A.  Well,  I  have  shown  there  some  parts  between 
two  jaws  of  a  vise.  The  parts  are  simply  a  holder 
that  slid  on  the  one  jaw  of  the  device  and  another 
holder  which  slid  on  the  other  jaw  of  the  device. 
On  one  holder  is  a  stem  with  a  threaded  portion, 
with  the  thread  the  same  fit  as  on  the  8  size  AN 
]3ody. 

Onto  this  was  screwed  an  AN  nut  into  which 
we  placed  an  ANSI  9  sleeve,  in  which  sleeve  there 
was  a  short  piece  of  flared  tubing  to  specification 
AND10061. 

Opposed  to  that  in  the  other  holder,  in  the  other 
jaw  of  the  vise,  is  an  AN816  8  D  fitting,  J)  meaning 
dural. 

They  were  then  brought  together  just  to  the  point 
of  touching,  being  lined  up.  The  nut  then  was 
screwed  up  finger  tight,  the  vise  jaws  remaining 
fixed.  Then  we  tightened  the  nut  to  di-ive  the  sleeve 
onto  the  other  portion  according  to  the  specified 
wrench  torques  that  we  have  mentioned  in  the  tests. 

There  were  just  a  few  of  these  push-on  tests.  We 
felt  that  we  would  get  more  accurate  results  witli 
the  pull-on  test  using  the  asi)iration  holes  in  tlic 
nut,  and  there  was  a  slight  possibility  of  a  misalign- 
ment here  and  not  getting  just  the  snme  results  that 
we  would  get  under  the  normal  conditions. 

Q.  Will  you  compare  the  micrometers  which  you 
had  available  for  measuring  the  expansion  and  tell 
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us  why  you  used  the  needle  point  micrometer,  rather 

than  the  other  kind?  [630] 

A.  Well,  the  ordinary  micrometers  for  meas- 
uring cylindrical  diameter  have  anvils  of  some 
breadth.  We  were  measuring  conditions  in  very 
narrow  zones  on  these  sleeve  heads,  so  we  used  these 
needle  point  micrometers,  which  have  anvils  that 
come  to  a  i^oint,  not  to  an  exact  point,  but  to  a  very 
small  diameter,  so  that  we  could  measure  the  con- 
dition of  the  narrow  zones. 

Mr.  Beehler:  T  wish  to  offer  in  e\idence  at  this 
time  Defendants'  Exhibits  O  through  HH,  inclusive. 

The  Court:     They  may  be  received. 

(The  exhibits  referred  to  were  received  in 
evidence  and  marked  Defendants'  Exhibits  O 
through  HH.) 

Q.  (By  Mr.  Beehler) :  Referring  once  again, 
Mr.  Masters,  to  the  tabulation  of  3^our  test  results, 
and  directing  your  attention  to  steel  No.  1,  Defend- 
ants' Exhibit  FF,  will  you  give  us  again  your 
observations  in  connection  with  the  resultant  ex- 
pansion, taking  into  consideration  the  maximum 
and  minimum  tolerances  which  would  be  allowable 
under  those  conditions,  according  to  the  AN  speci- 
tications  ? 

A.  When  wrenched  to  500-inch  pounds  torque, 
the  sleeve  in  this  specimen  expanded  .0065  at  the 
shoulder  of  the  sleeve  head:  midway  of  the  length 
of  the  sleeve  head,  it  expanded  .0155,  and  at  the 
area  measured  right  near  the  nose  of  the  sleeve 
head,  the  expansion  was  .017. 
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The  expansion  at  the  shoulder  would  result  in  a 
light  [631]  contact  or  interference  of  .005  or  one- 
lialf  thousandth  of  an  inch,  if  the  clearance  was  at 
the  minimum  between  the  nut  and  the  sleeve. 

Likewise,  if  the  clearance  was  at  the  minimum  at 
the  other  two  sections  of  the  sleeve,  the  midsection 
and  at  the  nose,  there  would  be  interference  there. 

Q.  By  interference,  you  mean  that  the  sleeve 
would  expand  so  as  to  contact  the  inside 

A.     Of  the  nut? 

Q.    of  the  nut  at  those  points  ? 

A.  That's  right,  and  try  to  occupy  some  of  the 
same  space  that  the  nut  was  occupying.  That  would 
mean  that  at  the  mininuun  clearance  at  the  end  oT 
the  sleeve,  the  sleeve  would  expand  to  4-1/10  thou- 
sandths greater  than  the  diameter  of  the  nut. 

Q.  Then  how  would  it  compare  under  conditions 
of  maximum  clearance? 

A.  Under  maximum  clearance,  there  would  hv  a 
diametrical  clearance  left  of  .0055  at  the  shoidder 
after  the  expansion,  and  at  the  nose  there  would 
be  .0019  clearance  left,  or  just  under,  .002  clearance 
at  the  nose.  [632] 

Q.  Then,  will  you  select  an  intermediate  clear- 
ance and  tell  what  the  conditions  would  be  then  ? 

A.  If  the  parts  were  just  in  the  middle  of  tlie 
tolerance  the  clearance  at  the  shoulder  would  Ix- 
.0025,  Imt  there  would  be  at  the  end,  or  nose  end 
of  the  sleeve,  the  sleeve  would  expand  .001  more 
than  the  diameter  of  the  nut,  there  would  be  an 
interference. 
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Q.  Tell  us,  then,  Mr.  Masters,  what  your  obser- 
vation was  as  a  result  of  this  series  of  tests  mth 
respect  to  the  expansion  of  AN  sleeve  heads  at  the 
larger  end,  related,  of  course,  to  the  surrounding 
wall  of  the  nut? 

A.  I  would  state  that  under  normal  torqueing 
conditions  and  moderately  over-torqued,  the  sleeve 
at  the  large  diameter  or  shoulder  end  of  the  sleeve 
head  would  not  engage  the  nut. 

Q.  Under  those  circumstances  would  it  make  any 
difference  whether  the  sleeve  head  missed  the  nut 
by  15/lOOOths  of  an  inch  instead  of  the  two  or  three 
thousandths  of  an  inch,  which  you  fovmd  as  a  result 
of  tests? 

A.  No,  there  is  no  restraint  or  pressure  set  up 
until  an  actual  contact  has  been  made,  and  the  one 
part  moved  to  the  point  of  embedding  itself  or  try- 
ing to  embed  itself  on  the  other  part. 

Q.  You  haAe  observed,  Mr.  Masters,  during  the 
course  of  the  plaintiff's  presentation  of  its  case, 
certain  sectioned  samples  of  made-up  couplings  have 
you  not?  [633]  A.     Yes. 

Q.  Have  you  examined  those  sections  to  deter- 
mine, if  you  could,  what  the  clearance  might  be 
between  the  external  surface  of  the  sleeve  head  and 
the  surrounding  wall  of  the  nut? 

A.     I  have  on  several  of  them,  yes. 

Q.  Were  you  able  to  determine  accurately  from 
your  observation  of  those  sections  anything  about 
th(^  relationshi]^  of  the  expanded  sleeve  head  and  the 
inside  of  the  nut? 
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A.  Well,  we  found  some  open  spaces  which  we 
could  measure  in  the  condition  that  they  are  in,  })ut 
that  didn't  indicate  to  me  anything  as  to  their  con- 
dition when  they  were  assembled. 

Q.  Wliat  happens  to  the  hoop  tension  in  the 
sleeve  when  it  is  cut  away  and  sectioned  .^ 

A.  There  isn't  an}'  hoop  tension  in  the  sleeve 
wlien  it  is  cut  apart. 

Q.  What  would  ordinarily  happen  to  a  hoo]) 
under  tension  under  circumstances  such  as  that? 

A.     It  would  fall  off  of  whatever  it  was  hooping. 

Q.  May  I  direct  your  attention  now,  Mr.  Mas- 
ters, to  Figure  2  of  the  patent  in  issue,  No.  2,212,183, 
which  according  to  the  patent  specification  repi*e- 
sents  the  parts  before  they  are  tightened  up,  and 
may  I  direct  your  attention  particularly  to  that 
portion  of  the  sleeve  head  adjacent  the  [634]  shoul- 
der, and  its  relationship  to  the  surrounding  wall  of 
the  nut,  and  I  ask  you  during  your  manufacture  of 
sleeves  and  nuts  has  there  come  under  your  o])ser- 
vation  sleeves  sufficiently  large  at  the  head  so  that 
they  would  bear  that  relationship  to  the  nut? 

A.  Yes,  I  have  seen  a  niunber  of  such  sleeves 
that  would  be  large  enough  in  diameter  to  contact 
the  nut. 

Q.  What  relationship  would  those  sleeves  have 
to  AN  specifications  ? 

A.  They  would  be  outside  the  tolerance  of  the 
AN  specifications.   They  would  be  too  large. 

Q.     Would  they  be  acceptable  on  test '? 

A.     No,  not  if  they  were  inspected. 
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Q.  Suppose  you  shipped  sleeves  of  that  char- 
acter to  your  customers,  what  would  happc^u  to 
them  ? 

A.  They  would  probably  come  back.  I  say 
''probably,"  because  they  might  slip  through  in- 
spection.   They  couldn't  use  them. 

Q.  We  talked  this  morning,  Mr.  Masters,  about 
the  NAF  fitting.  I  neglected  to  ask  you  at  that 
time  how  long  ago  it  was  that  the  NAF  fitting,  and 
the  specifications  of  angles  relating  thereto,  was 
established  ? 

A.  They  were  established  early  in  1935,  adopted 
in  part  in  the  fall  of  '35,  and  up  to  the  one-inch 
size  in  1936. 

Q.  You  are  familiar,  also,  are  you  not,  Mr. 
Masters,  [635]  with  the  inverted  flare  type  fitting, 
so  called  SAE  fitting?  A.     Yes. 

Q.     That  is  a  two-piece  fitting,  is  it  not? 

A.     That's  right. 

Q.  What  companies  manufacture  that  particular 
type  fitting? 

A.  I  believe  they  have  been  manufactured 
by  a  niunber  of  different  companies.  I  know  the 
Weatherhead  Company  has  manufactured  the  in- 
verted flare,  SAE  inverted  flare,  for  many  years. 

Q.  Do  you  know  of  any  aircraft  which  use  the 
inverted  flare  fitting,  the  two-piece  fitting? 

A.  Well,  the  Air  Corps  810  is  an  inverted  flare 
fitting,  which  has  been  used  very  extensively  and 
is  still  on  some  of  the  older  ships. 
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Q.  Did  you  ever  hear  of  the  Navion  plane, 
niaiuifactuved  by  Nortli  American  Aviation? 

A.    Yes. 

Q.  Do  you  know  wliat  kind  oi'  tittings  are  used 
on  that  plane? 

A.  They  use  the  SAE  inverted  flare,  brass  tit- 
tings,  on  that.  [636] 

Q.  Directing  your  attention  now,  Mr.  Masters, 
to  another  colored  sectional  sketch,  identified  on 
its  face  as  section  No.  5,  I  ask  you  who  made  that 
sketch?  A.     I  made  the  sketch. 

Q.  What  scale  did  you  use  for  the  making  of 
that  sketch  ?  A.     That  is  40  to  1. 

Mr.  Beehler:  I  request  that  be  marked  II  for 
identification. 

The  Court :     It  may  he  so  marked. 

(The  document  referred  to  was  marked  De- 
fendants' Exhibit  II  for  identification.) 

Q.  (By  Mr.  Beehler) :  With  respect  to  Defend- 
ants' Exhibit  II,  what  was  the  source  of  the  figures 
wdiich  you  used  in  making  that  sketch? 

A.  Well,  the  nut,  the  blue  part,  is  from  AN 
drawing,  Army-Navy  drawing,  AN818. 

The  red  portion  or  sleeve  is  from  AN819. 

The  yellow  portion,  the  flared  tube,  is  from 
AND10061. 

Q.     And  that  is  for  size  6,  is  it  not? 

A,     That's  right. 

Q.  What  governed  your  selection  of  the  precise 
dimensions  employed  in  depicting  the  exterior  of 
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the  head  of  the  sleeve  and  the  interior  of  the  sur 

rounding  surface  of  the  nut  ?  [637] 

A.  The  sleeve  dimensions  are  from  AN819,  and 
the  nut  dimensions  are  from  AN818. 

Q.  Did  you  pick  maximum  or  minimum  tolerance 
conditions? 

A.  One  moment,  please.  Those  are  the  basic 
dimensions,  which  would  mean — you  asked  for  max- 
imum and  minimum  tolerances.  These  are  at  the 
minimum  clearance  conditions. 

Q.  That  is,  you  picked  the  dimensions  which 
would  give  the  minimum  clearance  possible  for  the 
parts  when  put  together?  A.     That  is  correct. 

Q.  Then  with  respect  to  the  sleeve  head  angle 
depicted  in  the  sketch,  what  guided  your  selection 
of  that  particular  angle  ? 

A.  That  also  is  the  minimum  angle  that  is  per- 
mitted. 

Mr.  Beehler:  I  now  present  for  identification 
Defendants'  Exhibit  J  J,  consisting  of  another  col- 
ored sectional  sketch. 

The  Clerk :     JJ  for  identification. 

(The    document    referred    to    was    marked 
Defendants'  Exhibit  J  J  for  identification.) 

Q.  (By  Mr.  Beehler)  :  I  ask  you  who  made 
that  sketch  ?  A.     I  made  it. 

Q.     That  was  to  a  40  to  1  scale? 

A.     That's  right.  [638] 

Q.  From  what  source  did  you  get  the  informa- 
tion which  you  used  in  drawing  the  nut,  the  sleeve, 
and  the  flare  of  that  sketch? 
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A.  The  section  that  is  a  portion  of  the  nut,  in 
blue,  is  from  Parker  drawing  2-1835-1,  in  the  -6  size. 

The  red  portion,  which  is  the  sleeve,  is  from 
Parker  drawing  2-1835-2,  in  the  -6  size. 

Q.  What  was  the  year  of  issuance  of  those 
Parker  drawings,  if  you  know? 

A.     They  are  dated  February  18,  1935. 

Q.  What  guided  you  in  selecting  the  particulai* 
outside  dimensions  of  the  sleeve  head  and  the  inside 
dimensions  of  the  surrounding  nut? 

A.  I  think  it  was  in  this  instance  the  minimum 
tolerable  diameter  of  the  sleeve  head  and  the  maxi- 
mmn  tolerable  diameter  of  the  nut. 

Q.  And  that  gave  you  what  with  respect  to  the 
clearance  I 

A.     The  maximum  tolerable  clearance. 

Q.  Why  does  there  not  appear  a  sleeve  head 
angle  on  the  exterior  of  the  sleeve  of  this  sketch? 

A.  Because  it  didn't  appear  on  the  drawings 
that  I  used  to  make  this  reproduction. 

Q.  Which  gives  the  greater  clearance,  Exhibit 
11  or  Exhibit  JJ,  the  greater  clearance  between  the 
sleeve  head  and  [639]  the  nut? 

A.  The  Exhibit  JJ  just  described  gives  the 
greater  clearance.  There  are  two  clearances  in- 
volved in  II. 

Q.  The  clearance  at  the  large  end  of  the  sleeve 
head? 

A.  The  clearance  at  the  large  end  of  the  sleeve 
head  in  11  is  .003.  The  clearance  between  the  sleeve 
and  the  nut  in  JJ  is  .0045. 
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Q.  It  is  greater  than  in  the  earlier  sketch,  the 
sketch  depicting  the  earlier  drawings'? 

A.     That's  right. 

Q.  Will  you  compare,  then,  the  clearance  at  the 
toe  end  of  the  sleeve  head  of  Exhibit  II,  which 
depicts  AN  assembly  No.  6  or  part  thereof? 

A.  In  the  Exhibit  II,  which  is  the  AN  assembly 
No.  6,  the  clearance  at  the  toe  end  of  the  sleeve  is 
.00432  and  in  the  Exhibit  JJ  the  clearance  at  the 
toe  end  is  .0045. 

Q.  The  greater  clearance,  then,  is  in  the  1935 
drawing,  is  that  correct?  A.     That  is  right. 

Q.  Will  you  refer  now,  Mr.  Masters,  to  Plain- 
tiff's Exhibit  28- J,  which  is  captioned,  "Advantages 
of  Sleeve  Head  Angle  Permits  Free  Expansion  of 
Sleeve  Head."  Do  you  or  do  you  not  find  it  true 
that  the  clearance  depicted  in  Exhibit  JJ  permits 
free  expansion  of  the  sleeve  head?  [640] 

A.    Yes,  it  does. 

Q.  Referring  now  to  Plaintiff's  Exhibit  28-K, 
captioned,  "Advantages  of  Sleeve  Head  Angle,  Ex- 
pansion of  Sleeve  Head  Provides  Hoop  Tension," 
do  you  find  that  to  be  true  of  the  parts  shown  in 
Exhibit  JJ?  A.     That  is  true. 

Q.  Referring  to  Plaintiff's  Exhibit  28-L,  cap- 
tioned, "Advantages  of  Sleeve  Head  Angle,  Hoop 
Tension  Locks  Nut  Against  Loosening,"  do  3^ou  find 
or  do  you  not  find  that  the  clearance  shown  in 
Exhibit  J  J  has  that  advantage? 

A.  Well,  there  is  clearance  there  that  would 
permit  expansion,  yes.  [641] 
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Q.  Refer,  please,  to  Plaintiff's  Exhibit  28-M, 
"Advantages  of  Sleeve  Head  Angle,  Free  Expan- 
sion Corrects  Out-of -round  Sleeves";  does  or  does 
not  the  clearance  shown  in  Exhibit  JJ  permit  free 
expansion  to  correct  out-of-roimdness  of  sleeves? 

A.  Well,  it  would  if  the  sleeve  in  28-M  would 
permit  it.  There  is  greater  room  for  expansion  in 
Exhibit  JJ.   That  would  permit  it. 

Q.  Refer  now  to  Plaintiff's  Exhibit  28-N,  cap- 
tioned, "Advantages  of  Sleeve  Head  Angle,  Expan- 
sion Converts  Toe  Contact  to  Area  Contact";  would 
the  clearance  of  Exhibit  J  J  affect  that  ? 

A.    Well,  I  don't  see  any  toe  contact  there. 

Q.  Turn, now  to  Plaintiff's  Exhibit  28-0,  "Ad- 
vantages of  Sleeve  Head  Angle,  Expansion  Makes 
Amount  of  Nut  Turning  Less  Critical";  do  yon 
find  the  same  advantage  in  the  clearance  provided 
in  Exhibit  JJ?  A.     Yes,  there  is. 

Q.  Turn  now  to  Plaintiff's  Exhibit  28-P,  cap- 
tioned "Advantages  of  Sleeve  Head  Angle,  Anglo 
Provides  More  Room  for  Expansion  Where  Expan- 
sion is  Greatest";  do  you  find  or  do  you  not  find 
that  the  clearance  on  Exhibit  J  J  provides  that  same 
advantage  ? 

A.  Yes,  there  is  room  for  expansion  there  just 
the  same,  a  little  more  of  it,  in  fact.  [642] 

Q.  Turn  to  Plaintiff's  Exhibit  28-Q,  captioned 
"Advantages  of  Sleeve  Head  Angle,  Angle  Permits 
Maximum  Shoulder  Contact";  do  you  or  do  yon 
not  find  that  same  advantage  in  the  parts  shown 
in  Exhibit  JJ? 

A.     In   J  J   the   drawing   was   reproduced   from 
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Parker's  drawings  in  which  there  was  no  radius 
shown  on  the  outside  shoulder  corner  of  the  sleeve, 
nor  no  fillet  in  the  nut.  I  am  not  able  to  make  a 
comparison  on  that  without  some  calculations.  But 
I  w^ould  say  that  JJ  would  have  more  area  on  the 
shoulder-to-shoulder  contact  than  28-Q. 

Q.  Refer  now  to  Plaintiff's  Exhibit  28-R,  "Ad- 
vantages of  vSleeve  Head  Angle,  Angle  Facilitates 
Disassembly  of  Sleeve  from  Nut";  do  you  or  do 
not  find  that  same  advantage  in  the  relationship  of 
parts  shown  in  Exhibit  J  J "? 

A.     That's  right.   Just  a  matter  of  clearance. 

Q.  Refer  to  Plaintiff's  Exhibit  28-S,  "Advan- 
tages of  Sleeve  Head  Angle,  Angle  Provides  Addi- 
tional Clearance  to  Avoid  Locking  of  Sleeve  to 
Nut";  do  you  or  do  you  not  find  those  same  advan- 
tages present  in  the  clearance  provided  in  the  show- 
ing of  parts  in  Exhibit  JJ*? 

A.  If  28-S  has  clearance  enough  to  prevent  lock- 
ing, Exhibit  J  J  would. 

Q.  Refer  now  to  Plaintiff's  Exhibit  28-T,  "Ad- 
vantages of  Sleeve  Head  Angle,  Angle  Prevents 
Scoring  of  Flare";  will  you  compare  the  parts  of 
Exhibit  J  J  with  that  and  give  [643]  us  your  judg- 
ment ? 

A.  In  my  judgment  the  matter  of  scoring  is  a 
matter  of  workmanship  more  than  anything  else. 
I  never  observed  any  scoring  where  the  sleeve  was 
integral  with  the  nut.  But  if  the  angle  in  the  sleeve 
2S-T  results  in  a  clearance  that  would  be  anv  bene- 
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fit  in  that  respect,  the  clearance  in  JJ  is  siiffi<'ient 

to  be  a  greater  benetit. 

Q.  Will  you  compare  Plaintiff's  P^xhiliit  28-U 
with  the  relationship  of  parts  shown  in  Exhi])it  JJ? 

A.  It  says  the  "Angle  prevents  twisting  of 
tube."  I  presume  that  that  means  that  the  angle 
permits  the  sleeve  to  expand  under  torque  without 
seizing  on  the  nut.  And  that,  again,  would  be  a 
matter  of  clearance,  and  you  would  have  the  same 
clearance  on  JJ,  or  greater  clearance  on  JJ  in  the 
condition  shown.  So  if  in  28-U  it  prevents  twisting 
of  the  tube,  JJ  would  also. 

Q.  Refer  now  to  Plaintiff's  Exhibit  28- V,  "Ad- 
vantages of  Sleeve  Head  Angle,  Angle  Facilitates 
Disassembly  of  Bent  Tubes";  do  you  or  do  you  not 
find  the  same  advantage  in  the  relationship  shown 
in  Exhibit  JJ? 

A.     Yes,  that  is  just  a  matter  of  clearance,  again. 

Q.  Refer,  finally,  to  Plaintiff's  Exhibit  28-W, 
"Advantages  of  Sleeve  Head  Angle,  x\ngle  Facili- 
tates Disassembly  of  Damaged  and  Tagged  Tubes"; 
do  you  or  do  you  not  find  the  same  advantages  in 
the  clearance  relationship  shown  [644]  in  Exhibit 
JJ?  A.     Yes,  I  do. 

Q.  Will  you  refer  now,  Mr.  Masters,  to  Plain- 
tiff's Exhibit  53.  How  does  the  relationship  of  parts 
of  Plaintiff's  Exhibit  53  compare  with  the  relation- 
ship of  parts  of  your  drawing  color  section  2? 

Mr.  Huebner:     That  is  Exhibit  V. 

Q.     (By  Mr.  Beehler) :     Exhibit  V. 

Mr.  Huebner:     T  am  wrong  on  that. 
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Mr.  Freeman:  I  suggest  we  have  the  chart 
marked  or  we  will  have  a  bunch  of  exhibits  in  the 
Court  of  Appeals  that  they  won't  know  what  they 
are. 

The  Court:  The  charts  have  already  been 
marked,  but  counsel  isn  't  calling  them  by  the  marks. 

Mr.  Beehler:  They  don't  have  the  marks  on 
them. 

Mr.  Freeman:  May  I  ask  whether  these  charts 
are  going  in  evidence,  or  are  you  putting  small  ones 
in  ?  These  have  never  been  marked,  your  Honor,  as 
far  as  I  know. 

Mr.  Beehler:     The  charts  are  going  in  evidence. 

Mr.  Freeman:  Then  I  suggest  that  they  be 
marked. 

Mr.  Beehler:  May  we  take  time  out  just  to 
make  the  marks  on  the  charts  to  compare  with  the 
marks  on  the  small  sketches  which  we  submitted? 

May  we  have  the  question  read? 

(The  question  referred  to  was  read  by  the 
reporter  [645]  as  follows : 

"How  does  the  relationship  of  parts  of  Plain- 
tiff's Exhibit  53  compare  with  the  relationship 
of  parts  of  your  drawing  color  section  22?") 

Q.     (By  Mr.  Beehler):     Defendants'  Exhibit  P. 

A.  As  far  as  I  can  see,  they  are  practically  the 
same.  However,  the  lines  are  relatively  heavier, 
and  the  lines  blend  here 

Q.     By  ' '  here ' '  you  mean 


A.     In   Plaintiff's   Exhibit   53.    So   that   I   just 
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can't  be  sure  of  where  the  contacts  are  made,  nor 
do  I  know  that  the  angles  are  the  same.    They  a])- 
pear  to  be  the  same.  [646] 

Q.  Will  you  refer  now  to  Plaintiff's  Exhibit  58 
and  the  drawdng  shown  there  and  compare  it  with 
Defendants'  Exhibit  O,  and  state  for  the  record 
whether  the  relationship  of  parts  is  the  same  ? 

A.  No.  Plaintiif 's  Exhibit  58,  the  sleeve  appears 
to  extend  out  farther  toward  the  large  end  of  the 
sleeve — the  sleeve  appears  to  extend  out  farther 
on  tlie  larue  end  of  the  flare  than  in  our  scale 
drawing. 

Q.     Do  you  note  any  other  differences,  or  is  that 

ain 

A.  I  can't  tell  exactly,  because  there  is  nothing 
on  this  drawing  to  indicate  sizes.  It  is  illustrative. 
It  seems  to  be  otherwise  in  about  the  right  propor- 
tions, but  I  don't  Iviiow  about  the  spaces  there  or 
the  thickness  of  those  lines. 

Q.  Will  you  compare  the  drawing  in  Plaintiff's 
Exhibit  59  with  Defendants'  Exhibit  O? 

A.  The  same  observations  as  concerning  Plain- 
tiff's Exhibit  58,  namely,  that  this  sleeve  10  appeai-s 
to  contact  the  flared  tube  2  out  nearer  the  end  than 
in  our  scale  drawing. 

Q.  A¥hich  of  the  two  drawings  do  you  consider 
more  accurately  depicts  the  relationship  of  parts, 
taking  into  consideration  their  dimensions  ? 

A.  The  scale  drawing,  I  am  sure,  is  more  mc- 
cnrate. 
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Mr.  Beehler:  Will  you  mark  this  as  Defendants' 
Exhibit  [647]  KK  for  identification? 

(The  document  referred  to  was  marked  De- 
fendants' Exhibit  KK  for  identification.) 

Q.  (By  Mr.  Beehler)  :  I  refer  you  now,  Mr. 
Masters,  to  another  colored  sectional  drawing,  Avhich 
I  have  had  marked  Defendants'  Exhibit  KK  for 
identification.  Will  you  tell  us  who  made  that 
drawing  ?  A.     I  made  it. 

Q.     What  scale  is  that  drawing  made  to? 

A.     20  to  1. 

Q.  What  did  you  use  as  a  source  of  information 
for  making  that  drawing,  Defendants'  Exhibit  KK 
for  identification? 

A.  The  blue  portion  is  a  section  of  the  AC811 
-6  nut. 

The  red  portion  is  a  current  AC811T  -6  size  sleeve 
in  steel. 

Q.  There  is  a  second  portion  defined  by  a  black 
line  only.  What  is  the  source  of  the  dimensions  used 
for  that? 

A.  That  is  Parker  drawing  2-1835-2  in  the  -6 
size  sleeve. 

Q.  What  is  the  year  of  issue  of  the  Parker  draw- 
ing, if  you  know  ?  A.     1935. 

Q.  Taking,  for  example,  the  No.  6  size  which 
you  have  [648]  used  for  the  basis  of  the  drawing, 
how  do  the  angles  compare  at  the  inside  of  the  flare, 
the  portion  of  the  flare  of  the  sleeve  head  w^hich 
contacts  the  flare  of  the  tube? 
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A.     They  are  identical,  25  degrees. 

Q.  What  did  you  find  to  be  the  outside  diametcM- 
of  the  large  end  of  the  sleeve  head  shown  in  red  ? 

A.     It  is  502/lOOOths. 

Q.  What  did  you  find  to  be  the  outside  diameter 
of  the  sleeve  head  outlined  in  black,  which  you  say 
was  taken  from  the  1935  Parker  drawing? 

A.     503/lOOOths. 

Q.  What  is  the  difference  between  the  two  in 
thousandths  of  an  inch? 

A.     .001,  one  thousandth  of  an  inch. 

Q.  What  is  the  inside  diameter  of  the  surround- 
ing wall  of  the  nut  in  each  case? 

A.  508/lOOOths. 

Q.  The  clearance,  then,  between  the  nut  and  the 
sleeve  head  of  the  1935  Parker  drawing  is  how 
much?  A.     .006. 

Q.  And  the  clearance  between  the  sleeve  head 
show'n  in  red  and  the  surrounding  nut  is  how  much  ? 

The  Witness:  Pardon  me,  Mr.  Beehler.  Will  you 
please  repeat  Mr.  Beehler's  question;  not  the  last 
one,  but  the  one  before?  [649] 

(The  question  referred  to  was  read  by  the 
reporter,  as  follows: 

"Q.  The  clearance,  then,  between  the  nut 
and  the  sleeve  head  of  the  1935  Parker  draw- 
ing is  how  much?") 

Q.  (By  Mr.  Beehler) :  I  believe  you  will  find 
that  to  be  .005,  if  I  am  not  mistaken. 

A.     I  am  kind  of  confused  as  to  the  actual  dimen- 
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sions  here.   Let  me  look  at  this  larger  drawing  and 

maybe  I  can  see  faster.   The  clearance  between  the 

sleeve  head  and  the  nut,  using  the  35  part,  is  [640] 

.005. 

Q.  And  the  clearance  between  the  nut  and  the 
AC-811  sleeve  is,  then A.     6/lOOOths. 

Q.  So  that  there  is  only  1/lOOOth  less  clearance 
in  the  Parker  sleeve  as  made  in  1935? 

A.     That's  right. 

Q.  The  dimensions  of  the  nut  there  shown  were 
the  same,  were  they,  or  not,  as  nuts  made  in  accord- 
ance with  the  1935  drawings'? 

A.     That's  correct. 

Q.  Have  you  any  reason  to  believe,  Mr,  Masters, 
that  nuts  and  sleeves  were  not  actually  made  in 
accordance  with  those  drawings? 

A.  Well,  Mr.  Wolfram  so  stated,  that  the  sleeves 
were  not. 

Mr.  Freeman:  I  suggest  this  witness  answer  as 
to  what  he  knows,  not  what  he  heard  here  in  the 
court  room.  After  all,  we  are  examining  this  wit- 
ness with  respect  to  the  facts. 

The  Court:  I  think  that  is  proper.  The  witness 
should  not  testify  as  to  what  he  has  heard  here  in 
court.   The  question  is  does  he  know. 

Q.  (By  Mr.  Beehler)  :  Do  you  know,  Mr.  Mas- 
ters, whether  or  not  sleeves  and  nuts  were  made  in 
accordance  with  the  dimensions  which  you  show  on 
Defendants'  Exhibit  KK? 

A.     I  had  understood  that  they  were.  [651] 

Mr.  Freeman:     The  same  objection. 
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A.  (Continuing)  :  And  my  basis  for  that,  if  T 
may  proceed,  is  that  the  changes  reconnnended  \^y 
the  Parker  Appliance  Company  in  a  five-page  letter 
from  Mr.  Parker,  it  was  in  the  Amon  deposition, 
carried  recommended  changes  in  the  dimensions  <vp 
the  fittings,  which  carried  me  back  to  these  1935 
figures.  Frankly,  I  don't  have  them  clear  enougii 
in  mind  to  testify,  but  previous  to  the  statement 
that  I  referred  to  I  had  believed  these  drawings 
represented  the  parts  as  made  from  1935  to  '38  or 
'39,  some  time  thereafter. 

Q.  (By  Mr.  Beehler) :  Where  did  you  get  tlie 
1935  drawings? 

A.  They  were  given  to  us  by  the  Parker  Appli- 
ance Company  as  drawings  of  parts  commercially 
produced  by  them. 

Q.  You  testified,  Mr.  Masters,  at  some  length 
comparing  Parker's  Exhibits 

The   Court:     Before  you  get  into  that,  we  will 
take  our  afternoon  recess.    It  is  3:00  o'clock.    We 
will  now  recess  until  15  minutes  after  three. 
(A  recess  was  taken.) 

Q.  (By  Mr.  Beehler) :  Mr.  Masters,  in  con- 
nection with  Plaintiff's  Exhibit  28- J  through  28-W, 
inclusive,  you  made  certain  comparisons  as  to  the 
advantages  of  Defendants'  Exhibit  J  J.  Could  you 
or  could  you  not  make  those  same  comparisons  be- 
tween tlie  structure  depicted  by  the  black  [652]  out- 
line of  the  sleeve  in  Defendants'  Exhibit  KK, 
depicting  the  Parker  1935  sleeve,  and  the  same 
plaintiff's  exhibits? 
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A.     Yes,  the  comparison  would  be  the  same. 

Mr.  Beehler:  I  believe  I  failed  to  offer  Defend- 
ants' Exhibit  KK  into  evidence,  which  I  shall  now 
so  do. 

The  Court:     It  may  be  received. 

(The  document,  heretofore  marked  Defend- 
ants' Exhibit  KK  for  identification,  was  re- 
ceived in  evidence.) 

Mr.  Beehler:  I  also  offer  Defendants'  Exhibit 
II  and  JJ. 

The  Court :     They  may  be  received. 

(The  documents,  heretofore  marked  Defend- 
ants' Exhibits  II  and  J  J,  for  identification, 
were  received  in  evidence.) 

Mr.  Beehlei":  In  order  to  clarify  the  record  at 
this  point,  may  I  suggest  that  it  is  the  large  charts 
which  ^ve  are  offering  in  evidence  as  Exhibits,  and 
that  the  same  photographic  reproductions  which  we 
have  variously  been  referring  to  here  were  for  con- 
venience. 

Q.  (By  Mr.  Beehler)  :  Once  again,  Mr.  Mas- 
ters, with  regard  to  Defendants'  Exhibit  KK,  how 
does  the  present-day  AN  standard  nut  compare  witli 
the  nut  which  you  showed  on  that  drawing,  having 
reference  specifically  to  the  inside  dimension  of  the 
portion  which  surrounds  the  sleeve? 

A.  In  the  6  size  818  nut  the  bore  is  508,  and 
the  bore  [653]  is  508  on  this  nut  shown  in  this  draw- 
ing KK,  the  same  dimension. 
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Q.  Mr.  Masters,  are  you  familiar  at  all  with 
the  inspection  practices  of  the  airplane  companies 
where  it  relates  to  the  inspection  of  three-piece  fit- 
tings of  the  kind  here  concerned"? 

A.  Do  you  mean  on  the  receiving  inspection, 
receiving  of  the  parts? 

Q.  Receiving  of  parts  delivered  from  the  fitting 
manufacturer.  A.    Yes,  I  am. 

Q.     Which  ones  are  you  more  familiar  with? 

A.  Well,  we  ship  parts  to  all  of  the  airplane 
companies;  a  few  parts  to  some,  many  to  others. 
I  presume  I  am  most  familiar  with  Lockheed,  be- 
cause we  are  close  by  and  ship  them  quite  a  lot. 

Q.  AYhat  is  the  inspection  practice  of  Lockheed, 
if  you  know,  with  respect  to  the  inspection  of  the 
sleeves  for  a  sleeve  head  angle  1 

A.  I  don't  know  w^hat  their  inspection  purposes 
are  all  the  time,  but  I  was  told  in  one  instance 

Mr.  Freeman:  I  object  to  that.  It  is  strictly 
calling  for  hearsay. 

The  Court:  I  think  the  objection  is  good.  That 
is  what  he  was  told.  [654] 

Q.  (By  Mr.  Beehler) :  Have  you  shipped  any 
sleeves  to  the  Lockheed  Aircraft  Company  on  which 
there  was  no  sleeve  head  angle  ?  A.I  have. 

Q.  How  many  thousand  sleeves  have  you  shipped 
that  way?  A.     There  were  6,000  in  one  lot. 

Q.     Did  they  pass  inspection  ?  A.     They  did. 

Q.  Did  they  know  there  was  no  sleeve  head 
angle  there? 

Mr.  Freeman:     That  is  objected  to.   If  he  wants 
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to  testify  as  to  what  he  told  them,  that  is  one  thinp: ; 
as  to  whether  they  knew,  or  not,  that  is  asking  for 
a  state  of  mind  of  somebody  that  he  is  not  in  posi- 
tion to  testify  to. 

The  Court:     I  think  the  objection  is  good. 

Mr.  Beehler:     All  right.  [655] 

Q.  (By  Mr.  Beehler) :  Are  you  familiar  at  all 
with  the  practice  and  recommendations  of  the  So- 
ciety of  Automotive  Engineers  with  respect  to  three- 
piece  fittings  of  the  kind  we  are  referring  to  herel 

A.  I  know  what  they  have  adopted  to  go  into 
the  standards  book  for  1950.  I  have  a  pre-print  of 
that. 

Q.  AVhat  have  they  adoj^ted  with  regard  to  the 
sleeve  head  angle  for  the  1950  book "? 

A.     They  have  made  that  optional. 

Q.  I  call  your  attention,  Mr.  Masters,  to  Plain- 
tiff's Exhibit  14,  which  is  a  letter  to  you  from  the 
Parker  Appliance  Company,  dated  August  12,  1943, 
which  was  presented  in  evidence  in  support  of  the 
contention  that  you  were  given  a  license  under  the 
Parker  patents,  and  I  call  your  attention  to  the 
drawings  listed  in  that  particular  letter.  Have  you 
looked  up  those  drawings?  A.     I  have. 

Q.     Do  you  have  them  here  I 

A.     These  are  the  drawings. 

Q.  The  numbers  on  the  drawings  in  your  hand 
correspond  to  the  numbers  in  the  letter? 

A.     Yes,  they  do. 

Q.     What  are  shown  in  these  drawings? 
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A.  Well,  drawing  A9-2941-9  is  a  bulkhead  flange 
with  an  internal  pipe  thread  on  one  end  and  an  811 
nose  detail  or  [656]  body  detail  on  the  other  end. 

Drawing  Al-2537-15  is  simply  a  plate  that  is  used 
for  riveting.   It  is  just  like  a  washer. 

Drawing  A4-2342-2  is  another  bulkhead  flange 
with  an  internal  pipe  thrc^ad  on  one  end  and  a  triple 
body  detail  on  the  other  end. 

The  drawing  A12-2741-27  is  a  bulkhead  flange 
with  internal  pipe  threads  on  both  ends. 

Q.  Were  these  drawings  that  were  given  to  you 
in  connection  with  that  letter?  A.     They  wei'e. 

Mr.  Beehler:  I  offer  in  evidence  Defendants* 
Exhibit  LL,  drawing  No.  9-2941-9;  Defendants'  Ex- 
hibit MM,  drawing  No.  1-2537-15;  Defendants'  Ex- 
hibit NN,  drawing  No.  4-2342-2;  Defendants' 
Exhibit  00,  drawing  No.  12-2741-27. 

The  Court:     They  may  be  received. 

(The  documents  referred  to  were  received  in 
evidence  and  marked  Defendants'  Exhibits 
MM,  NN,  and  00.) 

Q.  (By  Mr.  Beehler)  :  From  the  drawings  you 
have  just  been  shown,  Mr.  Masters,  could  you  make 
up  a  fitting  assembly,  a  three-piece  fitting  assembly  ? 

A.     No. 

Mr.  Beehler:  You  may  have  the  witness,  Mr. 
Freeman. 

The  Court:  May  I  ask  the  witness  a  question 
before  you  take  the  witness?  [657] 

Mr.  Freeman:     Yes,  sir. 
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The  Court:  Mr.  Masters,  there  has  been  a  con- 
tention by  your  counsel  on  several  occasions  that 
the  fittings  that  you  made  were  not  the  fittings  as 
described  in  the  patent. 

The  Witness:     That's  right. 

The  Court :  Do  you  contend  that  the  fittings  you 
made  are  not  the  fittings  described  in  the  patent? 

The  Witness:     That's  right. 

The  Court:  Could  I  have  the  exhibits  starting 
with  the  drawings,  the  blueprints,  the  photostatic 
copies  ? 

I  notice  in  all  these  drawings  that  have  been  in- 
troduced, O,  P,  Q,  R,  that  only  drawing  P  shows 
there  is  a  toe  contact.  Did  you  make  any  sleeves 
in  which  there  was  a  toe  contact  ? 

The  Witness :  I  made  sleeves  from  this  drawing, 
your  Honor,  but  I  hardly  regard  that  as  toe  [658] 
contact. 

The  Court:  Well,  that  is  the  only  drawing  we 
have  here  in  which  it  shows  that  the  toe  came  in 
contact  with  the  flare,  and  I  say  it  is  toe  contact. 
It  may  not  be  toe  contact,  I  don't  know.  But  this 
is  the  only  drawing  which  shows  that.  So  I  am 
wondering  whether  any  of  the  fittings  you  made 
were  made  for  toe  contact. 

The  Witness.  If  this  is  toe  contact,  well,  we 
made  such  fittings.    But  what  is  a  toe?    The  end? 

The  Court:  Assuming  that  this  is  a  toe  contact 
fitting 

The  Witness  I  have  made  these. 
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The  Court :     You  made  some  of  these  ? 

The  Witness:     Yes. 

The  Court:  Were  these  the  fittings  which  you 
made  mostly,  or  did  you  make  the  fittings  in  whictli 
the  toe  did  not  come  in  contact  with  the  flare  of  the 
sleeve '? 

The  Witness :  Well,  we  have  made  all  along  rela- 
tively few  sleeves,  your  Honor.  Most  of  our  fittings 
have  been  bodies,  because  we  are  particularly  pro- 
ficient in  the  manufacturing  of  bodies.  Sleeves  and 
nuts  are  made  by  automatic  screw  machine  manu- 
facturers, and  we  have  made  relatively  few  of  those. 
I  would  say  that  of  the  sleeves  which  we  have 
manufactured,  that  from  the  standpoint  of  number 
of  sleeves,  we  perhaps  have  made  as  many  of  these 
size  6  and  under  sleeves  as  we  have  made  over  size 
6.  Over  size  6  the  sleeve  is  not  what  you  call  toe 
contact,  but  the  sleeve  is  as  in  Exhibit  O,  [659]  or 
in  the  case  of  the  811  fitting,  as  in  Exhibit  Q.  That 
is  in  all  sizes  over  6.  From  the  standpoint  of  value, 
I  would  say  that  we  have  made  a  much  less  number 
of  sleeves,  dollar  value,  mider  this  size  than  we  have 
made  over. 

The  Court:  If  it  became  necessary  you  could  tell 
us  the  number  of  sleeves  that  you  actually  made? 

The  Witness:  Yes,  we  have  complete  records 
from  our  whole  history. 

The  Court:  One  other  question.  According  to 
the  testimony  that  has  been  introduced  so  far,  your 
original  plans  were  furnished  either  by  the  Parker 
Company  or  by  the  airplane  companies,  that  is  whoi 
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you  originally  started  to  make  fittings  or  parts  of 

fittings,  is  that  correct? 

The  Witness:  No,  it  isn't  correct.  We  made 
millions  of  fittings  that  we  received  no  plans  from 
the  airplane  companies  or  Parker.  In  the  811  fit- 
tings, we  had  to  synthetize  the  dimensions  from  the 
information  that  we  could  extract  from  the  Air 
Corps  and  the  Navy.  And  not  until  along  in  '43,  to 
my  knowledge,  did  drawings  become  available  from 
the  Parker  Appliance  Company,  generally.  We  had 
in  this  district,  in  the  AVestern  Procurement  Dis- 
trict, a  Col.  Owens,  I  believe,  was  his  name,  and  he 
got  on  the  warpath  in  late  '43  because  of  the  fact 
that  his  inspectors  were  obliged  to  inspect  millions 
of  fittings  without  any  drawings  to  inspect  to,  with- 
out any  official  drawings.  Not  that  there  [660]  was 
anything  wrong  with  them,  but  he  wanted  some  offi- 
cial drawings.  And  about  that  time  the  aircraft 
scheduling  unit  and  the  industry's  committee,  fitting- 
industry's  committee,  had  a  huddle  as  to  how  to 
get  official  drawings.  We  were  making,  then,  sev- 
eral hundred  different  items  for  which  we  didn't 
have  Parker  Company  drawings,  and  there  were  no 
official  Air  Corps  drawings.  But  everybody  knew 
what  the  details  were  of  the  Parker  fitting,  that  is, 
the  811  series,  that  we  knew  as  the  Parker  fitting, 
and  of  course  the  AN  details  were  a  matter  of  pub- 
lication of  the  government  officials.  However,  we 
ran  into  difficulty  when  some  fittings  were  made, 
not  as  to  the  detail  of  the  nose  and  nut  and  sleeve 
being  the  wrong  sizes,  but  the  overall  size  of  the 
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fittings  sometimes  was  wrong  from  the  standpoint 
of  the  airplane  company  who  formerly,  we  will  say, 
had  bought  tittings  made  by  the  Parker  Company. 
Then  when  the}^  would  get  fittings  from  us,  or 
somebody  else,  by  the  same  name,  although  the  nuts 
and  sleeves  would  go  on,  they  would  be  too  short, 
they  wouldn't  lit  the  same  lengths  of  pipe  and  fit 
into  the  same  place.  So  then  it  became  necessary  for 
us  all  to  have  our  drawings  coordinated,  and  the  best 
place  to  coordinate  them  was,  of  course,  to  get  them 
from  Parker  who  was  the  father  of  this  child,  and 
they  did  supply  the  industry  with  drawings.  But 
l^revious  to  that  we  had  filched  the  information  oi;* 
way  or  another  before,  so  we  didn't  need  many 
from  them.  [661] 

The  Court:  When  you  make  a  sleeve,  do  you 
have  a  die  from  which  the  sleeves  are  made,  or  are 
they  made  automatically? 

The  Witness:  The  sleeves  are  usually  made  on 
automatic  screw  machines,  and  they  are  cut  from 
a  solid  bar. 

The  Court.     Do  you  have  a  die  which  you  used? 

The  Witness:  In  the  sleeves  they  don't  use  dies; 
they  have  turning  tools,  tools  that  bore  and  tuin  and 
form. 

The  Court:     Is  that  automatic? 

The  Witness:     That  is  automatic. 

The  Court:  Did  you  set  up  this  automatic  pro- 
cedure of  turning  out  sleeves  before  you  got  the 
Parker  plans,  or  after? 

The  Witness:     The  procedure  of  turning  out — 
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did  I  set  up  the  procedure  of  turning  out  sleeves? 

The  Court:  Yes.  You  say  it  is  made  on  a  screw 
machine.  I  don't  assume  that  it  takes  a  manual 
operator  to  operate  the  machine? 

The  Witness:  AVe  were  making  sleeves  long  he- 
fore  we  received  any  drawings  from  Parker,  and 
these  drawings  received  from  Parker  did  not  have 
any  sleeves  in  them. 

The  Court:     They  didn't? 

The  Witness:     No. 

The  Court:  You  didn't  get  any  information 
about  making  the  sleeve  from  the  Parker  drawings  ? 

The  Witness:  On  the  811  the  sleeves,  the  infor- 
mation we  [662]  got  undoubtedly  originated  with 
Parker,  but  the  information  we  got  was  from  the 
Air  Corps,  I  am  quite  sure.  [663] 

The  Court:  Well,  the  thing  we  are  concerned 
with  here  more  than  anything  else,  I  think,  is  the 
sleeve,  the  shape  of  the  sleeve,  and  the  sleeve  is  made 
by  an  automatic  machine,  isn't  that  correct? 

The  Witness :  That  is  correct,  but  the  tools  have 
to  b(^  manually  shaped  before  the  automatic  machine 
can  go  to  work. 

The  Court:  Where  did  you  get  the  information 
by  which  you  could  shape  the  tools? 

The  Witness:  From  the  811T  drawings,  which 
were  available  from  1935  on,  and  the  modifications 
that  were  subsequently  made  were  available.  f 

The  Court:  Tell  me  this,  the  date  of  the  pat- 
ent  
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The  Witness:  I  believe  I  am  a  little  in  error 
on  that,  your  Honor.  The  general  811  drawings 
were  available  from  1935  on,  but  it  was  stated  they 
would  be  interchangeable  with  Parker.  The  detail 
drawings  were  available,  I  believe,  from  1941  on. 

The  Court:  The  date  of  the  Parker  patent 
2,212,183  shows  it  w^as  originally  filed  March  2,  1938. 

The  Witness:     That's  right. 

The  Court:  You  were  making  sleeves  before 
March  2,  1938? 

The  Witness:     No,  I  was  not. 

The  Court :     You  were  not  ?  [664] 

The  Witness:  I  didn't  start  manufacture  of 
these  things  until  the  middle  of  1940  in  the  first 
instance,  and  I  don't  believe  I  made  any  sleeves 
until  perhaps  the  fall  of  1941. 

The  Court:  When  you  stai*ted  to  make  the 
sleeves,  did  you  use  the  Parker  drawings,  regardless 
of  whether  you  got  them  direct  from  Parker,  or 
did  you  get  them  from  an  airplane  company'? 

The  Witness:  No.  I  used  the  Air  Corps  draw- 
ings, I  am  quite  confident. 

The  Court :     Was  that  a  Parker  drawing  ? 

The  Witness:  It  originated  with  Parker,  so  far 
as  the  sleeve  is  concerned,  except  that  the  dimen- 
sions w^ere  modified  to  come  in  line  with  the  general 
dimensions  of  the  AN  parts. 

The  Court:  That's  all.  Excuse  me  for  breaking 
in. 
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Cross-Examination 
By  Mr.  Freeman: 

Q.  Mr.  Masters,  when  you  made  these  charts 
and  put  your  measurements  thereon,  did  you  meas- 
ure from  the  inside  of  the  black  line  or  the  outside 
of  the  black  line,  or  the  middle  of  the  black  line? 

A.  I  intended,  as  far  as  it  is  practicable,  to  have 
dimensions  of  the  nut,  for  instance,  on  the  outside 
of  the  line.  Considering  the  colored  section  as  being 
inside  the  line,  [665]  the  white  section,  the  edge  of 
the  white  section,  was  the  dimension. 

Q.  Well,  taking  Defendants'  Exhibit  Q,  for  ex- 
ample, did  the  overall  dimensions  go  to  the  outside 
of  the  black  line  or  to  the  inside  of  the  black  line  or 
to  the  middle  of  the  black  line'? 

x\.  Now,  when  you  speak  of  the  overall  dimen- 
sions, I  would  go  to  the  outside  of  the  line,  consid- 
ering the  colored  portion  to  be  regarded  as  inside 
the  line. 

Q.  But  when  you  took  a  dimension  following  the 
drawings  which  you  said  you  followed,  you  then 
measured  distances  between  the  outside  of  the  two 
lines,  that  is,  the  two  lines  that  form  the  thickness 
of  the  material,  say,  of  the  nut,  at  the  point  that  I 
am  indicating  to  you  on  the  drawing'? 

A.     I  did. 

Q.  So  that  it  wouldn't  make  any  difference,  so 
far  as  the  overall  measurement  was  concerned, 
whether  the  black  pencil  line  was  thick  or  thin, 
would  if? 
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A.  It  would  make  a  difference  of  two  lines 
blended  together. 

Q.  You  just  answer  my  question.  I  am  askinj^r 
you  whether  it  would  make  any  difference  whether 
we  used  a  thick  line  in  outline  of  the  nut  section  or 
a  thin  line. 

A.  Not  if  you  truly  knew  which  side  of  the  line 
you  [666]  were  using  for  reference. 

Q.  Up  until  I  asked  you  the  question,  it  was 
impossible  to  know  which  line  you  used! 

A.     That  is  right. 

Q.     I  am  correct,  am  I  not? 

A.     You  are  correct. 

Q.  Now,  you  referred  to  some  Parker  1935  draw- 
ings; correct"?  A.    Yes,  I  did. 

Q.  Did  you  ever  make  up  any  fittings  corre- 
sponding to  those  drawings'?  A.    Yes. 

Q.     Do  you  have  any  such  fittings  available? 

A.     Yes. 

Q.     Will  you  produce  them? 

A.  That  is  35  and  36,  our  part  35  and  36.  WTiat 
was  the  exhibit  number? 

Mr.  Beehler:     Defendants^  Exhibits  DD  and  EE. 

Q.  (By  Mr.  Freeman) :  And  I  take  it  you  em- 
ployed a  sleeve  with  the  diameter  of  the  head  of  the 
sleeve  and  the  diameter  adjacent  the  nose  or  toe 
end  of  the  sleeve  to  be  the  same? 

A.     That's  right,  cylindrical. 

Q.  Now,  will  you  tell  me  when  you  first  began 
the  manufacture  as  an  individual  of  sleeves  having 
greater   diameter   [667]   at  the   region   of  contact 
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than  at  the  nose  or  toe  end  of  the  sleeve  t 

A.  I  don't  know  the  exact  date.  I  presume  that — 
if  I  may  use  that  word,  that  we  manufactured 
sleeves  with  a  tapered  head  from  the  date  that  they 
became  a  standard  with  the  Air  Corps. 

Q.  You  know  as  a  fact,  do  you  not,  that  that 
was  developed  by  Parker? 

A.     I  have  no  other  knowledge.    I  think  it  was. 

Q.  You  know  as  a  fact,  do  you  not,  that  the 
Parker  Appliance  Company  furnished  the  Air 
Corps  with  drawings  showing  the  angle  on  the 
sleeve,  or  the  tapered  sleeve,  using  your  own  words  ? 

A.  I  don't  have  first-hand  knowledge,  but  I  had 
always  thought  you  did. 

Q.  Now,  the  drawing  that  you  have  here  pro- 
duced. Defendants'  Exhibit  J  J  that  you  made  up, 
it  does  not  have  any  tapered  sleeve  head;  correct? 

A.     That  is  right. 

Q.  And  the  device  that  you  make  today  in  re- 
sjjonse  to  the — or  in  compliance  with  the  AN  speci- 
fications, does  include  a  tapered  sleeve  head ;  correct  ? 

A.    As  a  general  thing,  yes. 

Q.  I  want  to  know  just  what  you  mean  by  your 
answer,  "as  a  general  thing."  [668] 

A.  Well,  Mr.  Freeman,  except  when  we  make  a 
mistake,  you  put  a  taper  on  there.  We  did  make  a 
mistake  and  leave  it  off. 

Q.  You  say  you  did  make  a  mistake  and  leave  it 
off?  A.    Yes. 

Q.    Were  they  inspected?  A.     They  were. 

Q.    Were  they  returned? 
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A.     No,  they  were  not  returned. 

Q.  Are  you  telling  me  now  that  they  were  used, 
notwithstandinii:  the  fact  that  they  did  not  comply 
with  specifications'? 

A.  I  presume  they  were  or  1  would  have  received 
them  back.    It  was  only  a  recent  transaction. 

Q.  You  mentioned  earlier  that  you  sent  some 
aii'craft  comi)any  some  6,000  sleeves  without  the 
taper.  A.     That  is  correct. 

Q.     And  were  they  used  as  NA  fittings? 

A.     AN  fittings,  you  mean? 

Q.     Yes,  sir,  AN  fittings. 

A.     They  were  AN  fittings  that  I  delivered. 

Q.     Well,  with  or  without  the  sleeve  angle? 

A.     Without  the  sleeve  angle. 

Q.  Were  you  requested  by  the  purchaser  to 
furnish  AN  sleeves?  [669] 

A.     That  is  right. 

Q.  And  do  you  call  a  sleeve  that  has  no  sleeve 
angle  on  it  an  AN  sleeve? 

A.  In  all  other  details,  it  would  be  an  AN  sleeve. 
It  would  not  be  complete,  of  course,  without  it. 

Q.  I  wish  you  would  answer  my  question.  Do 
you  call  a  sleeve  head  without  the  sleeve  head  angle 
on  it  an  AN  sleeve? 

A.     It  is  not  a  complete  AN  sleeve,  no. 

Q.     What  was  the  name  of  that  customer? 

A.     The  Lockheed  Aircraft  Company. 

Q.  Is  that  the  basis  for  your  coimsel's  state- 
ment that  Constellations  were  flying  wherein  the 
sleeve  head  angle  was  not  used  on  the  fitting? 

A.     I  had  no  knowledge  that  he  made  that  state- 
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ment.   If  he  did,  it  didn't  refer  to  this,  I  don't  \w- 

lieve.    I  don't  know. 

Q.  Well,  do  you  know  then  from  your  own  con- 
tacts with  Lockheed  whether  or  not  they  do  use 
fittings  on  their  Constellations  which  do  not  in- 
corporate the  sleeve  head  angle? 

A.  I  don't  have  knowledge  that  they  intention- 
ally do  so,  no.  If  I  may  a  little  more  fully  respond 
to  get  at  what  you  want 

Q.  Mr.  Masters,  you  just  go  ahead  and  tell  us 
all  you  want  to  tell  us.  [670] 

A.  Well,  simply  this,  that  on  the  Constellations 
they  use  the  811-T  sleeve  and  the  cun*ent  design  has 
a  sleeve  head  angle  on  it.  AN  has  a  sleeve  head 
angle.  [671] 

Q.  So  that  when  we  talk  about  the  811  current 
design,  that,  then,  does  incorporate  in  the  sleeve  the 
same  sleeve  that  we  have  here  referred  to  as  the 
AN  sleeve;  correct? 

A.  Yes;  it  is  not  the  same  angle  on  the  811  by 
a  degree  and  a  half. 

Q.     But  it  does  include  an  angle? 

A.    Yes. 

Q.  And  the  region  of  the  contact  of  the  sleeve 
head  is  larger  in  diameter  than  the  other  end  of  the 
sleeve  or  nose  end? 

A.     I  am  sorry,  I  didn't  quite  get  that  question. 

Q.  Maybe  I  can  reframe  it  and  shorten  it.  You 
go  along  with  me  that  on  the  811  the  sleeve  that  is 
now  currently  used  includes  a  taper  or  angle  on 
the  outside  surface?  A.     That's  right. 

Q.     So  that  in  the  811  as  now  used  it  is  your  tes- 


vs.  I  win  W.  Masters,  Inc.,  etc.  647 

(Testimony  of  Irvin  W.  Masters.) 
timoiiy  that  tlie  sleeve  head  adjacent  tlie  region  of 
contact  between  the  sleeve  head  and  the  imt  is  in 
closer  relationship  to  the  wall  of  the  sleeve  than  at 
the  toe  end  or  nose  end  of  the  sleeve;  correct? 

A.  I  can 't  answer  the  question  as  you  have  asked 
it.  I  can  state  that  the  diameter  at  the  nose  end  of 
the  811  sleeve  is  smaller  tlian  at  the  shoulder. 

Q.  So  that  that  wall — and  by  ''that  wall"  I  am 
referring  to  the  wall  of  the  sleeve  itself — it  is  at  a 
taper  [672]  or  angle? 

A.     That's  right. 

Q.  And  the  wall  of  the  nut  with  which  that 
particular  sleeve  is  used  is  vertical  or  straight  u}) 
and  down,  assuming  that  the  parts  are  held  in  a 
vertical  position?  A.     That's  right. 

Q.  So  that  there  is  a  greater  distance  between 
the  lower  end  of  the  sleeve  and  the  inside  wall  of 
the  nut  at  the  toe,  then  at  the  region  of  contact? 

A.     That's  right. 

Q.  Do  you  know^  when  the  811  sleeve  was  changed 
to  include  the  angle  or  taper? 

A.     My  recollection  is  that  it  was  1941. 

Q.  In  other  words,  that  was  after  the  issue  date 
of  the  Parker  patent  in  suit? 

A.     It  was  issued  in  '40,  wasn't  it? 

Q.    Yes.  A.    Yes. 

Q.  Now,  do  you  have  in  any  of  these  drawings 
that  you  have  here  produced  any  illustration  show- 
ing a  taper  on  the  sleeve  earlier  than  1938? 

A.     No,  I  have  not. 
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Q.  And  I  use  the  date  1938,  and  I  am  now  going: 
to  ask  you  if  you  have  any  drawing  or  drawings 
that  you  have  introduced  in  evidence  showing  an 
angle  on  a  sleeve  prior  to  March  [673]  2,  1938,  the 
filing  date  of  the  patent  in  suit? 

A.     I  have  none. 

Q.  I  think  you  made  some  comparisons  between 
Plaintiff's  Exhibit  28,  drawings,  and  Defendants' 
Exhibit  JJ;  that  is  correct,  is  it  not? 

A.     That  is  correct. 

Q.  I  think  you  said  that  there  was  just  as  much 
clearance  or  room  for  expansion  in  Defendants' 
Exhibit  JJ  as  in  the  Parker  patent  in  suit,  or  the 
drawings  Plaintiff's  Exhibit  28? 

A.     I  said  that,  yes,  that's  right. 

Q.  Now,  do  you  find  in  Defendants'  Exhibit  J  J 
any  indication  that  would  bring  about  limitation  of 
expansion  of  the  upper  portion  of  the  sleeve  within 
the  region  of  contact?  A.     No. 

Q.  And,  as  a  matter  of  fact,  there  is  just  as 
much  room  for  expansion  in  your  Defendants'  Ex- 
hibit JJ  at  the  upper  end  as  at  the  lower  end  of 
the  sleeve ;  correct  ?  A.     Correct. 

Q.  Have  you  had  any  experience  with  devices 
like  Defendants'  Exhibit  J  J — and  I  am  now  refer- 
ring to  physical  devices?  A.     Yes. 

Q.     And  when  did  you  have  that  [674]  experi 
ence?  A.     Within  tlie  last  week  or  two. 

Q.  That  is.  whatever  experience  you  had,  then, 
was  primarily  in  connection  with  your  preparation 
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for  testifying  in  this  ease"?  A.     Tliat's  right. 

Q.  You  didn't  have  any  experience  when  you 
were  with  the  Bureau  of  Aeronautics  in,  T  think, 
1935,  or  so  ? 

A.  We  conducted  a  good  many  tests  on  fittings, 
caused  them  to  be  conducted,  but  I  don't  have  an  in- 
dependent recollection  of  this  matter  of  the  clear- 
ances in  those  fittings. 

Q.  You  were  in  busmess  with  a  Mr.  Jackson  in 
Dayton,  Ohio,  after  you  left  the  bureau,  and  before 
you  came  out  West  here  to  enter  into  the  fitting 
business  ?  A.     Not  a  Mr.  Jackson. 

Q.  You  were  in  business  in  Dayton,  Ohio,  in  a 
sort  of  semi-consulting  capacity? 

A.     That's  right. 

Q.  Will  you  tell  us  about  that  t  It  was  not  in- 
cluded in  your  preliminary  remarks  as  to  your  ac- 
tivities prior  to  entering  into  your  ])resent  business  ? 

A.  All  right.  Following  my  work  at  the  Bureau 
of  Aeronautics,  Navy  Department,  Mr.  Thompson, 
who  was  the  engineer  at  the  Naval  Aircraft  Fac- 
tory, who  actually  did  the  designing  work  on  the 
fittings,  and  I,  entered  into  consulting  engineering 
business,  Mr.  Thompson  really  was  my  [675]  em- 
ployee, primarily  for  the  purpose  of  assisting  the 
Navy  in  the  indoctrination  of  the  services  on  tlie 
NAF  fitting.  The  Weatherhead  Company  of  Cleve- 
land had  undertaken  to  manufacture  these  fittings 
for  the  aircraft  industry,  and  I  represented  the 
Weatherhead  Company,  also,  in  their  relntionslnp 
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witli  the  government  agencies.  Our  work  was  sales 
and  engineering  and  showing  the  services  how  they 
could  suljstitute  the  NAF  fitting  for  tlie  other  fit- 
tings which  had  previously  been  used,  namely,  the 
800  series,  the  810  fittings,  and  what  was  then 
called  the  Parker  triple  fitting. 

Q.  In  other  words,  the  NAF  fitting  was,  in  fact, 
a  two-piece  fitting  of  Navy  design? 

A.     That's  right. 

Q.  And  that  is  substantially  as  illustrated  by 
Plaintiff's  Exhibit  20  in  section? 

A.  Yes,  this,  I  believe,  is  an  AN  body  with  an 
817  sleeve.  It  is  a  Chinese  copy — it  is  an  identical 
copy  of  the  NAF. 

Q.     What  I  am  getting  at,  Mr.  Masters 

A.     That's  the  type. 

Q.     is  that  it  is  illustrative  of  what  has  here 

been  referred  to  as  an  NAF  fitting,  two-piece  type. 

A.     That's  right. 

Q.  And  in  the  two-piece  type  that  we  have  here, 
the  [676]  nut  actually  rotates  on  the  flare  itself? 

A.     That's  right. 

The  Court:  Mr.  Freeman,  I  think  possibly  this 
is  a  good  time  to  stop  this  afternoon.  It  is  now  4 :00 
o'clock.  We  will  recess  until  10:00  o'clock  in  the 
morning. 

(Whereupon,  at  4:00  o'clock  p.m.  an  ad- 
journment was  taken  until  10:00  o'clock  a.m., 
Friday,  June  2.3,  1950.)  [677] 
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The  Clerk:  Further  trial,  Parker  AppUance  vs. 
Masters  and  Collins. 

IRVIN  AV.  MASTERS 

the  witness  on  the  stand  at  the  time  of  adjourn- 
ment, liaAdng  been  first  duly  sworn,  was  examined 
and  testified  fui'ther  as  follows: 

Cross-Examination 
(Resumed) 

By  Mr.  Freeman : 

Q.  Mr.  Masters,  you  were  asked  on  direct  exam- 
ination about  the  clearances,  the  angles,  the  torque, 
and  the  threads  for  the  AK  fitting,  and  as  to  where 
they  originated. 

No  question  was  asked  you  on  direct  examination 
with  respect  to  the  sleeve  angle.  Can  you  tell  me 
where  that  was  originated,  so  we  have  the  complete 
story  ? 

A.  I  believe  that  originated  with  Parker  Appli- 
ance Company. 

Q.  You  testified  with  respect  to  non-proprietary 
fittings.  What  do  you  mean  by  ''non-proprietary"? 

A.  Well,  fittings  that  are  in  the  public  domain, 
public  property. 

Q.     You  mean  non-patented? 

A.     That  is  right. 

The   Court:     He  means  also,  not  only  non-pat- 
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ented,  but  [679]  where  the  patent  expired,  too.  Isn't 

that  true  ? 

Mr.   Freeman:     That  is  the  equivalent  of  non- 
])atented,  your  Honor.   That  is  within  the  public 
domain. 

The  Court:     All  right. 

Q.  (By  Mr.  Freeman) :  You  testified  with  re- 
spect to  dollar  sales  of  bodies,  sleeves,  and  nuts,  and 
by  that  I  mean  you  gave  us  percentage  of  one  with 
respect  to  the  other.  It  is  true,  is  it  not,  that  the 
sleeves  sell  at  materially  less  than  the  bodies? 

A.    Yes. 

Q.  So  that  if  we  were  to  translate  nuts  and 
bodies  into  units,  and  then  determine  percentages,  it 
wouldn't  be  98,  1,  and  1,  would  it? 

A.     Not  in  units,  no. 

Q.  Can  you  give  me  some  idea  then  of  units  per- 
centage-wise ? 

A.  It  would  be  a  very  rough  estimate.  Are  you 
seeking  information  as  to  our  current  sales  or  for 
what  period,  Mr.  Freeman? 

Q.  Well,  I  am  going  to  let  you  determine  the 
period  by  the  same  period  that  you  checked  when 
you  gave  us  the  dollar  sales  of  98,  1,  and  1.  What- 
ever period  you  gave  us  in  dollars,  you  give  us  the 
same  thing  now  in  units. 

A.  Well,  I  think  that  when  I  said  98,  I  was 
thinking  of  our  experience  since  the  war,  say  since 
the  beginning  of  [680]  1946.  Since  that  time  I  ex- 
pect that  our  sales  of  imits — this  is  purely  an  esti- 
mate, because  I  haven't  made  a  count  on  it — would 
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be  in  the  neighborhood  of  8  or  10  per  cent  of  the 

total  pieces  that  we  have  sold. 

Q.  Do  you  ever  receive  any  orders  for  sleeves, 
nuts,  and  bodies  on  the  same  purchase  requisition? 

A.     I  believe  we  have,  yes. 

Q.  And  do  you  sell  fittings  to  such  companies 
as  United  Air  Lines'? 

A.  I  sell  fittings  to  the  air  lines.  I  don't  recall 
any  sales  to  the  United  Air  Lines. 

Q.  Well,  you  do  sell  to  air  lines  as  distinguished 
from  airframe  manufacturers? 

A.     That's  right. 

Q.  And  when  you  sell  fittings  to  airlines,  like 
the  Northwest,  L^nited,  TWA,  those  are  used  for 
repair  and  replacement  parts;  correct?  For  sei-vice 
work?  A.     That  is  my  imderstanding. 

Q.  And  have  you  at  times  made  sales  of  com- 
plete fittings,  that  is,  a  nut,  body,  and  sleeve,  of  a 
particular  size  to  make  a  complete  fitting  to  any 
such  companies?  A.     I  don't  recall. 

Q.     You  haven't  cliecked  your  records? 

A.     No,  I  haven't. 

Q.  And  I  take  it  when  you  say  you  don't  recall, 
you  [681]  are  just  not  acquainted  with  the  fact  at 
the  present  moment? 

A.     That  is  true,  that  particular  fact,  no. 

Q.     Now,  yesterday  you  produced  a  chart  and 
said  you  made  the  drawing  from  the  Air  Corps 
sheets.  Do  you  recall  such  a  statement? 
'  A.     Yes. 
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Q.  And  that  had  to  do  with  your  Exhibit  Q,  if 
I  am  correct '?  A.    Yes.  I  have  that. 

Q.  Do  you  have  any  of  the  Air  Corps  drawings 
from  which  you  made  the  chart,  Defendants'  Ex- 
hibit Q?  A.    Yes,  I  do.  [682] 

Q.  You  were  asked,  and  I  want  to  call  your  at- 
tention to  the  record  on  page  598 : 

"Where  did  you  get  the  information  which 
you  used  in  making  that  drawing*?'^ 

And  "that  drawing"  there  referred  to  Defendants' 
Exhibit  Q. 

And  your  question  was: 

"The  blue  section  is  the  nut.  That  was  made 
from  the  current  Air  Corps  811  BT  drawing." 

And  then  you  further  answered: 

' '  The  red  section  is  the  sleeve.  That  was  made 
from  the  current  Air  Corps  811  T  drawing  of 
the  sleeve." 

And  you  further  answered : 

"The  green  section,  which  represents  the  fit- 
ting end,  was  made  from  the  Air  Corps  811 
fitting  drawing.   These  are  to  a  -8  size." 

So  you  referred  to  three  Air  Corps  drawings  as 
current  Air  Corps  drawings :  correct  ? 

A.     That's  right. 

Q.  Do  you  have  those  three  drawings  that  you 
refer  to?  A.     Yes,  I  do. 

Q.     I  am  going  to  ask  you  if  the  Air  Corps  ever 
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put  out  a  drawing  marked  Air  Corps  811  or  811 
BT,  or  811  T,  I  am  talking  now  about  a  government 
drawing,  the  Air  Corps. 

A.  Well,  the  drawings  that  I  referred  to  are 
marked  [683]  AC-811  BT,  T,  and  HT.  But  I  note 
that  they  do  have  the  name  Parker  Appliance  at  the 
top.  They  were  approved  by  the  Air  Corps.  As  you 
know,  Mr.  Am  on,  after  the  industry  meeting  in 
which  your  company  was  requested  to  supply  these 
details,  foi'warded  these  to  me  and  recommended 
that  we  get  these  approved  by  the  Air  Corps.  These 
drawings  that  I  referred  to  show  the  details  on  the 
particular  parts,  but  they  refer  to  the  AC  or  Air 
Corps  811  which  was  issued  by  the  Air  Corps,  and 
on  that  AC-811  sheet  it  shows  several  different 
shapes.  As  a  matter  of  fact,  all  the  standard  shapes, 
not  the  odd  shapes.  So  we  regarded  these  as  Air 
Corps  drawings,  even  though  they  were  under  the 
Parker  name. 

Q.  Now,  you  referred  to  some  Air  Corps  draw- 
ings. Did  those  Air  Corps  drawings  have  any  man- 
ufacturing dimensions  on  them,  or  were  they  manu- 
facturing drawings  ? 

A.     No,  that  was  the  agony  in  the  thing. 

Q.  So  in  order  to  manufacture  fittings,  which 
you  have  referred  to  as  the  811  type,  it  required 
drawings  from  the  Parker  Appliance  Company; 
correct  ? 

A.  Except  that  I  did  have  infomiation  which 
was  given  by  the  Parker  Appliance  Company  to  the 
Navy  durins:  the  standardization  program  for  stand- 
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ardization.  I  understand — it  is  my  information  that 
Parker   subsequently   reneged   on   that   agreement. 
Nevertheless  we  still  had  the  information.  We  didn't 
need  this  to  manufacture.  [684] 

Q.  I  am  just  going  to  ask  you  where  did  you  get 
that  information,  or  do  you  have  any  documents  to 
support  your  statement  about  this  reneging? 

A.  I  don't  have  them  here.  They  are  in  the  files 
of  the  Navy.  It  is  a  statement  of  fact. 

Q.     Did  you  read  those  statements'? 

A.     Yes. 

Q.    And  are  you  now  testifying  from  memory? 

A.     Very  clear  memory. 

Q.     It  is  very  clear?  A.    Yes. 

Q.  And  I  am  going  to  ask  you  about  that  in  just 
a  moment.  Now,  so  that  the  record  is  straight, 
when  you  said  "Air  Corps  drawings,"  you  were,  in 
fact,  in  answer  to  your  counsel's  question  on  page 
598,  referring  to  Defendants'  Exhibits  I,  J  and  K, 
which  bear  the  notation  "The  Parker  Appliance 
Company,  Cleveland,  Ohio,  U.S.A."  thereon; 
correct  ? 

A.     I  don't  know  those  by  exhibit  numbers. 

Q.     I  will  show  them  to  you. 

A.  Those  are  the  drawings  I  was  talking  about, 
yes. 

Q.  You  produced  those  drawings  yesterday,  and 
do  you  recall  that  we  requested  a  complete  set  of 
drawings  some  time  ago  from  you? 

A.  Do  you  mean  the  drawings  that  we  regarded 
as  inactive?  [685] 
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Q.     Active  as  well  as  inactive. 

A.     Yes,  I  do. 

Q.  And  in  addition  to  the  three  drawings  which 
are  here  in  evidence  as  Defendants'  Exhibits  I,  J 
and  K,  you  also  had  other  drawings  which  bear  the 
notation  811  ET?  A.     Yes. 

Q.     You  did  not  produce  that  drawing? 

A.     No;  we  have  all  of  them,  though. 

Q.  And  that  drawing  that  I  just  referred  to  by 
designation  ET  is  likewise  a  Parker  Appliance 
drawing  ? 

A.     It  has  the  name  Parker  Appliance  on  the  top. 

Q.  As  a  matter  of  fact,  when  you  received  the 
drawings,  those  drawings  were  foi*w^arded  to  you 
by  the  Parker  Appliance  Company,  you  didn't  get 
them  from  the  Air  Corps'? 

A.     Not  that  particular  set,  no.  [686] 

Q.  Well,  did  you  ever  get  from  the  Air  Corps  a 
set  of  drawings  for  the  811  type  that  did  not  have 
the  Parker  Appliance  Company's  name  thereon — 
and  I  am  now  talking  about  manufacturing  draw- 
ings. 

A.  No,  I  don't  believe  that  we  did,  except  pos- 
sibly on  specific  orders  for  specific  parts. 

Q.  Now,  the  drawings  that  were  sent  to  you, 
some  of  which  you  have  here  produced  as  Defend- 
ants' Exhibits  I,  J,  and  K,  were  addressed  to  you 
personally ;  correct  ? 

A.  I  don't  know  about  that.  I  do  believe  that 
some  of  them  were,  but  which,  I  don't  know. 

The  Court :     What  difference  does  it  make  ?  I 
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think   it  has   been  understood,   hasn't   it,   that  it 
doesn't  make  any  difference  whether  he  got  them 
as  a  person  or  as  a  corporation. 

Mr.  Freeman:  It  just  makes  this  difference.  If 
there  is  any  question  of  license  and  the  dramngs 
were  sent  to  him  and  he  turned  them  over  to  the 
corporation,  that  was  an  unauthorized  procedure. 
I  heard  him  say  heie  yesterday,  with  respect  to  this 
contention  about  a  license,  and  it  was  their  counsel 
or  defendants'  counsel  who  called  attention  to  a  cer- 
tain letter,  and  then  Mr.  Masters  said,  ''From  the 
drawings  forwarded  to  me  with  that  letter,  I  could 
not  make  an  811  fitting."  For  some  reason,  they 
did  not  include  the  rest  of  the  things.  I  am  merely 
bringing  that  out. 

The  Court:  My  understanding  is  there  is  to  be 
no  issue  [687]  made  as  to  whether  or  not  this  license 
was  granted  to  the  individual  or  corporation.  I 
raised  that  question  at  the  beginning  of  the  trial. 

Mr.  Huebner:  Well,  on  that,  your  Honor,  our 
position  has  been  that  the  individual  merged  into 
and  became  the  corporation. 

The  Court:  That's  right,  and  if  any  liability  is 
attached  to  the  indi^ddual,  it  is  also  attached  to  the 
corporation. 

Mr.  Huebner:  I  think  that  is  what  we  would 
have  to  agree  to. 

The  Court:  So  what  difference  does  it  make 
wliether  these  drawings  were  sent  to  him  as  an  indi- 
vidual or  a  corporation? 

Mr.   Freeman:     It  makes   this   difference,   your 
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Honor.  We  take  the  position  that  the  corporation 
had  no  license  whatever.  A  license  is  non-assignable. 
It  is  a  personal  piece  of  property  and  it  cannot  be 
assigned  without  the  consent  of  the  licensor. 

The  Court:  You  have  got  into  the  record  the 
letter  that  was  written  to  Mr.  Masters  as  an  indi- 
vidual, and  if  there  is  a  license,  the  license  depends 
upon  that  letter  and  not  upon  the  plans. 

Mr.  Freeman :  The  plans  define  what  the  subject 
matter  of  the  license  was.  If  your  honor  mil  recall, 
yesterday [688] 

The  Court :  As  far  as  I  am  concerned,  Mr.  Free- 
man, it  doesn't  make  any  difference  to  me  person- 
ally whether  the  license  was  granted  to  the  indi- 
vidual or  to  the  corporation,  because  I  am  consid- 
ering the  two  of  them  as  a  unit.  You  are  raising 
the  issue  that  the  license  granted  to  the  individual 
could  not  be  transferred  and  assigned  to  the  cor- 
poration. 

Mr.  Freeman:     That  is  correct. 

The  Court :  That  is  a  matter  of  law,  not  a  matter 
of  fact.  We  have  got  into  the  record  the  fact  that 
the  license  was  granted  to  the  individual  and  then 
they  were  incorporated. 

Mr.  Freeman:  If  that  be  so,  then  we  also  want 
to  raise  the  question  of  law,  that  a  licensee  operat- 
ing under  a  patent  is  estopped  to  deny  the  validity 
of  the  patent.  Now,  are  they  doing  that  here  in  this 
court?  No.  I  raise  that,  then,  as  a  matter  of  law. 

The  Court :  I  think  if  you  want  to  argue  it,  you 
r-an  argue  it.  I  am  not  saying,  however,  how  far  you 
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A\ill  get  with  it,  but  at  least  you  have  the  right  to 

ai'.iiue  it. 

Mr.  Freeman:  The  authorities  are  with  us  on 
that,  your  Honor. 

The  Court:  Well,  that  is  my  understanding.  If 
you  can  show  there  was  a  license,  that,  is,  a  formal 
license,  I  don't  know  whether  this  is  such  a  license 
that  would  esto])  ^Ir.  Masters  from  donying-,  but  if 
Mr.  Masters,  that  is,  the  corporation,  does  not  have 
a  specific  license,  then  he  is  in  exactly  [689]  the 
same  basket  as  Collins. 

Mr.  Freeman :     That  is  correct. 

'^rhe  Court:  So  if  you  want  to  make  the  rec- 
ord  

Mr.  Freeman:  I  want  to  make  the  record  for 
this  reason,  your  Honor,  and  I  do  not  want  to 
appear  to  be  arguing  with  you,  but  yesterday  Mr. 
Beehler  asked  Mr.  Masters  whether  or  not  from 
certain  drawings  he  could  make  one  of  these  fittings, 
and  Mr.  Beehler  referred  to  the  contention  of  the 
plaintiff,  and  I  just  want  to  bring  out  that  there 
was  more  to  the  drawings  that  were  furnished  to 
Mr.  Masters  than  what  Mr.  Masters  had  l)efore  him 
when  he  answered  Mr.  Beehler 's  question. 

The  Court:  Well,  you  go  ahead  and  make  your 
record.  I  am  not  going  to  deny  you  or  anybody  else 
the  right  to  make  your  record. 

Mr.  Huebner:  Your  Honor,  may  I  make  one 
comment  on  this  subject,  as  long  as  we  are  on  the 
point  *?  My  recollection  is  that  the  letter  of  notifica- 
tion from  Parker  purporting  to  terminate  the  li- 
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cense  was  addressed  to  the  corporation,  so  that  the 
Parker  Appliance  Company  has  treated  Mr.  Mas- 
ters, the  individual 

Mr.  Freeman:     I  want  to  see  that  letter. 

Mr.  Huebner:     Mr.  Masters,  the  individual, 

and  Masters,  the  corporation,  as  one  and  the  same. 

The  Court:  Well,  I  don't  think  this  is  the  place 
to  [690]  argue  the  question  of  law.  This  is  only  the 
place  at  this  time  to  get  the  facts  before  the  court 
and  into  the  record.  I  think  possibly  it  is  more  im- 
portant to  get  the  facts  into  the  record  tlian  it  is 
before  the  court.  So  you  can  proceed. 

Mr.  Freeman:  I  think  I  am  in  duty  bound  to 
straighten  out  Mr.  Huebner  on  this  last  statement 
of  his. 

The  Court:  Hasn't  that  revocation  been  intro- 
duced in  evidence?  I  think  it  has  been  introduced. 
I  think  it  is  before  the  court.  What  is  the  number 
of  it? 

The  Clerk :     Exhibit  16,  your  Honor. 

The  Court:  Let  me  see  it.  It  seems  this  is  ad- 
dressed to  the  individual,  not  the  corporation. 

Q.  (By  Mr.  Freeman)  :  Turning  to  your  Ex- 
hibit II  and  Exhibit  JJ,  I  note  in  one  case  you  use 
minimum  clearances  and  in  another  case  you  use 
maximum  clearances.  Will  you  tell  me  why  the 
exhibits  were  so  drawn? 

A.  Well,  in  the  manufacture  of  parts,  j)arts  that 
are  within  the  tolerances,  either  the  maxinniin 
diameters  or  the  minimum  diameters  that  are  s])eci- 
fied,  within  the  tolerances,  are  acceptable  for  use 
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and  such  i^arts  as  in  the  one  instance  were  made 
with  a  maximum  metal  condition  would  have  the 
minimum  clearance,  and  in  the  other  those  that 
were  made  with  a  minimum  metal  condition  would 
have  the  maximum  clearance.  We  simply  wanted 
to  show  that  fittings  made  to  the  1935  design  within 
those  tolerances  could  have  and  would  have  [691] 
as  much  clearance  as  would  be  accepted  by  satis- 
factory in  the  current  fittings.  [692] 

Q.  Isn't  it  true  that  you  made  a  comparison  of 
Defendants'  Exhibit  J  J  with  Defendants'  Ex- 
hibit II? 

A.     Sure,  we  took  advantage  of  the  tolerance. 

Q.  And  those  drawings  were  made  for  the  pur- 
pose of  camparison  ?  A.     Certainly. 

Q.  And  in  one  case  you  were  talking  about  mini- 
mum clearances  and  in  another  case  you  were  talk- 
ing about  maximum  clearances? 

A.     Yes ;  but  we  were  always  within  the  tolerance. 

Q.  Wouldn't  it  have  been  a  little  bit  better  to 
have  made  both  of  them,  using  the  same  yardstick 
for  making  both  of  the  drawings  for  purposes  of 
comparison?  A.     Not  for  us. 

Q.     Not  for  you?  A.     That's  right. 

Q.  On  Defendants'  Exhibit  O,  I  take  it  that  the 
term  "in  6  inch  size"  is  really  an  error? 

A.     That's  right.  In  the  -6  size. 

Q.     What  should  it  be? 

A.     In  the  -6  size. 

Q.  I  don't  w^ant  to  confuse  you.  Shouldn't  that 
have  been  size  8? 
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A.     You  are  correct.   You  did  confuse  me. 

Q.  I  didn't  intend  to  confuse  you.  I  am  just  try- 
ing to  [693]  straighten  you  out. 

A.  It  should  be  the  -8  size.  I  don't  know  how 
that  got  on  there.  Let  me  see  if  our  reproduction 
has  it. 

It  is  on  the  reproduction.  It  certainly  should  not 
be  there. 

Q.  Likewise,  on  Defendants'  Exhibit  P  you  also 
have  ''in  6  inch  size";  I  take  it  you  there  intend  to 
mean  size  6? 

A.  I  didn't  put  that  on  there.  I  don't  know  why 
T  overlooked  it.   It  shouldn't  be  there  at  all. 

Q.     Didn't  you  make  these  drawings'? 

A.  Not  those  notes  down  at  the  bottom.  I  made 
the  drawings  of  the  sections,  but  some  notes  were 
added  dow^n  at  the  bottom  by  my  counsel  or  his 
assistants. 

Q.  I  take  it  on  Defendants'  Exhibit  Q  "in  8 
inch  size"  is  likewise  an  error? 

A.     That's  right. 

Q.  Who  put  on  Defendants'  Exhibit  Q  "assem- 
bly of  parts  AC  811  T"? 

A.  That  is  in  somebody  else's  handwriting  or 
printing,  not  mine. 

Q.  As  a  matter  of  fact,  you  never  saw  a  draw- 
ing that  w^as  numbered  "AC  811  BT"? 

A.    What  do  you  mean? 

Q.  In  other  words,  drawings  are  nmnbered; 
correct?  [694] 

A.     I  am  afraid  I   don't  understand  what   \-ou 
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mean.   Here  is  a  drawing  that  says  "AC  811,*'  and 

"811  BT." 

Q.    But  the  drawing  is  an  "AC"  type;  correct? 

A.     Well,  that  is  cutting  it  pretty  fine. 

Q.     The  dramng  number  is  811  BT;  correct? 

A.     Correct. 

Q.     And  it  is  a  Parker  drawing  ? 

A.     Yes,  it  has  Parker's  name  at  the  top. 

Q.  So  that  the  proper  identification  on  Defend- 
ants' Exhibit  Q  might  ])e  "AC  type"  for  the  type 
of  device  or  fitting  there  illustrated;  correct? 

A.     It  is  an  "AC"  type. 

Q.  And  the  drawing  for  the  nut  is  No.  811  BT ; 
correct?  A.     That's  right. 

Q.  These  6,000  sleeves  that  were  sent  out,  which 
did  not  have  the  sleeve  head  angle  on  them,  you 
said  they  were  used? 

A.  I  didn't  say  that.  I  said  that  they  were  not 
returned  to  us.   I  presume  they  were  used. 

Q.     They  were  inspected,  though,  were  they  not  ? 

A.  They  went  through  the  inspection  depart- 
ment. 

Q.  That  is,  your  inspection  department  or  the 
inspection  department  of  Lockheed? 

A.  We  do  inspect  everything  that  comes  into 
our  shop,  [695]  but  we  evidently  overlooked  that 
thing.  We  didn't  produce  these  sleeves;  we  had 
them  produced  on  the  outside,  and  they  were 
shipped  to  the  customer,  and  they  have  an  inspec- 
tion department. 
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Q.  But  of  your  own  personal  knowledge,  you 
don't  know  whether  they  were  inspected,  or  not? 

A.  I  only  know  what  was  told  me  by  the  in- 
spector ? 

The  Court:     May  I  ask  counsel  a  question? 

Mr.  Freeman:     Yes. 

The  Court:  Another  issue  has  come  up,  evi- 
dently, from  the  statement  of  the  witness.  Suppos- 
ing it  was  established  by  the  witness  here  that  he 
didn't  make  these  sleeves,  that  he  purchased  them 
from  the  outside? 

Mr.  Freeman :  That  doesn  't  make  any  difference. 
He  sells  them,  and  he  can  have  them  made.  He 
doesn't  escape  infringement  if  he  has  some  other 
shop  make  them  for  him.   They  were  made  for  him. 

The  Court:  Is  the  infringement  in  the  selling  or 
making  ? 

Mr.  Freeman :  Both.  There  are  three  things,  the 
right  to  manufacture,  the  right  to  use,  and  the  right 
to  sell,  and  the  violation  of  any  one  of  those 

Mr.  Huebner:     We  concede, 

Mr.  Freeman :  When  I  am  through,  you  can  talk. 
The  violation  of  any  one  of  those  rights  is  an  in- 
fringement. So  he  has  both  manufacture  and  [696] 
sale. 

The  Court:  Mr.  Huebner,  then  you  agree  it 
doesn't  make  any  difference? 

Mr.  Huebner:  Yes.  I  was  just  going  to  save 
counsel  some  unnecessary  words. 

The  Court:     But  he  wanted  to  make  the  record. 

Mr.  Huebner:    Apparently.   He  is  correct  in  his 
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statement  on  the  law,  that  if  an  article  infringes, 
the  manufacture  of  it  or  the  use  of  it  or  the  sale 
of  it  constitutes  an  infringement.  However,  if  the 
sleeves  which  Mr.  Masters  or  his  company  pur- 
chased and  resold  were  licensed  sleeves,  then  there 
would  be  no  infringement  attaching.  I  don't  know 
what  the  facts  are. 

The  Court :  The  fact  that  he  had  them  made  on 
the  outside  and  then  ])roug}it  them  into  his  shop 
and  resold  them  doesn't  relieve  him? 

]\[r.  Huebner:  That  doesn't  relieve  him  if  the 
person  who  manufactured  them  for  him  was  not 
licensed. 

The  Court:  Well,  this  is  the  first  intimation  I 
have  had  that  he  didn't  make  these  sleeves. 

Mr.  Huebner:     I  didn't  know  it,  either. 

The  Court:    All  right. 

Mr.  Freeman:  I  just  wanted  to  know,  your 
Honor,  because  I  want  to  know  what  planes  those 
are  in,  because  I  don't  want  to  ride  in  that  par- 
ticular plane.  [697] 

Q.  (By  Mr.  Freeman) :  Mr.  Masters,  do  you 
recall  the  conversation  that  you  had  with  Mi-. 
Parker  on  March  10,  1942,  about  the  time  when  you 
were  getting  into  the  fitting  business? 

A.  I  don't  recall  that  particular  date.  I  recall 
other  conversations,  many  of  them,  earlier  than  that. 
If  you  care  to  refresh  my  memory  as  to  where  it 
took  place,  it  might  help. 

Q.  Well,  do  you  recall  at  any  time  talking  to  Mr. 
Parker,  that  you  had  gotten  into  tlio  fitting  business 
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because  of  the  preparedness  program,  and  the  heavy 
demand  for  fittings,  and  that  you   wanted  to  get 
3'ourself  in  the  clear? 

A.     Well,  I  don't  recall  that  specifically,  no. 

Q.  It  is  true  that  your  business  set-uj),  that  is, 
getting  into  the  manufacture  of  fittings,  was  brought 
about  by  the  great  demand,  first,  during  the  days 
of  prei^aredness  and  then,  of  course.  World  War  II  *? 

A.  Well,  that  made  a  particularly  good  oppor- 
tunity, yes,  but  I  was  pretty  full  of  fittings  long 
before  that. 

Q.  A¥ell,  of  course,  you  were  full  of  NAF  fit- 
tings, that  is,  the  two-piece  fitting? 

A.  Well,  I  was  pretty  well  filled  up  with  the 
three-piece  fittings,  too. 

Q.  You  didn't  do  any  independent  development 
or  engineering  with  resi)ect  to  three-piece  fittings, 
did  you?  I  [698]  mean  of  the  kind  that  you  manu- 
facture ?  A.     No. 

Q.  Now,  is  it  true  that  when  you  made  Exhibit 
O,  that  you  used  the  size  8,  and  I  am  now  going  to 
ask  you,  if  you  made  a  comparison  of  the  relative 
proportions  of  size  8  with  the  size  4  fitting,  would 
llic  parts  look  a  little  different? 

A.  In  what  respect,  Mr.  Freeman?  If  you  are 
talking  about  a  dural  fitting  or  a  steel  fitting 

Q.  Yesterday,  you  made  a  comparision  between 
plaintiff's  drawing,  Exhibit  58,  and  your  own  draw- 
ing, and  I  am  wondering  if  you  took  into  considera- 
tion the  plaintiff's  drawing,  which  is  in  evidence 
and  which  has  been  testified  to  as  representing  a 


668  The  Parker  Appliance  Co.,  etc. 

(Testimony  of  Irvin  W.  Masters.) 

size  4  fitting,  whereas  your  drawing  represents  a 

size  8  fitting. 

A.  Let  me  see  that  58  before  I  answer  that, 
please. 

Q.     Here  it  is. 

A.  Plaintiff's  Exhibit  58  had  a  single  coniform 
flare  seated  against  the  sleeve — on  the  sleeve — and 
I  did  not  take  into  consideration  whether  it  was 
one  size  or  another.  It  is  in  the  series  where  there 
is  a  single  flare  there.  I  believe  my  statement  would 
be  the  more  true  of  size  4,  however,  namely,  that  the 
so-called  toe  of  the  sleeve  is  nearer  the  end  of  the 
flare  on  the  tube  than  would  be  the  case  with  the 
size  8.  [699] 

Q.     I  am  handing  you 

A.  I  would  like  to  change  that  statement.  I  got 
it  just  reversed.  On  the  size  4 — No.  That  is  right. 
This  illustrates  just  the  nose  end  being  nearer  the 
end  of  the  flare  than  it  would  be  on  the  size  4. 

Q.  There  is  a  little  difference,  is  there  not,  be- 
tween the  8  and  the  4? 

A.  Oh,  there  are  differences  throughout  the 
whole  series.  I  can't  carry  them  in  mind  without 
referring  to  the  drawings.  I  didn't  have  time  to 
make  all  the  layouts. 

Q.  So  that  a  comparison  of  an  8,  which  is  your 
drawing,  and  a  comparison  of  the  size  4,  which  is 
our  drawing,  might  bring  about  the  appearance  of 
some  differences  ? 

A.  There  might  be,  but  I  still  think  your  draw- 
ing 58  is  disproportioned  on  the  size  4. 
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Q.  I  hand  you  a  drawing,  Plaintiff's  Exhibit  48, 
and  I  will  ask  you  to  state  if  that  properly  illus- 
trates a  size  4  fitting.  I  want  to  call  your  attention 
to  the  fact  that  that  has  been  referred  to  by  the 
witness  Wolfram  as  a  drawing  of  a  size  4  initially 
made  10  times  size  and  then  reduced  half,  so  that 
it  is  five  times  size. 

A.  Well,  I  would  say  that  this  drawing  which 
you  just  handed  me.  Plaintiff's  Exhibit  48,  is  more 
nearly  representative  of  what  I  believe  to  be  the 
truth,  namely,  the  contact  of  the  end  of  the  sleeve 
is  much  nearer  the  middle  of  the  [700]  flare  than 
in  the  Exhibit  58. 

Q.  Do  you  go  along  with  me  that  Plaintiff's 
Exhibit  48  is  a  fair  and  accurate  representation  of 
a  size  4  fitting? 

A.  I  can't  testify  to  that,  because  there  are  no 
reference  lines  for  dimensions.  It  looks  like  it,  but 
my  recollection  was  that  it  was  not  so  stated  in  the 
deposition  as  being  exactly. 

Q.     Just  what  deposition  are  you  referring  to? 

A.     Amon's  deposition. 

Q.  I  call  your  attention  to  Defendants'  Exhibit 
P,  and  will  ask  you  to  state  if  it  is  not  a  fact  that 
the  clearance  between  the  inside  cone-shaped  portioii 
of  the  sleeve  and  the  outside  surface  of  the  sleeve 
is  sometimes  referred  to  as  a  differential  angle  in 
the  trade  ? 

A.  I  never  heard  the  term  differential  angle 
until  the  xYmon  deposition  was  taken. 
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Q.  Is  that  the  first  time  you  heard  of  the  use 
of  differential  angle?  A.     That's  right. 

Q.     In  connection  with  fittings  ? 
A.     That's  right. 

Q.  Upon  what  did  you  base  your  answer,  then, 
on  page  608  of  the  record,  and  I  now  read: 

"Q.     Do  you  recall  in  connection  with  the 
817  sleeve  the  pitch  of  the  flare  on  the  inside 
of  the  nut?  [701] 
"A.     Yes.   It  is  33  degrees. 
"Q.     Do  you  recall  what  the  pitch  of  the 
angle  is  on  the  nose  of  the  body,  which  is  regu- 
larly used  with  that  nut  1 
''A.     That  is  37  degrees." 
And  then  you  were  asked : 

"Is  or  is  that  not  in  your  opinion  a  differen- 
tial angle?" 
Then  you  answered : 

"That  is  my  understanding  of  what  is  meant 
when  differential  angle  is  referred  to." 
A.     That's  right,  and  that  is  ])ased  on  my  educa- 
tion in  the  deposition. 

Q.  Isn  't  it  a  fsuct  that  in  the  deposition  the  space 
that  I  called  to  your  attention,  that  is,  the  space 
bordered  by  the  inside  of  the  sleeve  and  the  outside 
of  the  flare,  is  the  part  referred  to  in  the  deposition 
as  a  differential  angle  ? 

A.  No,  that  is  not  my  understanding  of  what 
was  finally  arrived  at  as  the  definition.  There  was 
confusion  between  your  own  witnesses  as  to  what 
was  meant.  [702] 
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Q.  Well,  there  was  certainly  no  confusion  as  to 
your  understanding  as  a  result  of  your  yesterday's 
testimony  ? 

A.  No ;  we  wound  up  with  an  understanding  that 
the  differential  angle  was  the  difference  between  the 
outside  angle  of  the  flare  or  the  inside  angle  of  the 
sleeve,  and  the  angle  on  the  body,  which  results 
from  consideration  of  the  thinning  out  of  the  flare. 

Q.  You  referred  to  the  combination  of  fittings, 
on  page  607  of  the  record.  Can  you  tell  me  where 
they  use  AN  fittings  with  811  fittings,  that  is,  where 
they  interchange  the  parts? 

A.     Do  you  mean  some  company  that  does  it  I 

Q.    Yes. 

A.  Well,  I  know  one  customer  has  told  me,  the 
Lockheed  Company,  that  they  use  the  811  bodies 
in  the  Constellations,  the  P-38's,  because  they  had 
the  ship  designed  to  that,  and  they  can't  very  well 
change  the  dimensions.  They  also  use  811  nuts, 
because  it  is  necessary  to  use  the  nuts  to  get  them 
to  screw  on  the  bodies.  They  are  not  interchange- 
able with  the  AN  threads  throughout.  But  that  thoy 
use,  all  the  time,  AN  type  flares,  10061,  and  the  AN 
819  sleeves.  Also,  your  own  manual  shows  the  in- 
terchangeability  of  parts. 

Q.  And  when  you  talk  about  interchangeability 
of  parts,  you  are  talking  now  about  the  use  of  the 
AN  sleeve  or  the  sleeve  with  the  angle  on  it.  with 
the  nut  and  body  of  the  811  type?  [703] 

A.     That's  right.    And  there  are  other  comliina- 
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tions.   It  is  quite  confused.   You  have  to  follow  the 

chart  to  know  what  to  do. 

Q.  Well,  let's  take  the  specific  one  that  you  know 
something  about.  You  are  now  talking  about  Lock- 
heed's Constellation;  correct? 

A.     That's  right. 

Q.  Do  you  know  whether  or  not  Lockheed,  since 
the  introduction  of  the  sleeve  head  angle  by  Parker, 
has  used  straight  wall  sleeves? 

A.     I  have  no  knowledge  of  that. 

Mr.  Freeman:  I  am  wondering,  Mr.  Huebner, 
can  you  sot  me  straight  as  to  where  you  obtained 
your  information  that  811  fittings  with  the  straight 
sleeve  angle,  that  is,  the  straight  sleeve  head,  was 
used?  You  referred  to  Constellations. 

Mr.  Huebner:  Where  did  I  say  that?  If  you 
will  recall  it  to  me,  I  will  look  it  up. 

Mr.  Freeman :  On  pages  236  and  237  of  the  rec- 
ord.  The  court  said: 

"Let's  assume  this,  that  we  take  the  sleeve 
here  and  the  outside  collar  of  the  sleeve  was 
straight,  perpendicular,  always  been  used  that 
way.  It  gave  a  coupling,  but  it  was  not  entirely 
satisfactory.  Nobody  knew  what  the  trouble 
was.  [704]  They  experimented.  Finally,  the 
Parker  people  determined  to  try  a  certain 
angle,  and  it  worked.  That's  all  they  did,  is  to 
change  the  outside  collar  of  the  sleeve. 

"Mr.  Huebner:  From  a  straight  one  to  an 
angle. 


vs.  Irrui  W.  Masters,  Inc.,  etc.  G73 

(Testimony  of  Irvin  W.  Masters.) 

"The  Court:  From  a  straight  one  to  an 
angle.    Aren't  they  entitled  to  a  patent? 

''Mr.  Huebner:  If  there  was  that  problem, 
and  if  the  others  had  it,  and  if  this  was  a 
sudden  flash  of  inspiration  or  genius,  that  in- 
stead of  making  it  straight,  you  made  an  angle 
and  you  got  a  wonderful  new  result,  then  they 
might  be  entitled  to  a  patent." 

Then  you  continued  your  answer: 

"But  airplanes  are  flying  today.  Constellations 
are  flying  today  without  this  patent.  There 
wasn't  any  real  problem.  There  wasn't  any 
flash  of  genius.  It  was  just  an  engineering  idea 
put  on  there  in  order  to  go  through  the  Patent 
Office  and  get  a  patent." 

Mr.  Huebner:  That  was  in  my  opening  state- 
ment.  If  you  want  to  know  the  facts 

Mr.  Freeman:  I  wasn't  reading  from  your  open- 
ing statement.  I  was  reading  from  page  236  and 
page  237,  when  the  [705]  court  made  certain  in- 
quiry about  fittings. 

Mr.  Huebner:  If  you  want  to  know  the  facts, 
you  can  ask  them  of  the  Lockheed  witness  that  you 
have  arranged  to  have  here  in  court.  We  both  know 
his  name. 

Mr.  Freeman:     I  am  asking  you. 

Mr.  Huebner:  This  not  the  time  to  make  any 
such  comment  or  disclosure. 

Mr.  Freeman :  Do  you  intend  to  prove  the  state- 
ment that  vou  made*? 
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Mr.  Huebner:  I  don't  know.  You  are  producing 
the  witness.  I  was  willing  to,  but  you  had  him  lined 
up  before  I  contacted  him  so  I  let  him  alone. 

Mr.  Freeman:  That  concludes  our  cross-exami- 
nation of  this  witness,  except  with  the  understanding 
that  I  do  want  to  interrogate  him  with  respect  to 
contributors,  some  of  the  letters  that  he  wrote,  whicli 
is  really  part  of  our  case.  We  can  go  into  that  now 
or  1  can  wait,  as  long  as  Mr.  Masters  is  going  to 
be  around,  until  we  get  back  onto  our  side  of  the 
story. 

The  Court:  You  are  not  going  to  present  evi- 
dence along  that  line  until  you  present  me  with  a 
case  or  two.  If  you  have  a  case,  I  would  like  to 
read  it. 

Mr.  Freeman :  Yes.  One  that  I  call  your  Honor 's 
attention  to  is  the  case  of  Universal  Oil  Products 
Co.  V.  Winkler-Koch  Engineering  Co.,  reported  in 
27  Fed.  Supp.  161,  by  Judge  [706]  Holly  of  the 
United  States  District  Court  for  the  Northern  Dis- 
trict of  Illinois. 

Incidentally,  that  is  the  famous  case  involving 
an  oil-cracking  process  that  has  gone  up  and  down 
in  all  the  courts  of  the  country. 

In  that  particular  case 

The  Court:  Don't  argue  the  case;  just  give  me 
the  citation.  I  want  to  read  the  case. 

Mr.  Freeman:  I  want  to  call  the  court's  atten- 
tion, then,  to  one  paragraph  of  the  decision  by 
Judsre  Ho1lv. 
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The  Court :     Is  that  the  only  decision  you  have  ? 

Mr.  Freeman:  The  one  we  selected.  I  didn't 
know  that  your  Honor  wanted  a  brief  on  it. 

The  Court:     There  are  other  decisions  on  it? 

Mr.  Freeman:  There  are  other  decisions  to  sup- 
port our  position. 

I  want  to  read  this  one  paragraph: 

''In  my  opinion  good  faith  requires  parties 
participating  in  and  controlling  a  case,  but  who 
are  not  parties  of  record,  to  disclose  to  the 
court  the  fact  of  such  participation,  and  fail- 
ing to  do  so,  such  parties  are  not  in  position 
to  avoid  the  effect  of  the  judgment  as  a  bar  on 
the  ground  that  there  is  lack  of  mutuality  of 
estoppel,  if  the  opposing  party  subsequently 
learns  [707]  of  their  participation." 

I  want  to  just  call  your  Honor's  attention  to  the 
fact  that  Judge  Holly  did  not  permit,  initially — he 
overruled  a  motion  when  they  tried  to  get  into  the 
inquiry  and  determine  the  facts,  but  when  the  facts 
were  actually  developed  during  the  trial,  he  then 
changed  and  came  to  the  conclusion  that  I  have 
just  called  your  Honor's  attention  to. 

What  I  say  here  is  that  we  are  entitled  to  develop 
with  Mr.  Masters,  as  an  adverse  witness  under  tlic 
rule,  whether  or  not  there  has  been  participation 
by  others,  and  maybe  we  can  set  up  sufficient  in- 
formation, in  the  form  of  discovery,  which  would 
justify,  then,  your  Honor  coniinii-  to  the  con- 
elusion    as    Jud?2e    Hollv    did.    All     I     am    snyin"- 
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now  is  that  we  are  entitled  to  delve  into  that  par- 
ticular subject. 

The  Court:  We  will  reserve  any  ruling  upon 
the  matter  at  the  present  time,  and  if  I  rule  in  your 
favor,  why,  I  will  allow  you  to  go  into  this  matter 
with  Mr.  Masters. 

Mr.  Freeman:  I  also  want  to  call  your  Honor's 
attention  to  another  case,  which  is  reported  in  85 
U.  S.  Patent  Quarterly,  Kendall  Co.  v.  Tetley  Tea 
Co.,  Inc.,  wherein  in  the  findings  of  fact  the  Dis- 
trict Court,  or  the  trier  of  fact,  also  came  to  the 
conclusion  that  others  were  contributing  to  and  con- 
ducting the  suit,  and  included  that  in  his  findings 
of  fact. 

The  Court:  Before  we  proceed  any  further,  I 
think  we  will  take  our  customary  morning  recess. 
We  will  now  recess  until  15  minutes  after  eleven. 

(A  recess  was  taken.)  [708] 

Mr.  Beehler:  Just  one  or  two  questions  on  re- 
direct examination. 

Redirect  Examination 

By  Mr.  Beehler : 

Q.  You  testified  yesterday,  Mr.  Masters,  in  con- 
nection with  some  tests  which  you  made  when  fit- 
tings were  drawn  up  and  expanded.  In  connection 
with  those  tests,  did  you  make  any  measurements 
of  the  outside  of  the  sleeve  head  after  the  fitting  | 
was  uncoupled  and  the  pressure  released  ?  j 
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A.     I  did  in  a  few  instances. 

Q.     And  what  was  your  finding? 

A.  That  there  was  no  appreciable  set  or  per- 
manent increase  in  the  diameter  of  the  sleeve.  In 
one  instance  here  in  a  -8  size  dural  sleeve,  the  ex- 
pansion at  the  shoulder  under  full  torque  was  .0005 
or  one-half  of  one  thousandth,  and  it  returned  to 
the  original  dimension  when  the  pressure  was  re- 
leased. 

In  the  midsection  of  the  sleeve  head,  there  was 
under  a  torqued  condition  two  thousandths  expan- 
sion, that  is,  .002,  and  when  the  pressure  was  re- 
leased, there  was  a  remaining  set  of  .0005,  or  one- 
half  a  thousandth. 

There  likewise  was  one-half  thousandth  jjerma- 
nent  increase  in  dianietcM-  of  the  tuc  end  of  the 
sleeve,  that  is,  .0005. 

The  Court:  You  would  say  that  there  was  some 
expansion,   [709]  wouldn't  you? 

The  Witness:  A  permanent  expansion  that  re- 
mained there  after  the  release  of  the  pressure  ? 

The  Court:     Yes. 

The  Witness:     A  little,  yes,  very  little. 

The  Court:  Well,  regardless  of  whether  it  was 
little  or  much,  there  was  some. 

The  Witness:  That  is  right.  In  the  midsection 
and  toe  end,  there  was  about  25  per  cent  of  the 
expansion  under  pressure. 

The  Court:  Well,  then,  the  fact  of  the  matter 
is  when  the  nut  is  screwed  down  upon  the  sleeve 
head,  there  is  actual  expansion. 
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The  Witness:     That  is  right. 

Q.  (By  Mr.  Beehler)  :  Did  you  make  any  com- 
parable measurements  when  the  coupling  was  over- 
torqued  ? 

A.  Yes.  Here  is  a  size  8  sleeve  that  was  torqued 
to  400  inch  pounds.  The  expansion  at  the  shoulder 
was  .004  under  pressure  and  it  retained  that  ex- 
pansion when  it  was  released. 

The  midsection  retained  most  of  the  expansion 
under  pressure,  and  the  nose  section  had  a  per- 
manent set  of  .006. 

Q.  Mr.  Masters,  subject  to  court  order,  you  had 
an  opportunity  to  secure  and  examine,  I  believe,  a 
great  number  of  Parker  drawings  that  had  been 
used  in  the  manufacture  of  [710]  three-piece  fittings. 
You  have,  have  you  not,  made  an  examination  of  the 
dimensions  of  those  drawings  throughout  the  years  ? 

A.    Yes,  I  have. 

Q.  What  did  you  find,  Mr.  Masters,  was  the  case 
in  connection  with  the  amount  of  clearance  between 
the  outside  of  the  sleeve  head  and  the  inside  of  the 
nut  throughout  the  period  of  years  from  1930  to 
date? 

A.  Just  a  moment.  I  will  have  to  refer  to  my 
notes  here  and  the  drawings. 

Mr.  Freeman:  Are  you  referring  to  drawings 
other  than  those  that  have  been  already  introduced  ? 
If  so,  I  am  going  to  object  to  this  as  not  proper 
redirect.  Some  of  the  questions  were  not  proper 
redirect  and  I  kind  of  let  them  go,  but  if  we  nre 
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going  to  get  into  that  again,  I  am  going  to  make 

the  objection. 

The  Court:     Are  these  new  drawings'? 

Mr.  Beehler:  If  you  wish  us  to  produce  the 
drawings  from  which  these  observations  are  made, 
we  will  be  glad  to  put  them  in  evidence. 

The  Court:     No. 

Mr.  Freeman:  That  was  not  my  objection.  If 
he  is  going  into  something  that  is  entirely  foreign 
to  what  has  already  gone  in,  then  I  am  going  to 
make  iny  objection  tliat  it  is  not  })T'o])('r  rediroet. 

The  Court:  I  think  you'd  better  wait  until  you 
put  your  case  in  chief  in.  This  witness  was  called 
as  an  adverse  witness 

Mr.  Freeman:  No,  he  is  now  testifying,  your 
Honor,  for  the  defendants. 

The  Court:  That's  right,  too.  I  had  forgotten. 
Well,  the  objection  is  overruled  then. 

The  Witness:  The  drawings  in  1930  disclosed 
that  the  tolerances  were  very  close,  and  the  maxi- 
mum clearance  between  the  nut  and  the  sleeve  was 
only  .002  of  an  inch. 

In  1935,  it  had  increased  to  .009  in  the  6,  8,  and 
12  size,  but  the  4  size  had  increased  to  .007. 

In  1940,  the  maximum  clearance  between  the  nut 
and  the  sleeve  in  the  4  size  was  11/lOOOths;  in  the 
6  size  was  13/lOOOths ;  in  the  8  size  it  was  13/lOOOths, 
and  the  12  size  was  13/lOOOths. 

The  minimum  clearance  in  1930  on  the  6  size,  the 
8  size,  the  12  size,  was  zero. 
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In  1939 — I  am  speaking  of  the  811  fittings  now — 
the  minimum  clearance  in  the  6  size  in  1935,  I 
mean,  the  minimum  clearance  was  5/lOOOths  in  the 
6  size,  5/lOOOths  in  the  8  size,  5/lOOOths  in  the  12 
size. 

About  1939  or  1940,  the  minimum  clearance  in  the 
6  size  was  7/lOOOths,  the  minimum  clearance  was 
7/lOOOths  in  the  8  size,  and  7/lOOOths  in  the  12  size. 

So  the  clearances  were  increased  throughout  the 
years,  you  see.  [712] 

Q.  How  do  the  clearances  compare  to  current 
practice  % 

A.  The  current  practices  are  of  those  last  dates 
mentioned. 

Q.  The  current  practice  is  about  what  it  was  in 
1940,  then?  A.     That's  right. 

Q.  Calling  your  attention  to  Defendants'  Ex- 
hibit JJ,  colored  section  No.  6,  in  the  No.  6  size, 
according  to  the  notation,  dimensions  have  been 
taken  from  the  Parker  1935  dm  win, ^s,  were  there 
sizes  other  than  the  6  size  as  of  about  that  same 
period,  which  show  clearances  comparable  to  the 
clearance  shown  in  that  particular  instance? 

A.  They  were  within  tenths  of  thousandths  of 
being  the  same,  but  this  was  the  maximum  clear- 
ance. 

Q.  Directing  your  attention  now,  Mr.  Masters, 
to  Defendants'  Exhibits  depicting  the  811  fitting, 
and  particularly  Exhibits  I,  J,  and  K,  I  call  your 
attention  to  the  title  block  in  the  middle  of  the 
lower  portion  of  the  drawinii",   inKhn-noatli  tlie  do- 
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scrip tion  of  the  particular  part,  where  the  legend 
appears  in  parentheses  "AC  811  type";  is  it  not 
your  understanding  the  AC  811  type  refers  to  an 
Air  Corps  fitting? 

A.  Mr.  Beehler,  I  am  sorry  I  don't  know  them 
by  Exhibits  I,  J  and  K.  I  think  I  know  what  you 
mean,  but  I  want  to  be  sure.  [713] 

Q.     Here  they  are. 

A.  Yes,  I  understand  these  to  be  Air  Corps  811 
fittings. 

Q.  I  also  call  your  attention  to  a  legend  immedi- 
ately above  the  title  block  reading  as  follows :  ' '  Pro- 
tected by  U.  S.  Letters  Pateiit  No.  1,893,442";  was 
it  or  was  it  not  your  understanding  that  fittings  of 
that  description  were  protected  by  the  patent,  the 
number  of  which  I  read? 

A.     Yes,  I  took  the  drawings  at  their  face. 

Q.  That  applies  to  each  one  of  Exhibits  I,  J, 
and  K,  is  that  correct?  A.     That's  right. 

Mr.  Beehler:     No  further  redirect. 

Recross-Examination 

By  Mr.  Freeman: 

Q.  Mr.  Masters,  with  respect  to  these  drawini^s 
that  you  referred  to  minimum  clearances  in  1930 
for  sizes  6,  8  and  12,  would  you  have  more  clear- 
ance today  if  you  provided  the  same  clearance  at 
the  top  of  the  sleeve,  that  is,  within  the  region  of 
contact,  when  you  provided  a  sleeve  head  angle  oi- 
tapered  sleeve? 
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A.  I  don't  believe  I  understand  the  question. 
Perhaps  you  better  reread  it. 

Q.  With  the  tolerances  as  you  have  here  testi- 
fied for  the  year  1930,  with  respect  to  a  straight 
wall  sleeve,  would  [714]  you  have  greater  clearance 
or  room  for  expansion  at  the  lower  end  of  the 
sleeve  if  you  provided  a  sleeve  head  angle! 

A.     Why,  certainly. 

Q.  And  all  of  your  measurements  or  the  data 
that  you  took  from  drawings,  in  each  case  related 
to  a  straight  wall  sleeve? 

A.     Yes,  I  took  it  oif  the  drawings  as  they  were. 

Q.  And  in  each  case  that  was  the  clearance  at  the 
top  of  the  sleeve,  as  well  as  at  the  bottom  of  the 
sleeve?  A.     That's  right. 

Q.  So  that  if  you  started  with  the  same  clear- 
ance at  the  top  of  the  sleeve,  and  you  used  the 
sleeve  head  angle,  you  would  then  have  greater  room 
for  expansion  at  the  lower  end  of  the  sleeve,  without 
possibly  coming  in  contact  with  the  wall  of  the  nut ; 
correct  ? 

A.  You  would  have  greater  clearance,  but  it 
Avouldn't  be  sufficient  to  provide  the  space  that  you 
now  have  in  the  fittings. 

Q.  You  go  along  with  me  that  the  lower  end  of 
the  sleeve  now  may  expand  freely,  without  coming 
into  contact  with  the  wall  of  the  nut? 

A.  Well,  it  doesn't  come  in  contact  \\ith  the 
wall  of  the  nut  within  the  torques  that  are  normally 
applied. 
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Q.  We  are  agreed  that  all  of  the  minimum  clear- 
ances that  you  referred  to  for  1930,  and  then  I  think 
you  jumped  [715]  over  to  1935  and  then  up  to  1940, 
for  sizes  6,  8  and  12,  which  were  the  only  sizes  that 
you  referred  to,  all  had  to  do  with  a  straight  wall 
sleeve?  A.     That's  right. 

Q.  You  talked  about  a  fitting  that  you  tested 
that  took  what  we  might  call  a  permanent  set;  cor- 
rect? A.     That's  right. 

Q.  And  in  that  case  the  sleeve  expanded  in- 
itially, I  believe  you  said,  2/lOOOths  of  an  inch? 

A.     Yes,  that's  right. 

Q.  And  then  when  you  released  the  nut  or  made 
a  disconnection  of  the  fitting,  as  would  be  the  case 
in  actual  practice,  the  sleeve  contracted  li/o/lOOOths 
of  that  original  2/lOOOths  expansion;  correct? 

A.     That's  right,  in  two  zones,  B  and  C. 

Q.  And  it  is  true  that  if  that  fitting  were  used 
a  second  time  you  would  start  with  at  least  one- 
half  thousandth  less  clearance  than  initially? 

A.     That's  right. 

Q.  Have  you  carried  on  any  further  or  continued 
application  of  the  same  fitting,  say,  to  the  extent  of 
using  it  fifteen  times  ? 

A.     No,  I  have  not  in  these  tests. 

Q.  Might  we  assume  from  your  experience  in 
the  fitting  business  that  if  there  was  a  half  thou- 
sandth permanent  set  after  [716]  the  first  use,  that 
there  might  be  an  additional  permanent  set  after 
the  second  use? 

A.    Well,  there  probably  would  be  some,  but  it 
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wouldn't  be  in   directly  proportioned  increments, 
because  in  the  second  application  the  parts  are  bet- 
ter mated  to  start  with. 

Q.  You  don't  know,  then,  from  your  own  ex- 
perience, either  as  a  manufacturer  of  fittings  or  in 
preparation  for  your  testimony  in  this  case,  what 
would  happen  with  respect  to  a  sleeve  that  was  used 
ten  times,  that  is  connected  and  disconnected  ten 
times? 

A.  Well,  I  don't  know,  except  this  information 
which  is  public  property,  that  these  fittings  do  pass 
the  specified  test,  which  requires  assembly  and  dis- 
assembly several  times. 

Q.    Well,  it  is  15,  to  be  exact. 

A.  And  if  it  expanded  each  time  in  proportion 
to  the  first  time,  why,  it  would  be  way  outside  the 
inside  diameter  of  the  nut  very  quickly. 

Q.  You  have  tested  fittings  in  your  own  plant, 
that  is,  where  you  have  assembled  the  nut,  the 
sleeve,  and  the  body,  and  have  torqued  up  the  nut 
to  the  X)roper  toi'(iuo  required  by  AN  specifications; 
correct?  A.     That's  right.  [717] 

Q.    You  have  done  that  many  times? 

A.    Yes,  quite  a  number  of  times. 

Q.  In  that  case,  you  then  actually  took  a  body 
with  a  piece  of  tubing,  flared  the  tubing,  included 
a  sleeve  and  a  nut,  and  made  a  complete  fitting 
assembly  ? 

A.    For  the  test  purpose,  yes. 

Q,  You,  in  addition  to  that,  I  take  it,  discon- 
nected the  same  parts? 
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A.     Not  in  every  instance. 

Q.     Disassembled  % 

A.  We  left  many  of  them  assembled  in  the 
torqued  condition,  did  not  take  them  apart. 

Q.  I  take  it  you  still  have  some  in  the  assembled 
condition?  A.     That  is  right. 

Q.  And  did  you  in  these  tests  or  experiments, 
whatever  you  want  to  call  them,  disconnect  some  of 
them  ?  A.     Yes. 

Q.  And  then  following  disconnection  of  a  par- 
ticular fitting,  did  you  reconnect  that  fitting  for  a 
second  operation? 

A.  Yes.  There  is  one  of  the  tests  reported  here, 
I  think  there  was  just  two  disconnects  and  recon- 
nects. 

Q.  I  am  asking  now  of  those  you  have  tested 
and  worked  on  and  operated  during  the  last  three 
or  four  years  as  [718]  a  manufacturer,  have  you 
in  any  case  assembled  and  disassembled  a  fitting 
more  than  once? 

A.  I  believe  so.  I  haven't  heretofore  conducted 
any  formal  tests.  Just  general  observation  as  to 
how  they  were. 

Q.  When  I  say  you,  Mr.  Masters,  I  am  also 
including  any  people  in  your  employ,  that  is,  within 
your  organization. 

A.  We  don't  have  a  hydraulic  laboratory  or  oc- 
casion to  conduct  tests  like  that. 

Q.  Have  you  ever  sent  any  of  your  fittings  out 
for  hydraulic  laboratory  tests  so  that  you  might 
know  what  they  do  or  accomplish  ? 
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A.  We  sent  a  number  of  our  fittings  to  Wright 
Field  for  test,  to  see  that  fittings  made  by  our 
pro<?ess  of  manufacture  were  satisfactory. 

Q.  And  wlien  you  send  those  out,  you  send  the 
same  component  number,  that  is,  a  size  6  sleeve 
to  go  with  a  size  6  body  and  a  size  6  nut? 

A.  No,  we  did  not.  We  just  sent  bodies.  The 
question  was  whether  or  not  the  parts  made  from 
plates  or  extrusions  were  as  good  as  parts  made 
from  forgings. 

Q.  Have  you  ever  sent  out  a  complete  fitting,  that 
is,  the  three  parts,  the  sleeve,  the  nut,  and  the  body 
for  test  purposes?  A.     Not  that  I  recall. 

Q.    At  no  time?  [719] 

A.     Not  that  I  recall. 

Q.  Then  the  only  test  that  you  ran  for  purposes 
of  determining  what  happened  after  the  first  con- 
nection of  a  fitting  was  the  one  you  have  here  re- 
ferred to  wherein  the  sleeve  took  a  permanent  set? 

A.  Well,  the  only  one,  I  would  say,  was  in  con- 
nection with  the  tests  just  recently  run. 

Q.  You  didn't  testify  about  more  than  one,  did 
you,  on  your  redirect,  or  at  least,  maybe  it  was  two. 
T  am  just  trying  to  get  the  facts,  Mr.  Masters? 

A.  Well,  I  believe  I  was  only  called  upon  to 
testify  as  to  one.  I  see  notations  made  on  two  of 
them  here  that  were  that  way. 

Q.  Would  you  give  us  the  facts  then  with  re- 
spect to  the  second  one? 

A.  Yes.  There  was  one  that  was  torqued  to  200 
inch  pounds,  size  8,  dural  assembly.    The  expansion 
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at  the  shoulder  of  the  sleeve  was  zero.  That  was,  of 

course,  no  fit. 

The  expansion  midsection  of  the  sleeve  was 
.00275.   The  set  was  one  thousandth,  that  is,  .001. 

x\t  the  toe,  the  expansion  was  .0035  and  the  sot 
there  was  .VlOOOths  or  5/  10  tlioiisandths,  .0005. 

Q.  So  that  the  second  time  that  that  particular 
sleeve  would  be  used,  the  angle  would  be  a  little  bit 
less;  [720]  correct? 

A.  The  sleeve  head  angle  you  are  talking  about, 
on  the  outside? 

Q.     That  is  right.  A.    Yes,  it  would. 

Q.  Did  you  testify  on  one  of  the  devices  that 
you  tested  that  the  sleeve  took  a  permanent  set  of 
6/lOOOths? 

A.  I  believe  I  did,  in  excess  of  6/lOOOths.  No, 
hold  on  a  minute.  Let  me  look  at  my  tables  here. 
No,  I  did  not  testify  as  to  the  set ;  I  simply  testified 
as  to  the  expansion,  Mr.  Freeman. 

Q.  Well,  I  may  be  wrong,  but  I  made  notes  when 
you  testified  that  you  said  the  nose  retained 
6/lOOOths  set.  I  may  be  wrong. 

A.  What  specimen  were  you  talking  about  or 
what  exhibit? 

Q.     The  one  you  torqued  up  to  400  pounds. 

A.    Well,  I  don't  have  those  figures  here. 

Q.  You  just  a  moment  ago,  on  direct  examina- 
tion, said  you  torqued  one  up  to  400  pounds.  Were 
you  then  testifying  from  some  notes  that  you  have  ? 

A.     That's  right. 

Q.     Well,  assuming  that  for  the  moment,  let  mo 
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ask  you  this  question,  and  we  can  che<?k  the  record 
a  little  later:  If  the  nose  had  expanded  or  took  a 
l>ermaneiit  set  of  6/lOOOths,  [721]  then  in  the  1935 
drawings  on  the  811  fittings  which  you  referred  to, 
with  a  5/lOOOths  clearance,  you  would  have  ac- 
tually had  contact  with  the  wall  of  the  sleeve;  cor- 
rect? A.     What  size  was  that  on? 

Q.     Oh,  size  8. 

A.  If  it  was  at  the  minimum  clearance,  there 
would  have  been  a  contact.  If  the  parts  were  at  the 
maximum  clearance,  there  would  not  have  been, 

Q.  I  am  just  using  the  figures  you  gave  us  from 
the  Parker  drawings  wherein  you  said  that  the  '35 
drawings  showed  5/lOOOths  clearance,  minimum 
clearance,  in  the  sizes  6,  8,  and  12. 

A.     That's  right. 

Q.  And  your  testimony  with  respect  to  one  of 
the  demonstrations  or  tests  that  you  made  in  over- 
torqueing  size  8  to  400  pounds — I  thought  you  said 
that  the  nose  expanded  6/lOOOths,  that  is,  took  that 
kind  of  a  set.  I  am  now  asking  you,  if  it  did  take 
such  a  set,  would  it  not  be  a  fact  that  the  nose 
would  engage  the  wall  of  the  nut? 

A.     If  the  parts  were  at  minimum  clearance. 

Q.     I  am  just  taking  the  very  figures  you  gave  us. 

A.  That  is  what  I  gave  you.  Those  figures  were 
for  the  minimum  clearance. 

Q.  And  under  those  conditions,  you  would  have 
a  sleeve  engaging  the  nut?  [722] 

A.     If  it  did  take  that  set,  yes. 

Q.     And,  t]i(>i'(\after,  any  additional  expansion  of 
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the  sleeve  would  be  backed  up  or  resisted  by  the 

constraining  force  of  the  nut  proper;  correct? 

A.     That  is  right. 

Q.  And  in  such  case  the  rotation  of  the  nut  would 
be  resisted  by  its  engagement  with  the  wall  of  the 
sleeve  ? 

A.  If  the  sleeve  clung  fast  to  the  tubing,  [723] 
yes. 

Q.  There  would  be  that  frictional  resistance  of 
two  mating  surfaces  engaging  each  other? 

A.     Sure,  there  is  under  any  condition. 

Q.  And,  likewise,  the  condition  that  we  have  here 
set  up  would  in  a  measure  prevent  the  backing  away 
of  the  nut  for  removal  purposes  or  disengagement 
or  disconnection? 

A.  It  might  hinder  it,  and  if  the  interference 
became  great  enough,  prevent  the  nut  from  separat- 
ing from  the  sleeve. 

Q.  So  that  in  connection  with  over-torqueing, 
the  sleeve  head  angle  does  provide  greater  clear- 
ance at  the  lower  end  of  the  sleeve? 

A.  When  you  say  ''lower,"  you  always  mean  the 
toe  end? 

Q.    Yes,  the  smaller  diameter  end. 

A.  Certainly,  if  there  is  more  space  there  is 
more  space. 

Q.  That  prevents  the  possibility  of  sticking  in 
the  event  of  some  over-torqueing  of  the  nut? 

A.     That  gives  you  some  advantage,  yes. 

Q.  And  you  usually  find  out  that  advantage  out 
in  the  field  where  a  r('])air  or  replacement  is  to  l)e 
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made,  as  distinguished  from  initially  when  the  air- 
plane is  just  being  assembled  in  the  plant  % 

A.     That  I  don't  know  from  experience. 

Q.  Well,  in  the  vwwi  of  «iii  ovor-torquod  nut,  or 
in  the  event  of  engagement  of  the  angle  on  the 
sleeve,  that  wall,  [724]  with  the  wall  of  the  nut,  you 
usually  find  that  out  when  you  bring  about  a  dis- 
connection or  disassembly  of  the  parts;  correct? 

A.  Well,  that  would  logically  seem  so.  I  have 
not  had  experience  with  it. 

Q.  Have  you  had  any  experience  in  the  service 
of  aircraft  in  combat  or  in  airports  with  respect  to 
comiections  and  disconnections  made  in  hydraulic 
systems  ? 

A.  Not  directly,  Mr.  Freeman,  in  modern  air- 
craft. 

Q.  When  we  talk  about  modern  aircraft,  I  take 
it  that  you  are  taking  in  'since  1940  on? 

A.     That's  right. 

Q.  So  you  have  little  or  no  experience  with  re- 
spect to  service  requirements  in  connection  with  the 
fittings  of  the  kind  here  involved? 

A.  Not  personal  experience,  no.  I  have  quite  a 
bit  of  information  on  the  situation;  not  experience. 

Q.  You  do  agree  with  Mr.  Wolfram  that  jam- 
ming of  the  sleeve  with  the  nut  is  not  desirable? 

A.  That's  right.  If  the  parts  can  remain  free, 
there  is  greater  ease  of  assembly. 

Q.  And  you  likewise  agree  with  Mr.  Wolfram 
that  the  greater  area  of  contact  between  the  shoulder 
of  the  sleeve  and  the  shoulder  of  the  nut,  the  more 
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uniform  and  the  better  the  distribution  of  pressures 
applied  by  the  nut  on  the  sleeve  [725]  as  the  nut  is 
brought  home? 

A.     Well,  I  don't  believe  that  that  is  critical. 

Q.  Are  you  now  saying  that  there  are  certain 
tolerances  with  respe<3t  to  the  amount  of  contact  and 
distribution  of  pressures'? 

A.  Yes,  there  is  a  considerable  safety  factor  in 
all  design  of  aircraft  components.  I  would  say  that 
that  safety  factor  must  be  wide  enough  that  slight 
variation  in  that  dimension  wouldn't  make  much 
difference. 

Q.  Do  you  then  go  along  with  me,  using  your 
own  term,  that  you  have  a  greater  safety  factor 
when  you  have  greater  area  contact  between  the 
shoulder  of  the  nut  and  the  shoulder  of  the  sleeve? 

A.  Well,  you  don't  gain  anything  when  you  ex- 
ceed a  requirement.  I  couldn't  answer  on  that. 
Obviously,  if  you  develop  strength  throughout  the 
other  sections  of  the  components,  proportionate  to 
the  increased  load  that  you  could  impose  on  the 
two  surfaces  by  increasing  them,  why,  you  would 
have  greater  total  strength.  But  I  don't  believe 
that  that  is  the  case. 

Q.  It  is  true,  is  it  not,  that  in  fittings,  particu- 
larly those  used  in  hydraulic  systems  of  airplanes, 
that  it  is  desirable  to  have  the  unit  as  small  as  pos- 
sible and  yet  have  maximum  strength? 

A.  AVell,  of  course  there  is  always  the  desire  t(» 
keep  [726]  the  weight  down  and  a  part  small.  But 
the  matter  of  reduction  of  size  also  can  be  carried 


692  The  Parker  Appliance  Co.,  etc. 

(Testimony  of  Irviii  W.  Masters.) 
too  far.   To  assemble  the  parts  you  need  some  size 
in  your  parts  to  carry  the  loads.    It  is  a  balancing 
of  a  good  many  factors  there.   Usually  a  fellow  can 
juggle  the  factors  to  suit  what  he  wants  to  do. 

Q.  Do  you  go  along  with  me  that  small  dimen- 
sional differences  are  important  in  hydraulic  fit- 
tings ? 

A.  It  depends  upon  the  situation,  whether  or  not 
they  are  important.  I  wouldn't  say  when  you  have 
a  safety  factor  of  5  to  1,  in  other  words,  that  the 
strength  of  your  component  is  500  jDer  cent  of  what 
is  required,  that  a  reduction  of  an  area  of  6  or  7 
per  cent  would  affect  anything  much. 

Q.  What  is  the  factor  of  safety  used  in  connec- 
tion with  hydraulic  fittings  for  aircraft  wherein  you 
have  1500  pound  pressure  systems,  do  you  know? 

A.  That  I  am  not  currently  too  familiar  with, 
but  I  believe  that  design  factors  are  kept  in  the  4 
or  5  to  1  ratio. 

Mr.  Freeman:     That  is  all. 

Mr.  Beehler:  At  this  time  I  wish  to  offer  into 
evidence  as  Defendants'  Exhibit  next  in  order 
Parker  Catalogue  Price  List  No.  202  C,  which  was 
previously  offered  in  evidence  as  Defendants'  Ex- 
hibit A  in  the  Cleveland  depositions. 

The  Court:     It  may  be  admitted.  [727] 

The  Clerk:     PP. 

(The  catalogue  referred  to  was  marked  De- 
fendants' Exhibit  PP,  and  was  received  in  evi- 
dence.) 
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Mr.  Beeliler :  I  also  wish  to  offer  in  evidence  the 
deposition  of  Charles  H.  Wagner,  Jr.,  taken  Ma\' 
6,  1949,  in  Cleveland. 

The  Clerk :     QQ. 

The  Court :     It  may  be  admitted. 

(The  deposition  referred  to  was  marked  De- 
fendants' Exhibit  QQ,  and  was  received  in  evi- 
dence.) 

Mr.  Huebner:  We  \vill  offer  in  evidence,  also, 
your  Honor,  a  certified  copy  of  the  file  wrappci- 
and  contents  of  the  Parker  patent  2,212,183,  which 
is  the  patent  in  suit. 

The  Court:     It  may  be  received. 

The  Clerk:     RR. 

(The  document  referred  to  was  marked  De- 
fendants' Exhibit  RR,  and  was  received  in  evi- 
dence.) 

Mr.  Freeman :  Does  that  include  the  references, 
Mr.  Huebner? 

Mr.  Huebner:  I  will  offer  them  separately.  The 
references,  naturally,  are  recited  in  the  file  wrapper, 
but  they  will  go  in  as  separate  exhibits.  [728] 

I  next  offer  in  evidence  a  stipulation  in  the  case 
of  Parker  vs.  Masters.  This  stipulation  relates  to 
the  use  of  uncertified  copies  of  patents,  and  also  to 
the  fact  of  a  certain  publication,  photostat  of  which 
is  attached,  and  Mr.  Freeman  and  I  have  an  under- 
standing that  the  identical  stipulation  may  be  as- 
sumed to  be  in  effect  with  respect  to  the  Collins 
case. 


C94  The  Parker  Appliance  Co.,  etc. 

Mt.  Freeman:  That  is  correct.  We  raise  no 
technical  objection. 

The  Court:     It  may  be  received. 

(The  document  referred  to  was  received  m 
evidence  and  marked  Defendants'  Exhibit  S8.) 

Mr.  Huebner:  I  have  to  offer  in  cAddence,  as- 
sembled in  a  folder,  certain  prior  patents  which 
were  pleaded  in  the  answer,  in  addition  to  some 
Parker  patents  that  are  already  in  evidence.  I  think 
they  might  be  marked  as  a  main  letter  exhibit  with 
subdivisions  or  numerals. 

The  Court :     It  may  be  so  marked. 

The  Clerk:     Exhibit  TT. 

Mr.  Freeman:  Mr.  Huebner,  are  those  all  that 
were  set  up  in  the  answer,  or  have  you  selected 

Mr.  Huebner:  We  have  missed  one  or  two  that 
were  in  the  answer.   I  can't  tell  you  exactly. 

Mr.  Freeman:  Have  you  got  on  extra  copy  of 
those  ? 

Mr.  Huebner:  No.  I  assumed  you  had  ordered 
some  for  [729]  yourself. 

Mr.  Freeman:     All  right. 

Mr.  Huebner:  If  you  don't  have  any,  we  can 
loan  you  our  expert's  set  perhaps. 

Mr.  Freeman:  I  have  got  a  set  following  the 
answer,  but  I  thought  you  changed  them  somewhat? 
So  that's  all  right. 

Mr.  Huebner:  These  are  arranged,  and  I  would 
like  for  the  record  to  show  what  they  are,  if  the 
court  please.  These  are  arranged  in  numerical  order 
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and  I  would  like  to  have  the  record  show  which  snh- 
division  each  patent  is,  so  that  there  can  he  no  mis- 
take. The  Abbott  patent,  46603,  ^vill  be  the  first  m 
order. 

The  Clerk:     TT-1. 

Mr.  Huebner:     Buzzell  177686. 

The  Clerk :     TT-2. 

Mr.  Huebner:     Guyer  182435. 

The  Clerk :     TT-3. 

Mr.  Huebner:     Guyer  196084. 

The  Clerk :     TT-4. 

Mr.  Huebner:     McConnell  290446. 

The  Clerk:     TT-5. 

Mr.  Huebner:     George,  326425. 

The  Clerk:     TT-6. 

Mr.  Huebner:     Potts,  406060.  [730] 

The  Clerk :     TT-7. 

Mr.  Huebner:     Anderson,  535236. 

The  Clerk:     TT-8. 

Mr.  Huebner:     Jordan,  654735. 

The  Clerk:     TT-9. 

Mr.  Huebner:     Dossert,  7721836. 

The  Clerk :     TT-10. 

Mr.  Huebner :     Reed,  964,315. 

The  Clerk:     TT-11. 

Mr.  Huebner:     Brown,  1,058,542. 

The  Clerk:     TT-12. 

Mr.  Huebner:     Bachman,  1,352,342. 

The  Clerk:     TT-13. 

Mr.  Huelmer:     Benzion,  1,680,080. 

The  Clerk:     TT-1 4. 
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Mr.  Huebner :     Hewitt,  1 ,820,820, 
The  Clerk :     TT-15. 
Mr.  Huebner:     And  Parker,  1,977,241. 
The  Clerk:     TT-16. 

(The  documents  referred  to  were  received  in 
evidence  and  marked  Defendants'  Exhibits  TT, 
TT-1  to  TT-16,  inclusive.) 

The  Court:  Well,  Mr.  Huebner,  before  you  pro- 
duce any  more  documents,  I  think  we  will  recess. 
We  will  now  recess  until  2:00  o'clock  this  after- 
noon. 

(Thereupon,  an  adjournment  was  taken  to 
2:00  p.m.)  [731] 

Friday,  June  23,  1950—2:00  P.M. 
(Other  court  matters.) 

The  Clerk :     Further  trial  in  the  Parker  case. 

Mr.  Huebner:  For  the  convenience  of  the  court, 
I  will  hand  up  three  photostatic  pages  correspond- 
ing" to  the  photostatic  sheets  in  the  stipulation,  De- 
fendants' Exhibit  8S.  I  will  ask  Mr.  Bumb  to  take 
the  witness  stand. 

RICHARD  C.  BUMB 

called  as  a  witness  by  and  on  behalf  of  the  defend- 
ants, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

The  Clerk:     Your  name? 

The  Witness :     Richard  C.  Bumb. 
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Direct  Examination 

By  Mr.  Huebner: 

Q.  Mr.  Bumb,  were  you  subpoenaed  to  appear 
and  testify  in  this  easel  A.     I  was. 

Q.     By  whom  are  you  employed  ? 

A.     North  American  Aviation. 

Q.     Where  are  they  located"? 

A.     Inglewood,  California. 

Q.  Will  you  recite  very  briefly  your  personal 
history  in  connection  with  any  hydraulic  installa- 
tions or  equipment?  [732] 

A.  I  first  did  work  on  hydraulics  about  the  first 
of  the  year  of  1934,  and  have  been  with  it  since  that 
date  with  the  exception  of  approximately  two  and 
a  half  years. 

Q.  What  is  the  nature  of  your  work  in  connec- 
tion with  hydraulics? 

A.  At  the  present  time  I  am  what  is  classified 
at  North  American  as  a  hydraulic  group  leader, 
which  means  that  I  have  charge  of  the  people  who 
design,  install,  and  generally  supervise  hydraulic 
installation  in  aircraft. 

Q.  Do  you  have  any  personal  knowledge  of 
plumbing  equipment,  and  by  that  I  include  tubes 
and  fittings,  in  the  North  American  Navion  air- 
plane? A.     Yes,  I  do  have. 

Q.  And  particularly  in  the  North  Ameri/^aii  com- 
mercial Navion  airx)lane?  A.     Yes. 

Q.  In  your  commercial  airplanes  is  your  ('oni- 
pany  required  to  use  the  Army-Navy  standard  si)e- 
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cifications  on  the  hydraulic  fittings,  the  flave  tube' 

fittings,  that  they  employ? 

A.  That  question  will  have  to  be  answered  not 
yes  or  no.  I  believe  generally  speaking  the  CAA 
suggests  the  use  of  AN  standard  fittings  on  com- 
mercial aircraft.  However,  in  the  case  of  the 
Navion,  specifically,  we  were  able  to  demonstrate 
satisfactory  performance  with  other  fittings  [733] 
than  the  AN  fitting. 

Q.  Did  North  American  Aviation  employ  in  the 
commercial  Navion  aircraft  manufactured  by  that 
company  other  than  the  AN  standard  fittings? 

A.     Yes,  it  did. 

Q.  Was  that  selection  by  the  choice  of  the  cor- 
poration ?  A.     Corre<?t. 

Q.    What  type  of  fittings  were  employed? 

A.  They  used  the  commercial  Weatherhead,  so- 
called  inverted  flare,  or  what  is  generally  known 
as  the  SAE  inverted  liaio  fittinp;. 

Q.     Is  that  a  two  or  three-piece  fitting? 

A.     That  is  a  two-piece. 

Q.  About  how  many  planes  were  manufactured 
by  North  American  Aviation  having  that  Weather- 
head  inverted  flare  fitting? 

A.     Approximately  300. 

Q.  What  pressure  system  was  required  in  those 
planes?  A.     A  thousand  pound  system. 

Q.    What  kind  of  material  went  into  the  fittings  ? 

A.     The  fittings  generally  were  brass. 

Q.  During  what  period  of  time  were  these  planes 
manufactured? 
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A.  About  from  the  first  of  1935,  I  would  esti- 
mate, for  [734]  the  next  18  months. 

Q.     Did  you  mean  '35,  or  '45? 

A.     No;   '45. 

Q.     From  '45 

A.     '45  to  the  middle  of  '46,  approximately. 

Q.  Have  you  made  any  personal  observation  as 
to  whether  the  plumbing  or  piping  in  the  Navion 
was  satisfactory? 

A.     It  was  quite  satisfactory. 

Q.  Did  North  American  Aviation  have  any  trans- 
action with  Ryan  Aeronautical  in  connection  with 
fittings'?  A.     Not  to  my  knowledge. 

Q.  Did  North  American  Aviation  sell  the  manu- 
facturing rights  on  the  Navion  thereafter,  about 
1946  or  '47  to  Ryan  Aeronautical? 

A.     Yes,  it  did. 

Q.  And,  therefore,  North  American  no  longer 
manufactures  the  Navion?  A.     Correct.  [735] 

Q.  Are  you  able  to  assign  any  reason  why  North 
American  Aviation  chose  the  Weatherhead  SAP] 
inverted  flare  type  fitting,  rather  than  the  AN 
standard,  for  the  Navion  airplane? 

A.  There  were  probably  two  reasons  for  that. 
One  was  the  fitting  was  cheaper  and,  of  course,  to 
build  a  commercial  aircraft,  cheapness  is  an  impor- 
tant item.  Then  the  other  item  is  that  inasmucli 
as  the  airplane  was  to  be  in  the  hands  of  tlio 
general  pul)lic,  that  it  was  cousidt'rcd  it  was  more 
convenient  to  be  able  to  buy  the  Weatherhead  fitting 
at  any  super  drug  store. 
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Q.  I  assume,  and  I  am  leading  you  because  it 
is  a  well-kno\Yn  fact,  North  American  Aviation  does 
manufacture  some  aircraft  for  the  government, 
doesn't  it?  A.     Correct. 

Q.  Will  you  give  the  model  identification  of  a 
couple  of  the  important  models'? 

A.     The  F-86,  called  the  Sabre,  and  the  B-45. 

Q.     The  B-45  is  a  bomber?  A.     Correct. 

Q.     And  the  F-86  is  a  fighter  plane? 

A.     Correct. 

Q.  In  the  current  production  of  those  planes, 
which  are  for  the  government,  your  corporation  does 
use  a  three-piece  standard  AN  fitting,  doesn't 
it?  [736]  A.     That  is  correct. 

Q.  And  that  is  because  you  are  required  to  do 
so?  A.     Right. 

Q.  Are  those  three-piece  AN  standard  fittings 
leakproof  or  troublefree? 

A.     Not  absolutely. 

Q.  What  has  happened  that  you  know  of  in  con- 
nection with  trouble  or  difficulty? 

A.  We  have  had,  particularly  on  the  F-86,  a 
reasonable  amount  of  leakage,  usually  being  as- 
sociated with  cracked  flares  of  the  aluminum  bronze 
type. 

Q.  Have  you  had  any  experience  with  reference 
to  sealing  of  the  steel  tubing  on  these  AN  standard 
fittings? 

A.  Only  that  a  considerably  higher  torque  value 
is  needed  to  accomplish  sealing  than  the  Army  rec- 
ommends, and  a  certain  amount  of  failure  to  sjet 
sealing  at  any  torque. 
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Q.  What  does  the  Army  recommend  on,  for  ex- 
ample, a  No.  4  seal  fitting? 

A.  It  recommends  an  average — it  has  a  recom- 
mendation of  a  maximum  and  a  minimum  and,  1 
believe,  the  average  of  that  reconmiendation  on  a 
quarter-inch  is  about  70-inch  pounds  torque. 

Q.  Even  at  double  that,  do  you  obtain  uniform 
sealing  of  the  steel  fittings  ? 

A.  No.  North  American's  own  policy  on  torque 
is  to  [737]  approximately  double  the  Army's  sug- 
gestion and  at  that  point  we  find  in  some  cases  we 
need  even  excess  torque. 

Q.  Now,  these  AN  fittings  North  American  has 
obtained  and  used,  were  any  of  them  manufactured 
by  Parker  Appliance  Company?  A.    Yes,  sir. 

Q.  Who  all  does  your  corporation  buy  fittings 
from? 

A.  We  buy  fittings  from  Collins  and  from 
Parker  and  in  minor  quantities  from  four  other 
concerns. 

Q.  When  your  corporation  orders  what  you  and 
I  have  referred  to  as  fittings,  does  it  order  a  fitting 
as  a  three-piece  assembled  unit,  or  do  you  order  the 
individual  parts  that  are  to  be  eventually  as- 
sembled ? 

A.    We  order  them  as  individual  pieces. 

Q.  And  is  it  your  practice,  that  is,  your  com- 
pany's practice,  to  order  one  part,  a  quantity  of  one 
part  from  one  company,  and  another  part  from 
another  (M>]n])any? 
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A.  I  couldn't  answer  that  authoritatively,  but 
I  would  say  it  is  my  opinion,  yes,  that  the  parts  arc 
ordered  indiscriminately. 

Q.  That  is  true  so  far  as  you  are  aware  of  your 
company's  activity,  is  that  right? 

Mr.  Freeman:  He  has  already  given  you  his 
answer  that  he  was  only  giving  his  opinion.  I  don't 
see  how  you  can  ask  him  what  his  company  does. 
I  object  to  it.  [738] 

Mr.  Huebner:  You  mean  you  move  to  strike  out 
what  he  said?   It  is  too  late  to  object. 

Mr.  Freeman:     I  still  make  my  objection. 

The  Court:  There  is  a  question  before  the  court. 
I  think  the  objection  is  good  to  the  last  question. 

The  Witness:  I  could  go  on  further  with  the 
original  question  and  say  my  opinion  w^ould  be 
based  on  the  general  operation  of  that  sort  of  thing, 
that  the  parts  would  be  ordered  indiscriminately 
from  one  company  or  another. 

Mr.  Freeman :  I  renew  my  objection,  your  Honor. 

The  Court:     Overruled. 

Q.  (By  Mr.  Huebner) :  Now,  have  you  ob- 
served any  more  trouble  wdth,  let  us  say,  the  fighter, 
the  F-86,  or  the  bomber,  the  B-45,  or  vice  versa  % 

A.  Yes.  We  have  experienced  more  trouble  on 
the  F-86  than  we  have  on  the  B-45,  yes. 

Q.     Can  you  explain  that  difficulty? 

A.  The  difficulty  seems  to  be  primarily  connected 
with  the  ease  of  installation.  The  B-45  is  a  larger 
airplane  and  has  a  better  opportunity  to  get  at  the 
fittings,  whereas  the  F-86  is  a  small  congested  air- 
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plane  with  more  difficulty  of  getting  at  the  fittings. 
That  is,   at   least,   considered  to   be   the   situation. 
However,  the  matter  might  also  be  because  of  the 
element  of  vibration. 

Q.  In  your  position  as  hydraulics  man  for  [739] 
North  American,  would  you  say  that  the  AN  stand- 
ard three-piece  fittings  have  been  a  panacea  for 
what  problems  were  encountered  in  the  hydraulk 
installations  in  airplanes?  A.     No. 

Q.  Are  you  aware  of  any  propaganda  on  the 
part  of  the  aircraft  companies  to  go  from  a  three- 
piece  flared  type  fitting,  of  which  the  AN  is  merely 
one  example,  to  a  flareless  tube  type  of  fitting^? 

A.     Yes,  I  am. 

Q.  Will  you  tell  the  court  what  you  know  about 
that? 

A.  Well,  there  has  been  generally — during  the 
past  two  and  two  and  a  half  years,  there  has  been 
some  considerable  etfort  made  on  the  part  of  air- 
craft manufacturers  for  the  use  of  the  so-called 
flareless  fitting.  A  considerable  amount  of  labora- 
tory testing  has  been  done  by  several  companies, 
which  seems  to  indicate  the  superiority  of  that  ty|)e 
of  fitting. 

Q.  You  are  familiar  with  the  general  indication 
of  an  AC-811  type  fitting  and  the  AN  standard 
fitting,  I  presume?  A.     Yes. 

Q.  Did  North  American  Aviation  manufacture 
any  trainers  using  the  AC-811  fitting? 

A.     Yes,  we  did.  [740] 

Q.     About  how  many? 
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A.  I  believe  that  we  manufactured  a  tremendous 
number  of  them.  I  wouldn't  swear,  but  I  believe  we 
went  up  to  50,000  trainers.  It  was  in  the  thousands, 
in  the  tens  of  thousands. 

Q.     Did  most  of  those  employ  an  AC  811  fitting"? 

A.     Yes,  they  all  did. 

Q.  Did  you  experience  any  amount  of  trouble 
with  those  trainers'?  And  I  am  confining  my  ques- 
tion relating  to  trou])lr  to  the  hydraulic  system,  and 
particularly  the  fittings.  Do  you  want  the  question 
read  % 

A.     No,  I  believe  I  have  it. 

I  would  say  that  up  until  the  time  we  were  able 
to  get  the  proper  tubing  we  had  considerable 
trouble.  We  had  a  reasonable  amount  of  trouble 
in  the  early  phases  of  the  manufacturing  of  that 
airplane  to  find  the  proper  tubing  to  use.  But  after 
we  began  using  what  we  considered  the  proper  tub- 
ing our  troubles  were  low  on  leakage. 

Q.  What  would  be  the  comparison  as  to  trouble 
that  your  corporation  experienced  with  the  AC  811 
systems  on  the  trainers  as  against  the  AN  steel  used 
in  other  airplanes? 

A.  I  would  say  there  would  be  an  appreciable 
increase  of  trouble,  a  great  deal  more  trouble,  being 
experienced  today  than  there  was  then. 

Q.  What  would  be  your  personal  preference  with 
respect  [741]  to  the  use  of  fittings  in  aircraft  today? 
Would  you  recommend  the  use  of  the  AN  standard 
three-piece  fitting,  or  the  use  of  a  flareless  fitting? 
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Mr.  Freeman:  I  object  to  tliat  as  immaterial.  A 
flareless  fitting  isn't  involved  here. 

Mr.  Huebner:  We  are  contrasting  what  you 
think  is  the  greatest  thing  the  world  has  ever  seen 
with  this  witness,  who  is  a  practical  man  in 
hydraulics,  thinks  would  be  better. 

The  Court:     Objection  overruled. 

Mr.  Freeman:  I  will  withdraw  my  objection. 
You  go  ahead  and  let  him  answer. 

Mr.  Huebner:  The  court  has  overruled  the  ob- 
jection. 

The  Court:     You  may  answer. 

The  Witness:  North  American  has  gone  along 
with  the  greater  proportion  of  hydraulic  aircraft 
manufacturers  in  recommending  the  use  of  the 
Ermeto  fitting,  or  the  flareless  fitting. 

Q.  (By  Mr.  Huebner):  That  word  "Ermeto," 
is  that  the  name  of  an  individual  whose  name  is  at- 
tached to  a  flareless  type  of  fitting? 

A.  That  is  the  name  of  the  individual  who  is 
associated  with  the  type  of  fitting. 

Q.  I  want  to  repeat,  do  you  personally  subscribe 
to  the  opinion  of  the  aircraft  companies,  whicli 
you  say  have  expressed  a  preference  for  Ermeto  or 
flareless  type  tubing?  [742] 

A.  I  frankly  have  a  question  in  my  mind  on 
that.  I  think  the  Ermeto  or  flareless  fitting  is  far 
superior  as  a  fluid  sealing  means ;  I  question  whether 
in  some  installations  it  is  as  good.  Tt  is  an  installa- 
tion ]n^oblem,  not  a  fitting  problem,  in  the  strictest 
sense. 
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Mr.  Huebner:    You  may  cross-examine. 

Cross-Examination 

By  Mr.  Freeman: 

Q.  Will  you  name  the  four  other  companies  that 
your 

A.  I  am  sorry  I  can't.  I  only  noted  in  my  mind 
the  two  people  involved.  I  can  tell  you  we  procure 
from  Collins  and  Parker,  but  I  can't  tell  you  who 
else  we  procure  from. 

Q.  Will  you  be  kind  enough  to  look  that  up  and 
call  Mr.  Huebner  so  that  he  can  make  a  statement 
on  the  record  of  the  names  of  those  four  companies 
for  me?  A.     I  can. 

Q.  Your  company  manufactured,  you  say,  thou- 
sands of  trainer  planes  ?  A.     Right. 

Q.    When  did  that  program  start  ? 

A.  That  program  started  back  about  in  1936,  I 
believe. 

Q.     Did  that  program  continue  on  into  1940? 

A.     Right. 

Q.     '41?  [743]  A.     Right. 

Q.     '42?  A.     Right. 

Q.     '43? 

A.  In  fact,  it  is  continuing  today.  Not  in  the 
manufacturing  stage,  but  in  the  reworking  stage. 

Q.     Do  you  use  the  811  fitting  today? 

A.     We  are  still  using  the  same  fitting. 

Q.  Are  those  fittings  with  the  sleeve  being  pro- 
vided with  an  angle  on  the  outside? 

A.     I  don't  know. 
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Q.  So  that  when  you  said  811  fittings,  you  do 
not  know  whether  those  included  the  old  style  811 
with  the  sleeve — that  is,  the  wall  of  the  sleeve  par- 
allel with  the  wall  of  the  nut,  as  distinguished  from 
the  tapered  sleeve;  correct? 

A.     No,  I  couldn't  say  that. 

Mr.  Freeman:     That  is  all. 

The  Court:  May  I  ask  the  witness  a  question? 
Do  you  understand  what  is  meant  by  the  Parker 
type  fitting? 

The  Witness:  I  believe  I  understand  some  of 
the  elements  that  they  claim  there. 

The  Court:  Well,  your  company  uses  a  great 
many  of  the  Parker  type  fittings,  do  they  not? 

The   Witness:     That's   right,   the   old   811. 

The  Court :  Would  you  consider  this  fitting  that 
you  used  [744]  as  a  great  commercial  success,  so 
great  that  it  overshadowed  any  other  fitting  in  the 
market  ? 

Let  me  put  it  this  way:  Up  to  the  time  of  tlio 
use  of  the  Parker  fitting  there  had  been  many  fit- 
tings used ;  when  the  Parker  type  fitting  came  along 
with  a  particular  sleeve,  was  that  such  a  commercial 
success  that  all  the  companies,  or  your  company, 
immediately  started  using  that  particular  fitting? 

The  Witness:  Of  course,  relative  to  the  use  of 
fittings  with  aircraft  manufacturers  who  are  manu- 
facturing for  the  government,  it  is  not  a  matter  of 
particular  choice.  I  mean  we  have  the  so-called  AN 
standard  parts,  which  when  they  are  made  in  AN 
standard  parts,  we  have  to  use  them  or  bear  the 
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burden  of  the  proof  of  proving  that  something  else 
is   better.    So   the   general   tendency,   therefore,   is 
when  a  part  has  been  made  an  AN  part,  to  use  it. 

The  Court:  Well,  where  you  had  a  choice  of  fit- 
tings, where  it  wasn't  designated  that  you  use  an 
AN  fitting,  would  you  consider  the  AN  fitting  so 
superior  that  you  didn  't  use  any  other  fitting  ? 

The  Witness :  We  didn 't  use  it  in  the  cases  where 
we  had  the  choice. 

The  Court:  You  didn't  use  it  where  you  had  the 
choice  ? 

The  Witness:     No. 

The  Court:     That  is  all.  [745] 

Mr.  Huebner:     Mr.  Harold  Adams. 

HAROLD  W.  ADAMS 

called  as  a  witness  by  and  on  behalf  of  the  defend- 
ants, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

The  Clerk :     Your  name,  sir  ? 

The  Witness :     Harold  W.  Adams. 

Direct  Examination 

By  Mr.  Huebner: 

Q.  Mr.  Adams,  what  is  your  age? 

A.  Thirty-nine. 

Q.  Where  do  you  reside  ? 

A.  Santa  Monica,  California. 

Q.  By  whom  are  you  employed? 

A.  Douglas  Aircraft  Company. 
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Q.  This  is  preliminary,  so  I  will  ask  a  leadini;- 
question.  You  are  experienced  in  the  matter  of 
hydraulic  fittings,  are  you  not?  A.     Yes,  sir. 

Q.  Now,  will  you  briefly  or  at  such  length  as  is 
necessary  to  incorporate  all  the  material  subject 
matter,  outline  for  the  court  for  some  years  past 
your  experience  in  connection  with  hydraulic  equip- 
ment, and  particular  hydraulic  fittings'? 

A.  My  close  association  with  hydraulic  equip- 
ment and  [746]  fittings  started  in  1934,  when  I  was 
appointed  hydraulics  engineer  for  the  Douglas  Air- 
craft Company.  From  1934  till  February,  1941,  I 
acted  in  this  capacity  as  hydraulics  engineer  for  the 
Douglas  Aircraft  Company.  At  that  time  I  was 
advanced  to  a  position  where  I  was  in  charge  of  the 
design  work  on  the  mechanical  and  equipment  in- 
stallations, which  included  power  plant  design, 
armament,  and  electrical  instrument  design.  That 
lasted  until  April,  1945,  and  since  that  time  I  have 
been  chief  design  engineer  at  the  Santa  Monica 
plant  of  the  Douglas  Company. 

Q.  How  many  men  aie  in  your  department 
there?   If  it  isn't  a  confidential  matter. 

A.  That  is  all  right.  Do  you  mean  technical  men, 
or  everybody 

Q.  Everybody  that  comes  under  your  general 
direction  as  design  engineer. 

A.     There  would  be  about  500  altogether. 

Q.  Over  any  period  of  time  have  you  su])ervised 
work  of  the  designing  installations  for  piping  and 
carrying  of  fluids  under  pressure? 
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A.  Yes,  during  all  the  period  since  December, 
1934. 

Q.  Were  you  at  any  time  connected  with  the 
Society  of  Automotive  Engineers  Committee  for 
Standardization  of  Aircraft  Hydraulic  Equipment? 

A.  Yes,  I  was  the  first  chairman  of  that  com- 
mittee. [747]  At  the  time  the  committee  w^as  started 
in  furtherance  of  their  effort,  this  was  Committee 
A6  of  the  Society  of  Automotive  Engineers,  I  was 
chairman,  and  I  remained  chairman  from  June, 
1941,  until  August,  1943,  at  which  time  I  resigned 
due  to  pressure  of  other  w^ork.  [748] 

Q.  Have  you  written  any  papers  in  connection 
with  design  or  shop  problems  in  high  pressure 
hydraulics  ? 

A.  Well,  I  have  written  a  number  of  papers,  oiie 
which  was  quite  well  known  and  was  published  in 
the  SAE  Journal.  That  was  a  paper  that  was  en- 
titled, "Design  and  Shop  Problems  in  High  Pres- 
sure Hydraulics."  That  discussed  the  work  the 
Douglas  Aircraft  Company  had  been  doing  with 
systems  operating  at  pressures  of  3,000  pounds  per 
square  inch.  Most  of  the  systems  until  that  time 
had  been  operating  on  pressures  of  1,000  pounds  per 
square  inch.  This  paper  described  the  Douglas  Air- 
craft Company's  work  which  was  instrumental  in 
getting  a  good  many  of  the  other  aircraft  companies 
to  increase  the  pressure  of  their  hydraulic  systems 
to  3,000  pounds  per  square  inch. 

Q.     About  October,  1940,  did  you  have  anything 
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to  do  with  suggesting  a  modification  of  the  AC  811 

tube  fitting? 

A.  Yes.  In  the  fall  of  1940,  we  had  an  airplane 
erack  up,  that  is,  it  made  a  wheels-up  landing,  which 
damaged  the  airplane  considerably,  as  a  result  of 
a  mechanic  over-tightening  the  fitting  and  squeezing 
the  tube  until  when  pressure  was  applied  to  it,  it 
blew  out  and  lost  the  fluid  from  the  hydraulic  sys- 
tem in  flight,  so  that  the  landing  gear  was  inopera- 
tive and  the  airplane  cracked  up. 

So  I  determined  then,  as  part  of  my  job  as 
b3^draulics  engineer,  to  do  something  about  the  fit- 
tings to  prevent  their  [749]  failure  as  a  result  of 
Dver-tightening.  So  I  did  do  this  work,  reported 
it,  and  sent  a  report  to  the  Air  Corps.  The  Air 
Corps,  I  think  it  was  in  February,  1941,  wrote  a 
report  in  which  they  acknowledged  the  Douglas 
Company's  contribution  and  recommended  that  this 
modification  be  incorporated  in  the  AC  811  fitting. 

Q.     What  was  that  modification? 

A.  That  was  the  cutting  away  of  the  inside  of 
the  sleeve  on  the  smaller  size  of  fittings  up  to  and 
including  the  -6  size. 

Q.  Would  that  be  what  is  illustrated  in  Defend- 
ants' Exhibit  P? 

A.  Yes,  that  is  right.  The  fitting  originally  liad 
an  angle  and  we  cut  it  way  at  a  considerably  greater 
angle  at  this  point. 

Q.  You  are  pointing  out  to  the  court  the  addi- 
tional angle  at  the  nose  end  of  the  fitting? 

A.     That's  right,  the  18M.>-degree  angle. 
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Q.     I  mean  on  the  nose  end  of  the  sleeve. 

A.     I  am  pointing  to  the  ISi/o-degree  angle. 

The  Court:  What  was  the  effect  of  the  cutting 
away  of  that  sleeve? 

The  Witness:  The  fittings,  when  they  are  over- 
tightened severely,  crush  the  tube  out  from  between 
the  sleeve  and  the  nose  of  the  fitting  in  such  a  way 
that  only  a  parallel  portion  [750]  of  tube  is  left. 
The  tube  is  simply  crushed  out  completely  from 
betw^een  the  sleeve  and  the  nose  of  the  fitting,  so 
that  only  a  paper-thin  portion,  you  might  say,  of 
the  original  tubing  material  is  left  there. 

Then  wlicn  pressure  is  applied,  a  little  vibration, 
or  anything  of  that  sort  is  applied,  the  tube  is  free 
to  simply  back  right  out  of  the  fitting  and,  of  course, 
there  is  no  joint  any  more. 

So  the  cutting  aw'ay  of  this  angle  has  the  effect, 
w^hen  the  fitting  is  badly  over-tightened,  the  inner 
portion  of  the  sleeve  never  comes  up  against  the 
nose  of  the  fitting,  so  that  w^hen  the  sleeve  finally 
bottoms  and  stops  its  forw-ard  movement  as  the  nut 
is  over-tightened,  there  is  still  a  sort  of  a  tapered 
flare  remaining,  and  this  tapered  flare  is  sufficient 
to  hold  the  })ressure  and  keep  the  tube  from  backing 
out  of  the  fitting. 

Q.  Would  this  fitting,  which  I  hand  to  you  and 
w^hich  has  not  yet  been  marked,  illustrate  the  pinch- 
ing off  of  the  tube  from  over-tightening,  to  which 
you  have  referred? 

A.     That's  right.    This  photograph  was 

Mr.  Huebner:     Just  a  minute.    Let  me  have  it 
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marked  in  evidence  so  that  the  court  may  have  a 

copy. 

The  Clerk:     UU  for  identification. 

(The  exhibit  referred  to  was  marked  De- 
fendants' Exhibit  UU  for  identification.)  [751] 

The  Court:     It  maj-  be  marked  for  identification. 

Mr.  Huebner:  I  would  like  to  have  it  marked  in 
evidence,  your  Honor,  and  shortcut  things  that  way. 
It  illustrates  the  testimonv,  and  I  will  later  identify 
where  it  came  from. 

The  Court:     It  may  be  received  in  evidence  then. 

(The  exhibit  referred  to  was  marked  De- 
fendants' Exhibit  UU  and  received  in  avi- 
dence.) 

Q.  (By  Mr.  Huebner)  :  Now,  proceed  with  your 
answer.  While  you  are  at  it,  in  giving  your  answer, 
state,  if  you  know,  where  this  photograph  origi- 
nated % 

A.  Yes.  This  photograph  was  taken  under  my 
direction  at  the  time  that  I  made  this  series  of  tests 
to  improve  the  AC811  fitting.  This  one  shows  a 
fitting  which  has  been  very  severely  overtightened. 
Points  of  interest  are  that  the  nut  has  failed  at  its 
extreme  right-hand  in  the  photograph,  right-hand 
end,  and  that  the  tube  is  completely  squeezed  out 
from  the  between  the  fitting  and  the  sleeve.  In  fact, 
the  outer  end  of  that  flare  has  been  pinched  off 
and  squeezed  up  into  the  space  between  the  threads 
in  the  nut  and  the  body.    The  tube  is  now  simply 
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a  parallel  piece  of  tubing  which  can  pull  out  from 

the  fitting  at  relatively  low  force. 

This  was  made  at  the  Douglas  Aircraft  Company, 
and  this  No.  22697  is  a  Douglas  Aircraft  Company 
photograph  number  752. 

Q.  Now,  referring  back  for  a  moment  to  your 
qualifications  and  experience,  have  you  written 
any  textbooks  on  hydraulics'? 

A.  Yes.  I  wrote  a  textbook  which  was  pub- 
lished by  McGraw-Hill  iu  1943,  entitled  "Aircraft 
Hydraulics."  which  is  fairly  well  known  in  the 
industry. 

Q.  Is  that  book  widely  used  as  a  textbook  for 
the  design  of  aircraft  hydraulic  systems'? 

A.  Well,  I  have  gotten  some  pretty  good  royalties 
from  it.   Tt  has  been  sold  widely,  at  any  rate. 

Q.  Do  you  have  any  attachment  t(^  the  Califor- 
nia Institute  of  Technology? 

A.  Yes.  I  have  given  a  series  of  lectures  to  the 
graduate  students  of  the  California  Institute  of 
Technology  for  a  good  many  years  on  the  subject 
of  landing  gear  and  hydraulic  sj^stem  design. 

Q.     Have  you  read  the  Parker  patent  in  suit? 

A.     Yes,  sir. 

Q.  flave  you  examined  the  prior  ])atents  which 
have  been  marked  in  evidence  as  Defendants'  Ex- 
hibits TT,  with  sub  numbers  1  through  16,  inclusive? 

A.     Yes,  I  have. 

Q.  And  have  you  examined  the  two  Parker  |)at- 
ents  which  are  referred  to  in  tlie  patent  iu  suit  as 
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being  the  forerunners  of  the  patent  in  suit?  [753] 

A.     Yes. 

Mr.  Freeman:  Did  you  give  the  court  a  copy  of 
the  prior  patents? 

Mr.  Huebner:  I  think  the  court  has  a  copy  in 
that  red  folder. 

The  Court:     No,  I  haven't  a  copy. 

Mr.  Freeman:  I  have  an  extra  work  copy.  I 
would  be  glad  to  hand  it  to  the  court  for  conven- 
ience. 

Mr.  Huebner:     Here  it  is  right  here. 

Mr.  Freeman:     That  is  the  original. 

Mr.  Huebner :  The  court  can  use  that,  or  we  can 
give  him  an  extra  copy. 

Mr.  Freeman:  I  have  an  extra  copy  he  can 
keep  and  mark  up,  or  do  anything  he  wants  with. 

Mr.  Huebner:     All  right.    Thank  you. 

Mr.  Freeman:  You  can  check  it  over  to  be  sure 
I  haven't  slipped  anything  in  it. 

Mr.  Huebner:  I  am  sure  you  wouldn't  be  that 
bold,  Mr.  Freeman. 

Q.  Now,  v^ll  you  go  with  me  down  through  the 
I)atents  that  are  in  the  prior  art  book  and  briefly 
point  out  to  the  court  what  each  one  discloses, 
identifying  them  as  you  go  along  by  the  name  of 
the  patentee  and  the  number  of  the  patent.  We 
will  start  with  Abbott  No.  46603. 

A.  The  patent,  Abbott  46603,  illustrates  a  three- 
piece  [754]  fitting  in  which  the  body,  referring  to 
Fig.  1,  in  which  the  body  is  designated  by  the 
larger  letter  C,  the  nut  by  the  large  letter  B,  the 
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sleeve  by  the  small  letter  b,  and  the  tube  by  the  large 
letter  A.  The  nut  is  tightened  up  on  the  body  and 
forces  the  sleeve  into  contact  with  the  back  of  a 
flare  on  the  end  of  the  tube,  which  is  then  forced 
into  contact  with  the  nose  of  the  body. 

Mr.  Huebner:  Now,  before  we  go  to  the  next 
one,  your  Honor,  I  want  to  make  a  comment  as  we 
go  along  concerning  whether  the  patents  were  or 
were  not  file  wrapper  reference.  This  patent, 
Abbott,  was  not  cited  by  the  Patent  Office  during 
the  prosecution  of  the  patent  in  suit. 

Q.  Now,  referring  to  the  next  one,  which  is 
Buzzell  177686,  will  you  go  through  that? 

Mr.  Huebner:  That  was  not  a  file  wrapper  refer- 
ence, either,  your  Honor. 

A.  Buzzell  177686  illustrates  in  the  cross-section 
in  Fig.  2,  if  we  refer  to  the  left-hand — to  either 
hand,  actually,  but  the  left-hand  end  of  Fig.  2,  a 
three-piece  fitting  in  which  A  at  the  bottom  of  the 
figure  designates  the  body,  F  at  the  top  of  the  figure 
designates  the  nut,  G  designates  the  sleeve. 

The  nut  F,  forces  the  sleeve  G  onto  a  tube  desig- 
nated by  I,  which  is  forced  over  the  nose  of  a 
conical  ridged,  in  this  case,  conical  surface  on  the 
Body  H.  [755] 

Q.     Refer  now  to  Guyer  182435. 

Mr.  Huebner:  And  this  was  not  a  file  wrapper 
reference,  your  Honor. 

A.  Guyer  182435  shows  a  three — well,  this  is  a 
union  that  has  essentially  the  same  arrangement 
as  the  three-piece  fittings  which  we  have  been  de- 
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scribing-.    Referring  to  Fig.  1  at  the  left-hand  end, 

E  is  a  nnt,  D  is  a  sleeve,  C  is  a  body,  and  A  is  a 

tube. 

Referring  to  Fig.  2,  the  tulie  has  been  flared  so 
that  it  fits  over  the  double  conical  nose  of  the 
fitting  C  and  is  held  onto  the  fitting  by  the  nut  E 
through  the  sleeve  D. 

Q.     Refer  next  to  the  Guyer  patent  196084. 

Mr.  Huebner:  Which,  your  Honor,  also  was  not 
a  file  wrapper  reference. 

A.  Guyer  No.  196084  in  Fig.  2,  or  the  right- 
hand  end  of  Fig.  3,  illustrates  a  threo-piece  fitting, 
which  is  essentially  the  same  as  the  previous  Guyer 
Ijatent,  in  that  it  has  a  body  C  with  a  double  conical 
nose.  The  tube  L  has  been  flared  and  slips  over  the 
nose  of  the  body.  The  flare  is  held  against  the  body 
by  a  sleeve  A,  which  is  held  in  place  by  a  nut  B. 

Q.     Turn  next  to  McConnell  209446. 

Mr.  Huebner :  This  was  not  a  file  wrapper  refer- 
ence, your  Honor. 

A.  McConnell  209446  shows  in  Fig.  1  a  T-type 
three-piece  [756]  fitting.  If  we  examine  the  left- 
hand  end  of  this  fitting,  we  will  find  a  body  B,  a 
nut  d,  a  sleeve  C,  and  a  tube  A.  The  body  B  has  a 
conical  nose  and  threads  on  the  outside.  The  nut  d 
is  threaded  over  the  body  and  has  a  shoulder  which 
presses  the  sleeve  against  the  shoulder  on  the  sleeve 
A,  and  forces  it  against  the  back  side  of  the  sleeve 
C — rather,  which  forces  it  against  the  back  side  of 
the  flare  on  the  tube  A,  thus  forcing  the  tube 
against  the  conical  nose.  [757] 
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Q.  Refer  next  to  George  326.425,  which  was  not 
a  file  wrapper  reference. 

A.  George  325,425  shows  a  fitting  which  is  in- 
tended as  a  nnion  between  two  tubes.  The  body  a 
has  a  90-degree  face,  against  which  the  tube  a — 
against  which  the  sleeve  a  forces  the  tube.  Appar- 
ently some  of  the  sealing  is  accomplished  between 
the  sleeve  a  and  the  tube  on  the  left  side  designated 
B  and  some  of  it  appears  to  be  accomplished  by  the 
sealing  of  the  tube  against  the  perpendicular  face 
of  the  body  a.  There  is  also  an  unlettered  nut  which 
holds  the  sleeve  against  the  body. 

Q.  The  next  one  in  order  is  Potts  406,060, 
which  was  not  a  tile  wrapper  reference. 

A.  Potts  406,060  shows  in  Figure  2  or  3  a 
three-piece  fitting  with  a  bod}^  c,  having  a  conical 
end  and  a  tube  a  flared  to  fit  over  this  conical  end, 
a  sleeve  i  which  in  this  case  is  split  as  shown  in 
Figure  4,  and  held  in  place  on  the  back  of  the  flare, 
or,  rather,  by  pressing  on  the  back  of  the  flare  forces 
the  flare  onto  the  nose  of  the  fitting  c.  This  is 
done  by  means  of  the  nut  f . 

Q.  Next  refer  to  Anderson  535,236,  which  also 
was  not  a  file  wrapper  reference. 

A.  Anderson  535,236  shows — referring  in  this 
case  to  Figure  3,  the  lower  figure — shows  a  body 
g  having  a  conical  nose,  which  appears  to  have  an 
insert  H.  The  flared  [758]  tube  J  is  slipped  over 
the  conical  nose  of  the  fitting,  a  sleeve  is  used  to 
press  tne  tube  against  the  conical  nose  of  the  fitting, 
and  that  is  held  in  place  by  the  nut  L. 
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Q.  The  next  one  is  Jordan  654,735,  not  a  file 
wrapper  reference. 

A.  Jordan  654,735  shows  in  Figure  2 — well,  I 
think  you  would  have  to  call  this  a  four-piece  lit- 
ting,  in  that  the  nose  b  appears  to  be  a  separate 
23iece — no,  I  remember  the  description  of  this  fitting, 
b  is  in  effect  a  flaring  tool  which  is  left  in  place  after 
it  has  been  used  to  flare  the  tube,  and  the  sealing 
is  accomplished  by  means  of  the  sleeve  c  j^i'^ssing 
the  flared  tube  a  against  the  nose  of  the  fitting 
which  is  apparently  E.  This  is  done  by  means  of 
the  nut  g. 

Q.  Now,  we  come  to  the  first  in  this  group  of 
file  wrapper  references,  Dossert  772,136. 

A.  Dossert  772,136  shows — I  don't  know  whether 
you  call  it  a  three  or  four-piece  fitting,  it  has  a 
body  2  with  a  separate  nose  5,  this  is  in  Figure  1, 
a  tube  7  which  is  flared  and  slipped  over  the  sepa- 
rate nose  5,  and  is  held  in  place  by  means  of  the 
sleeve  11,  which  is  held  onto  the  main  body  or  the 
right-hand  part  of  the  body  No.  2,  by  means  of  the 
nut  12  or  15.   It  seems  to  bear  both  numbers. 

Q.     Now,  turn  to  Reed  964,315. 

A.  Reed  964,315  shows — well,  in  the  left-hand 
end  it  [759]  shows — I  might  mention  that  the  right- 
hand  end  appears  to  be  a  simple  phimber's  ground 
coupling.  The  left-hand  end  shows  a  three-piece 
fitting  in  which  a  body  g  has  a  conical  nose,  the 
tube  1  is  flared  and  is  slipped  over  this  conical 
nose  and  is  held  in  place  by  means  of  the  sleeve  g, 
which  is  pressed  by  means  of  a  shoulder  against  the 
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liack  side  of  the  fiaro  ])y  tlic  nut  l>,  which  is  screwed 
onto  the  body  g. 

Q.  Turn  next  to  Brown  1,058,542,  not  a  file  wrap- 
per reference. 

A.  Brown,  1,058,542  shows  in  the  left-hand  end 
of  Figure  2  a  two-piece  fitting  similar  in  general 
appearance  to  the  Weatherhead  inverted  flare  fitting 
or  the  Parker  standard  fitting.  However,  this  fitting 
consists  of  the  nut  9  which  is  screwed  into  the  body 
18,  the  body  18  has  a  male  conical  surface  down  in 
the  bottom  of  the  threaded  recess.  The  tube  is  held 
onto  this  conical  surface,  the  tube  7  is  held  onto 
this  conical  surface  by  a  tapered  seat  on  the  inside 
of  the  nut  9.  In  Figure  H  it  can  be  seen  that  the 
angle  on  the  male  cone  differs  from  the  angle  on 
the  inside  of  the  device  which  holds  the  tube  against 
the  fitting. 

Q.  The  next  one  in  order  is  Bachmann  1,352,342, 
not  a  file  wrapper  reference. 

A.  Bachmann  1,352,342  shows  a  three-piece  fit- 
ting, referring  to  Figure  4,  the  lower  right-hand 
figure,  it  has  a  body  3  having  apparently  approxi- 
mately a  conical  surface,  a  [760]  tube  8  is  flared  and 
is  held  onto  this  surface  by  means  of  a  sleeve  14, 
which  is  pressed  against  the  back  of  the  flare  by 
the  nut  9,  it  is  scrc^wed  onto  the  body  3. 

Q.  The  next  one  is  Benzion  1,680,080,  not  a  file 
wrapper  reference. 

A.  Benzion  1,680,080  shows  in  Figure  4,  re- 
ferring to  the  left-hand  end  of  the  figure,  a  body  C 
with  a  nose  on  which  the  tube  a  has  been  flared  and 
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slipped  over  the  nose  on  the  bod}^  C  and  is  hekl  in 
jjlace  by  a  sleeve  d,  which  has  a  shoulder  against 
which  the  nut  n  bears,  the  mit  n  is  screwed  onto 
the  body  C  to  hold  the  sleeve  and  flared  tube  onto 
the  conical  nose  of  the  fitting,  or  the  nose  of  the 
fitting,  it  isn't  quite  conical. 

Q.  By  the  way,  in  examining  this  patent  did  you 
observe  any  comment  in  the  description  of  it  rela- 
tive to  a  ck'arance  between  tlu'  nut  and  the  sleeve? 

A.     Well,  I  would  have  to  look  at  it  again. 

Q.     Will  you  glance  at  it  a  moment? 

A.     Let's  see. 

Mr.  Freeman:  To  save  j'ou  time,  start  roadiiiLi,' 
with  line  81,  column  2. 

Mr.  Huebner:     Thank  you,  Mr.  Freeman. 

The  Witness:     He  reads  faster  than  I  do. 

A.     "Furthermore,   due   to   the   loose   fit   of   the 
flanges  n,  n''  [761] 
That  is  what  we  would  call  a  nut. 

"over  the  sleeves  D,D" 
which  we  would  call  a  sleeve. 

"and  of  the  nuts  N,  N  over  the  shoulders  or 
flanges  d,  d,  and  the  engagement  of  the  inner 
faces  of  the  flanges  n,  n  with  the  outer  faces  of 
the  flanges  d,  d  in  planes  perpendicular  to  the 
axis  of  the  spice-coreduct  C,  the  parts  are  per- 
mitted to  adjust  themselves  and  binding  is 
avoided. ' ' 

Q.     (By  Mr.  Huebner)  :     Now,  refer  to  Hewitt 
1,820,020,  which  is  a  file  wrapper  reference.    That 
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is  the  second  one  of  this  group  noted  to  be  a  file 

wrapper  reference. 

A.  Hewitt,  1,820,020  shows  in  Figure  1,  I  guess 
you  would  call  it  a  four-piece  fitting,  it  is  a  three- 
piece  fitting  with  a  separate  nose,  it  has  a  body  6, 
a  separate  nose  8,  a  tube  10,  a  sleeve  13,  and  a  nut 
17.  The  nut  17  through  the  sleeve  holds  the  flare 
of  the  tube  against  the  nose  on  the  part  8. 

Q.  The  final  one  in  this  booklet  is  Parker  1,- 
977,241,  which  was  a  file  wrapper  reference.  Now, 
will  you  give  some  time  to  a  discussion  of  what  this 
early  Parker  patent  shows? 

A.     Parker  patent  1,977,241 

Mr.  Huebner:     Is  that  in  your  Honor's  book? 

The  Court:     I  don't  see  it.  [762] 

Mr.  Freeman:  Both  Parker  patents  are  in  the 
book. 

Mr.  Huebner:  We  can  loan  Mr.  Beehler's  copy 
to  the  court. 

Mr.  Freeman:  The  court  has  it.  It  is  No.  18 
in  the  book,  j^our  Honor. 

The  Court:     Yes,  I  have  it. 

Mr.  Huebner:  This  particular  Parker  patent 
has  not  been  before  the  court  until  it  was  offered 
with  the  prior  art  patents. 

Q.  (By  Mr.  Huebner)  :  Now,  will  you  discuss 
that,  Mr.  Adams? 

A.  Yes.  This  patent  in  Figure  1  shows  a  three- 
piece  fitting  having  a  body  1,  a  nut  3,  a  sleeve  2, 
and  a  tube  7.  The  nut  forces  through  the  sleeve 
the   flared   tube   against   the   nose   of   the   bodv    1. 
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From  reference  to  Figure  3  more  details  of  the 
fitting  can  be  seen.  The  shoulder  through  which 
the  nut  forces  the  sleeve  axial  1y  against  the  fitting 
body  is  formed  as  a  spherical  surface  becoming 
the  radius  r',  the  lowest  letter  on  Figure  3.  The 
nut,  or,  rather,  there  is  a  clearance  between  the 
sleeve  and  the  nut.  The  surface  5  of  the  body  and 
the  surface  16  of  the  sleeve  are  both  spherical  radii. 
A  line  has  been  drawn  tangent  to  the  ends  of  the 
spherical  radii,  such  as  to  define  the  conical  surface 
that  approximates  most  nearly  this  spherical  sur- 
face. That  angle  on  the  sleeve  is  noted  as  being  50 
degrees;  the  [7G3]  corresponding  angle  on  the  nose 
of  the  fitting  is  noted  as  being  40  degrees.  The 
head  of  the  fitting  is  cut  out  somewhat,  and  it  will 
also  be  noted  that  there  is  a  clearance  17  l)etween 
the  sleeve  and  the  nut.  Now,  referring  to  P^igure  4, 
which  shows  the  same  fitting  with  the  tube  in 
place,  it  will  be  noted — which  shows  the  fitting  in 
the  hand  tight  or  imtightened  position,  it  will  be 
noted  that  the  sleeve  10  contacts  the  back  of  the 
flare  at  the  tip  of  the  fitting,  which  is  noted  as  16 
in  Figure  4,  and  that  toward  the  base  of  the  sleeve 
or  where  the  inner  diameter  of  the  sleeve  meets 
the  angular  surface  on  the  inside  of  the  sleeve 
there  is  a  clearance,  in  other  words,  where  the 
tube  flare  starts  at  the  root  of  the  flare  there  is  a 
clearance  at  the  time  that  the  contact  is  made  at 
the  tip  of  the  flare.  It  will  also  be  noted  that  the 
contact  between  the  sleeve  and  the  tube  takes  place 
adjacent  to  the  tip  of  the  flare. 
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In  Figure  2,  the  fitting  is  shown  in  a  slightly 
misaligned  position,  and  in  this  case  the  clearance 
between  the  sleeve  and  the  nut  has  increased  on  the 
right-hand  side  of  the  fitting  and  has  decreased, 
apparently,  to  contact  on  the  left-hand  side  of  the 
fitting.  This  is  in  the  region  adajacent  to  the 
shoulder. 

rt  is  a  little  difficult  to  tell  what  the  clearance  is 
from  the  patent.  However,  it  appears  that  the  toe 
of  the  sleeve  must  be  out  of  contact  with  the  nut, 
since  the  rotation.  [764]  the  angular  rotation  or 
angular  misalignment,  has  been  accomplished  about 
the  ijoint  y,  and  therefore  in  the  region  of  the 
shoulder,  since  it  is  farther  from  the  center  it 
would  move  farther  sideways  than  in  the  region 
of  the  toe  of  the  fitting.  [765] 

Air.  Huebner:  I  have  some  more  questions  on 
this  patent.  Does  your  Honor  want  me  to  pursue 
them  or  stop  now? 

The  Court:  We  will  stop  now  for  our  afternoon 
recess,  since  you  have  suggested  it.  We  will  now 
recess  until  3:15. 

(Recess.) 

Q.  (By  Mr.  Huebner)  :  We  are  still  talking 
for  a  moment,  Mr.  Adams,  about  Parker  patent 
1977241.  I  believe  you  referred  to  the  head  of  the 
body  as  being  spherical,  is  that  right? 

A.     Yes. 

Q.  And  the  internal  countersink  or  end  surface; 
of  the  body,  is  that  also  slightly  spherical? 

A.     Yes,  it  appears  to  be. 


vs.  Irvin  W.  Masters,  Inc.,  etc.  725 

(Testimony  of  Harold  W.  Adams.) 

Q.  Then  the  sleeve  is  brought  down  into  hnger 
tight  position  upon  the  end  of  the  flared  tube,  is 
it  correct  to  say  that  the  nose  or  end  of  the  sleeve 
has  initial  contact  with  the  outside  surface  of  the 
flared  tube  at  the  end  of  the  flare? 

A.     It  is  at  the  end  or  very  close  to  the  end. 

Q.  When  the  sleeve  is  then  wrench  tightened, 
is  there  a  full  contact  between  the  inside  surface 
of  the  sleeve  and  the  outside  flared  surface  of  the 
tul)e? 

A.     Yes.   That  is  shown  in  Fig.  1  and  Fig.  2. 

Q.  As  an  engineer  familiar  with  hydraulic  fit- 
tings, what  difference,  if  an}^  does  it  make  whether 
you  use  a  [766]  spherical  head  on  the  body  and  a 
corresponding  or  approximately  corresponding- 
physical  end  on  the  end,  or  whethei*  you  use  a 
straight  coniform  flare? 

A.  I  don't  believe  there  would  ))e  any  appreciable 
diiference  in  the  operation  of  the  fitting.  This 
spherical  face  might  permit  slightly  more  misalign- 
ment, the  one  that  is  shown  in  patent  1977241. 

Q.  Having  this  Parker  patent  in  front  of  you, 
if  you,  as  an  engineer,  decided  that  it  would  be 
preferable  to  use  one  of  the  coniform  flares  known 
to  the  art,  would  there  be  any  problem  involved 
iu  changing  this  particular  configuration  to  a  coni- 
form flare?  A.     Oh,  no. 

Q.  Now%  what  is  the  purpose  of  the  anular 
recess  on  the  outside  of  this  sleeve  in  the  Parker 
patent  1977241? 
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A.  It  is  to  provide  flexibility  so  that  the  toe  of 
the  sleeve  can  expand  when  the  sleeve  is  tightened 
down  onto  the  back  of  the  flare. 

Q.  If  one  seeing  this  particular  form  found 
that — or  even  considered  that  the  end  of  the  sleeve 
might  be  too  flexible,  what  would  the  obvious  thing 
be  with  an  engineer  to  do  to  make  it  more  rigid? 

A.  Well,  w^e  have  this  problem  all  the  time 
and  we  add  material  wherever  we  have  to  increase 
the- rigidity  of  a  part.  [767] 

Q.  In  this  case,  what  would  you  do,  add  material 
to  fill  up  that  outside  recess?  A.     Yes,  sure. 

Q.  And  if  you  did  that,  would  you  have  what 
some  of  the  other  patents  or  at  least  one  of  the 
other  patents  refers  to  as  a  solid  head? 

A.     Yes. 

Q.  Would  there  be  any  problem  involved  in  turn- 
ing this  cut-away  sleeve  of  the  early  Parker  patent 
into  a  solid  head  of  the  later  Parker  patent? 

A.     No. 

Q.  Do  you  think  there  is  enough  clearance  shown 
between  the  outside  of  the  sleeve  in  the  early  Parker 
patent  which  you  are  looking  at,  and  the  interior 
of  the  nut,  to  provide  for  any  ordinary  expansion 
encountered  when  this  fitting  is  tightened  wrench 
tight? 

A.  If  the  drawing  is  intended  to  be  to  scale,  I 
would  think  so,  with  the  materials  that  are  com- 
monly used  in  aircraft,  that  is,  with  a  soft  alumimun 
tube. 
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Mr.  Freeman:  Did  this  last  answer  apply  to 
Parker  1977241? 

Mr.  Huebner :     That  is  what  we  are  talking  about. 

The  Witness:     Yes. 

Mr.  Freeman:  I  want  to  be  sure,  because  tliore 
are  several  Parker  patents,  and  the  one  he  is  look- 
ing at  may  not  [768]  be  very  definite  a  year  from 
now. 

Mr.  Huebner:     Well,  let's  clear  the  record  on  it. 

Q.  Were  you  talking  about  the  patent  Mr.  Free- 
man identified  by  number? 

A.  Yes.  I  was  referring  to  Parker  patent  1,977,- 
241. 

Q.  I  would  like  to  direct  your  attention  to  ]*]x- 
hibit 

The  Court:  Before  you  get  off  of  this,  are  you 
through  with  this  patent  ? 

Mr.  Huebner:     For  the  moment,  yes,  your  Honor. 

The  Court :  I  want  to  ask  the  witness  a  question, 
if  T  may. 

Mr.  Huebner:     Yes. 

The  Court:  Did  you  refer  to  this  sleeve  in  pat- 
ent 1977241  as  a  toe  contact  sleeve? 

The  Witness:     Yes. 

The  Court :  In  other  words,  will  you  say  that  the 
toe  comes  in  contact  first  with  the  flare? 

The  Witness:     Yes,  I  would. 

The  Court:     Looking  at  Exhibit  4 

The  Witness:     Fig.  4? 

The  Court:  Fig.  4.  You  said  when  it  was  tight- 
ened up  wrench  tight,  that  there  was  no  open  s]Kice 
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between  the  bottom  of  the  flare  and  the  top  of  the 
tube,  but  on  Fig.  4  there  seems  to  be  a  little  white 
line.   Does  that  indicate  open  space?  [769] 

The  Witness:  Referring  to  line  47  in  the  text 
of  the  patent? 

The  Court:     Yes. 

The  Witness:     It  says: 

"Fig.  4  is  a  detailed  section  similar  to  Fig. 
3,  but  showing  the  parts  brought  into  initial 
contact  and  before  being  fully  clamped  down." 

I  referred  to  Fig.  1  and  Fig.  2  as  showing  the 
fitting  in  the  tightened  condition  where  there  is  uo 
gap  in  the  base  of  the  flare.  In  other  words,  the 
gap  which  appears  in  Fig.  4  is  only  there  on  initial 
contact.  There  is  initial  toe  contact.  Then  the  toe 
of  the  flare,  the  toe  of  the  sleeve  expands,  or  the 
tube  deforms,  or  something  happens  so  that  the 
entire  surface  of  the  sleeve  and  the  entire  surface 
of  the  back  of  the  flare  appear  to  be  brought  into 
contact  on  tightening,  as  shown  in  Figs.  1  and  2. 

The  Court:  Well,  now,  let  me  ask  you  another 
question.  Assuming  that  you  wanted  more  rigidity 
and  you  filled  up  the  cut-out  portion  of  the  flare 

The  Witness:     The  sleeve? 

The  Court:     I  mean  of  the  sleeve. 

The  Witness:     Yes. 

The  Court:  Would  you  see  any  advantage  at  all, 
instead  of  ha\ing  that  a  perpendicular  sleeve,  to 
have  it  angled  in  towards  the  flare?  [770] 

The  Witness :     I  think  the  clearance  at  the  tip  of 
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the  flare — it  is  important  to  have  some  clearance 
at  that  point.    I  don't  see  any  great  advantage  to 
have  an  angle  on  the  outside  of  it. 

The  Court:  Well,  let's  put  it  this  way.  Assuming 
that  you  would  have  a  solid  sleeve 

The  Witness:     Yes. 

The  Court:     would  you  see  any  advantage  of 

having  a  larger  space  between  the  toe  of  the  sleeve 
and  the  side  of  the  nut  at  the  toe  than  you  would 
at  the  top  part  of  the  sleeve? 

The  Witness:  This  fitting  doesn't  show  a  con- 
struction that  I  believe  would  be  very  satisfactory — 
I  have  to  answer  it  this  way — because  at  the  point 
13  in  Fig.  4,  I  would  expect  to  find  a  radius,  and 
normally  in  parts  that  we  design  where  we  have  an 
internal  corner,  we  put  a  radius  to  avoid  a  stress 
compensation  at  this  point,  and  I  would  expect  that 
any  angle  outside  of  a  line  drawn  from  the  tip  of 
the  sleeve  to  the  base  of  this  radius  to  be  simply 
useless  material.  So  that  the  advantage  of  an  angle 
on  the  outside  would  depend  on  the  relation  between 
the  radius  in  the  nut  and  the  clearance  at  the  tip. 

Let's  take,  for  example,  some  numbers  which 
don't  bear  any  relation  to  actual  fittings,  but  sup- 
pose I  want  a  clearance  at  the  tip  of  the  sleeve  of 
10/lOOOths  of  an  inch.  Then  [771]  suppose  T  wanted 
a  radius  in  the  nut  of  lO/lOOOths  of  an  inch.  Then 
if  I  had  a  parallel  sleeve,  I  would  have  as  nuu'h 
bearing  as  I  could  get  by  putting  an  angk'  on  the 
head  of  the  sleeve,  because  if  I  put  an  angh'  on  the 
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head  of  the  sleeve,  I  would  simply  haA'e  to  chamfer 

it  off  again  in  order  to  clear  the  radius.  [772] 

If  I  wanted  to  cut  the  end  of  the  sleeve,  the  toe 
of  the  sleeve,  down  50/lOOOths,  and  only  wanted  a 
10/lOOOths  radius,  then  there  would  he  an  advantage 
in  having  an  angle  on  the  outside  of  the  head. 

I  would  be  glad  to  draw^  that  on  the  blackboard 
if  it  would  clarify  the  matter.  Perhaps  my  explana- 
tion hasn't  been  sufficiently  clear. 

The  Court:  Do  you  see  any  advantage  in  having 
the  top  shoulder  of  the  sleeve  sloped  rather  than 
directly  across? 

The  AVitness:     No. 

The  Court:  According  to  Figure  4  it  is  s]o])ed; 
does  that  give  you  any  additional  pressure  any 
place  % 

The  Witness:  That  was  intended  in  this  fitting 
to  provide  for  the  misaligmnent  of  the  sleeve  with 
the  nut,  provide  continuous  contact  even  though 
there  was  misalignment.  It  would  give  a  slight  in- 
ward force  to  the  sleeve,  that  is,  it  would  give  a  hoop 
compression  in  the  sleeve  in  the  region  of  the  clamp- 
ing shoulder.  I  think  that  this  is  no  particular 
advantage  or  disadvantage.  I  believe  that  small 
angles  at  that  point  would  have  no  significant  effect 
on  the  operation  of  the  fitting. 

The  Court :     Excuse  me  for  breaking  in. 

Q.  (By  Mr.  Huebner)  :  Now,  will  you  refer  to 
two  other  Parker  patents  which  are  already  in  evi- 
dence. No.  1,893,442 

Mr.  Freeman:  No.  17  in  your  book,  your 
Honor.  [773] 
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Q.     (By  Mr.  Huebner,  continuing)  :     and  to 

1,977,240.  These  were  both  file  wrapper  references 
and  are  referred  to  in  the  patent  in  suit.  Explain 
to  the  court,  Mr.  Adams,  what  is  shown  in  the  first 
of  these  two  patents'? 

A.  Parker  patent  1,893,442  shows  a  three-piece 
fitting,  referring  to  Figure  2,  having  a  body  1,  a 
nut  10,  a  sleeve  11,  and  a  tube  G.  The  nut  acting 
through  the  shoulder  15  forces  the  sleeve  against 
the  back  of  the  tube  flare,  and  thus  forces  the  tur)e 
flare  onto  the  nose  of  the  fitting. 

Q.  Does  the  sleeve  in  this  patent  1,893,442  com- 
piise  a  solid  head?  A.     Yes. 

Q.  You  do  not  find,  however,  in  this  patent,  do 
you,  any  reference  to  a  toe  contact  of  the  sleeve 
head  with  the  flared  tube? 

A.  As  I  remember,  I  don't  find  any  reference 
in  the  written  matter.  It  looks  from  the  picture 
as  though  there  was,  but  I  think  it  is  probably  a 
draftsman's  shading,  or  something. 

Q.     Where  do  you  observe  that?  Which  hgure? 

A.  In  Figure  2,  the  very  heavy  line  which  marks 
the  division  between  the  outer  portion  of  the  tube 
flare  and  the  inner  portion  of  the  sleeve  on  the 
angular  surface  gets  wider  as  it  moves  away  from 
the  toe  of  the  sleeve. 

Q.  Now,  refei-  to  Parker  patent  1,977,240,  the 
•second  [774]  in  this  immediate  series,  and  explain 
what  is  shown  there. 

A.  This  patent,  Parker,  1,977,240  shows  a  three- 
piece  fitting.   Referring  to  Figure  1  there  is  a  body 
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1,  a  nut  6,  a  sleeve  9,  and  a  tube  4.   The  nut  6  forces 
the  sleeve  onto  the  back  of  the  flare  by  means  of 
the  shoulder  13,  it  appears  to  be  at  a  slight  angle, 
and  forces  the  tube  onto  the  nose  2  of  the  body  1. 

Q.  Again  we  have  a  solid  head  shown  on  the 
sleeve,  don't  we?  A.     Yes. 

Q.  And  do  we  find  in  this  patent  a  clearance 
between  the  outside  of  the  sleeve  head  and  the  in- 
side of  the  nuf?  A.     Yes. 

Q.  And  in  that  case  there  would  be  no  need  for 
any  particular  angling  of  the  outside  of  the  sleeve 
head,  would  there? 

A.  This  would  depend,  as  I  pointed  out  before, 
on  the  relative  clearances. 

Q.  Well,  if  you  had  enough  clearance  to  start 
with  that  would  accommodate  any  expansion  you 
wouldn't  need  an  angle  on  the  outside,  would  you? 

A.     No. 

Q.  AYould  that  same  observation  be  true  with 
respect  to  the  Parker  patent  upon  which  the  court 
was  asking  you  some  questions,  1,977,241,  assuming 
that  the  space  shown  [775]  between  the  head  of  the 
sleeve  and  the  interior  of  the  luit  was  sufficient  to 
start  with,  that  any  ordinary  expansion  under  use 
w^ould  be  accommodated,  there  would  be  no  need 
for  an  angle  on  the  outside  of  the  sleeve  head,  would 
there  ? 

A.  No.  As  I  pointed  out  before,  this  is  a  func- 
tion of  the  radius  in  the  corner  of  the  nut,  too. 

Q.  Directing  your  attention  to  Exhibit  J)  and 
the  photostats  accompanying  the  stipulation  88  of 
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which  I  have  handed  you  a  separate  copy  for  refer- 
ence  

Mr.  Freeman:  The  court  has  that  in  its  book  No. 
19. 

Q.     (By    Mr.    Huebnei',    continuing) :     will 

you  examine  Figure  86  in  the  Exhibit  SS  and  coni- 
I)are  it  with  the  figure  showni  in  Exhibit  D  and  state 
whether  or  not  they  are  identical? 

A.  A^^ell,  one  appears  to  be  simply  an  enlarge- 
ment of  the  other. 

Q.     Which  is  the  enlargement? 

A.  Exhibit  D  appears  to  be  an  enlargement  of 
the  figure  in  Exhibit  SS, 

Q.  And  the  enlargement  has  also  been  colored, 
has  it  not?  A.     That's  right. 

Q.  O.  K.  Now,  do  you  know  w'hat  that  is,  what 
that  illustrates,  Figure  86,  either  from  Exhibit  D 
or  from  Exhibit  SS,  do  you  know  what  it  illus- 
trates? [776] 

A.     Yes,  it  shows  a  three-piece  tubing  fitting. 

Q.  Will  you  describe  in  detail  to  the  court  what 
its  parts  are  and  how  they  are  put  together? 

A.  Yes,  it  shows  a  body  A,  a  nut  C,  a  sleeve  I), 
and  a  tube  B.  The  sleeve  I)  is  held  against  the 
back  of  the  flare  on  the  end  of  the  tube  B  by  means 
of  the  nut  C.  The  fitting  A  has  a  conical  nose 
against  which  the  tube  is  pressed.  There  is  a  clear- 
ance between  the  sleeve  and  the  nut  in  the  region 
of  the  nut  head. 

Q.  Do  you  happen  to  know  from  reading  the 
text  of  Exhibit  SS  whethei*  materials  are  specified 
for  this  coupling  or  fitting? 
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A.  As  I  recall,  the  text  refers  to  the  use  of  lead 
pipe. 

Q.  Lead  pipe  would  be  the  part  indicated  by  B^ 
wouldn't  it?  A.    Yes. 

Q.     And  it  is  shown  as  flared  in  this  Figure  86? 

A.     That's  right. 

Q.  Would  it  make  any  difference  in  the  success 
>of  this  fitting  whether  flared  lead  pipe  or  tubing, 
or  aluminum  tubing,  or  other  types  of  metal  might 
be  employed  for  the  tubing"? 

A.  No,  I  don't  believe  it  would  make  any  differ- 
ence. [777] 

Q.  As  an  engineer,  could  you  take  this  showing 
here  and  make  a  fitting  which  would  work? 

A.     Yes. 

Q.  Could  you  make  a  fitting  from  this  disclosure 
which  would  work  for  aluminum  tubing  or  e^•en 
steel  tubing?  A.     Yes. 

Q.  Do  you  observe  any  clearance  between  the 
outside  of  the  sleeve  head  and  the  inside  of  the 
nut  ?  A.     Yes. 

Q.  If  you  take  the  proportions  as  they  are  illus- 
trated in  this  particular  figure  86,  would  that  clear- 
ance, in  your  opinion,  be  sufficient  to  prevent  a 
Inn  ding  of  the  sleeve  head  with  the  nut? 

A.  Well,  there  is,  of  course,  no  tubing  center 
line  shown  here  so  that  it  is  impossible  to  tell  the 
diameter  of  this  fitting.  However,  judging  by  the 
relative  wall  thickness  that  I  know  to  be  in  use  and 
the  size  of  threads  relative  to  their  diameter  that 
I  know  to  be  in  use,  I  would  judge  that  there 
was  ample  clearance  to  permit  expansion. 
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Q.  Now,  getting  to  another  subject  for  a  moment, 
do  you  have  any  knowledge  as  to  the  reason  for 
adoi)tion  of  the  AX  standard  in  liftings? 

A.  Do  you  mean  as  to  the  reason  why  it  was 
made  standard  instead  of  the  AC811  fitting  f 

Q.     Yes.   [778]  A.     Yes. 

Q.     Will  you  tell  the  court  what  the  reason  was'? 

A.  The  reason,  let  us  say  one  of  the  principal 
reasons,  the  one  that  I  am  familiar  mth,  for  the 
adoption  of  the  AN  standard  over  the  AC811  was 
that  the  Navy  Department  had  their  vessels  and 
their  repair  stations  equipped  with  tools  for  making 
standard  threads.  The  AC811  fitting  used  a  thread 
series  which  was  not  standard,  except  in  the  smaller, 
the  very  small  sizes,  and  I  think  one  or  two  of  the 
large  sizes.  The  Navy  ne^er  approved  the  use  of 
the  AC811 — that  is  why  it  was  called  the  Air 
Corps — never  approved  the  use  of  the  AC811  fitting 
as  an  AN  standard,  because  they  were  not  able  to 
make  replacement  parts  in  their  own  stations,  and 
they  insisted  on  having  a  series  of  fittings  which 
incorporated  standard  threads. 

Q.  Now,  referring  to  your  statement  that  \'ou 
were  the  one  who  suggested,  and  that  in  turn  the 
Douglas  Company  received  credit  for  this  181/4 
degrees  angle  on  the  end  of  the  sleeve  head  as 
shown  in  Exhibit  P,  do  you  remember  that? 

A.     Yes. 

Q.  Did  you  apply  for  a  patent  on  that  im])r()ve- 
ment  ?  A.     No. 

Q.     Why  not? 
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A.  Well,  because  I  thought  that  any  engineer 
that  was  [779]  confronted  with  the  same  problem 
would  arrive  at  either  that  or  some  equally  satis- 
factory solution.  I  just  considered  it  an  ordinary 
mechanical  improvement  in  the  course  of  their 
business. 

Q.     Originally,  was  that  a  re- working  angle? 

A.     Yes. 

Q.  And  that  later  it  was  adopted  as  going  into 
originally  manufactured  parts  of  certain  sizes  of 
materials?  A.     That's   right. 

Q.  I  would  like  to  have  you  refer  to  Plaintiff's 
Exhibit  28-Q.  That  is  one  of  these  illustrative 
drawings.  Now,  by  that  illustration  the  plaintiff 
has  endeavored  to  demonstrate  that  there  is  some 
benefit  to  be  obtained  from  making  the  outside  of 
the  sleeve  head  with  an  angle.  Will  you  state  to 
the  court  what  your  conclusions  would  be,  whether 
they  coincide  with  that  view  of  the  plaintiff' 's 
position,  as  I  have  summarized  it,  or  whether  you 
disagree? 

A.  No.  I  don't  see  any  advantage  in  the  figure 
as  drawn  here,  in  having  an  angle  on  the  outside, 
because  if  the  outer  wall  of  the  sleeve  were  to  be 
carried  vertically  upward  parallel  with  the  inner 
wall  of  the  nut  until  it  made  contact  with  the  nut, 
and  the  chamfer  was  then  not  used  at  the  corner, 
we  would  have  the  same  amount  of  bearing  at  the 
l)ase  of  the  sleeve,  and  we  would  have  the  same 
amount  of  clearance  at  the  tip  end  of  the  [780] 
sleeve. 
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I  don't  see  wliat  the  angle  on  the  outside  docs 
except  force  yon  to  put  a  chamfer  on  the  corner. 

Q.  Well,  would  the  mutual  bearing  surfaces  of 
the  sleeve  head  and  the  nut  be  reduced  significantly 
if  you  were  to  eliminate  that  angle  on  the  outside 
of  the  sleeve  head"? 

A.  Well,  in  the  tirst  place,  this  drawing  is  not 
to  scale  and  it  is  a  little  difficult  for  me  to  know. 
In  the  actual  fitting  on  which  I  have  made  calcula- 
tions, on  the  size  8  fitting 

Q.     AN  fitting? 

A.  Yes,  size  8,  AX  fitting.  I  happen  to  have 
made  calculations,  and  in  that  case,  with  the  chamfer 
reduced  from  10  thousandths  to  about  6/lOOOths 
chamfer,  which  is  perfectly  practicable,  the  width  of 
contact  between  the  sleeve  and  the  nut  would  be  the 
same,  even  though  there  were  no  sleeve  head  angle. 

So  that  if  the  sleeve  head  angle  was  eliminated, 
the  clearance  was  kept  the  same,  and  the  cylindrical 
surfaces  on  the  outside  of  the  sleeve  and  the  inside 
of  the  nut  were  parallel,  the  contact  area  between 
the  nut  and  the  sleeve  would  still  remain  the  same, 
if  the  chamfer  were  reduced  from  10/lOOOths 
chamfer  to  a  6/lOOOths  chamfer. 

Q.  If  you  made  the  sleeve  head  with  a  cylindrical 
exterior  spaced  from  the  cylindrical  interior  of  the 
nut  of  sufficient  width,  you  wouldn't  even  need  the 
chamfer,  would  [781]  you?  A.     I  am  sorry f 

Q.     Look  at  Exhibit  28-Q.  A.     Yes. 

Q.  If  you  carried  that  broken  line  straight  up 
to  the  upper  surface  of  the  sleeve  head  and  ni.-ule 
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that  broken  line  the  exterior  surface  of  the  sleeve 
head,  you  wouldn't  even  need  the  chamfer,  would 
you?  A.     That's  right. 

Q.     Now,  on  another  subject  for  a  moment 

The  Court:     ^Cay  I  ask  a  question? 

Mr.  Huebner:     Yes. 

The  Court :  I  understood  that  one  of  the  reasons 
why  the  sleeve  head  was  larger  at  the  top,  or  why 
it  approached  closer  to  the  side  wall  of  the  nut  was 
to  have  an  area  of  less  expansion  as  compared  to 
the  toe  of  the  sleeve  head  when  you  had  unlimited 
expansion.  Do  you  see  any  advantage  in  having 
restricted  expansion  % 

The  Witness:  When  you  say  restricted  expan- 
sion, you  mean  that  the  nut — I  mean,  that  the 
sleeve  would  expand  out  against  the  nut  and  thereby 
restrict  expansion? 

The  Court:  Mj^  understanding  was  it  was  de- 
sirable to  have  restricted  expansion  at  the  top  of 
the  sleeve  head. 

The  Witness:  No.  I  think  there  is  no  advantage 
whatsoever  in  that.  They  actually  don't  expand 
now  and  they  [782]  don't  touch  the  nut  now,  and 
they  don't  expand  appreciably  now,  so  that  there 
is  no  particular  restriction  there  now,  as  far  as  I 
have  been  able  to  determine  from  tests. 

Q.  (By  Mr.  Huebner):  When  you  say  *'now," 
you  are  talking  about  the  actual  AN  fittings  in  use  ? 

A.     Yes,  that's  right. 

Q.     And  now  about  the  Parker  patent  in  suit? 

A.     Yes.     I    am    talking    about    an    actual    AN 
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fitting.   In  the  actual  AN  fitting,  tliey  don't  expand 

at  that  point  appreciably. 

The  Court:  Let  me  ask  you  another  question. 
If  there  was  no  reason  or  no  beneficial  results  ol)- 
tained  by  having  the  outside  of  the  sleeve  head  in- 
clined, why  was  that  required  on  certain  types  of 
installations'? 

The  AVitness:  I  can  only  venture  an  opinion.  I 
don't  know. 

The  Court:     You  are  an  expert. 

The  Witness:  Well,  I  wouldn't  say  it  was  re- 
quired. I  would  say  it  was  probably  in  there,  in- 
troduced in  there  in  view  of  patent  considerations. 

The  Court:  Isn't  it  a  fact  that  a  lot  of  your 
specifications  require  the  head  of  the  sleeve  to  be 
inclined  ? 

The  Witness:  Yes,  sir.  The  AN  fitting  has  an 
inclined  head  on  the  outside. 

The  Court:     And  that  is  required?  [783] 

The  Witness:     Yes,  sir,  in  the  specifications. 

The  Court:  Now,  if  that  is  required,  why  is  it 
required,  if  there  is  no  beneficial  use  derived? 

The  Witness:  Well,  I  suspect  it  was  the  long 
arm  of  the  Parker  Company  that  got  that  pfit  in 
the  specification,  but  that,  as  I  say,  is  only  an 
opinion. 

The  Court:  Of  course,  opposing  counsel  don't 
agTee. 

The  Witness:     I  am  sure  of  that. 

Mr.  Freeman:  Not  even  with  the  volunteered 
statement  of  the  witness. 


740  The  Parker  Appliance  Co.,  etc. 

(Testimony  of  Harold  W.  Adams.) 

Mr.  Huebner:     You  don't  need  to  get  mad  about 
it- 
Mr.  Freeman :     No,  no,  I  just  called  it  a  volmitary 
statement  of  tbe  witness.    If  I  was  mad,  I  would 
have  objected  to  it. 

The  Court:     You  may  proceed. 

Q.  (By  ^Ir.  Huebner)  :  Now,  going  to  another 
subject  for  a  moment,  concerning  assembly  and 
re-use  of  fittings,  are  you  familiar  with  the  DC-3  f 

A.  Yes,  sir.  You  mean  the  Douglas  DC-3  air- 
plane *? 

Q.  Yes.  That  is  what  I  wanted  to  ask  you,  what 
it  was  or  is.  A.     It  still  is. 

Q.  Have  you  any  knowledge — well,  let's  go  back 
for  a  minute.  AVhat  kind  of  fittings  did  the  early 
DC-3s  have  in  them?  [784] 

A.     The  Parker  standard  fitting. 

Q.     What  was  thaf? 

A.  That  is  a  two-piece  fitting  in  which  the  male 
nose  over  which  the  flare  is  slipped  is  at  the  bottom 
of  a  threaded  depression,  and  the  nut  has  threads 
on  the  outside  and  a  flare  on  the  inside,  and  it  is 
screwed  down  into  this  recess  to  hold  the  flare 
against  the  nose  of  the  seat.  [785] 

Q.     Did  that  fitting  have  an  AC  number? 

A.     I  think  it  was  given  a  number  AC  810. 

Q.  And  in  that  AC  810,  two-piece  fitting,  the  nut 
rotated  on  the  flare  of  the  sleeve,  didn't  it? 

A.  On  the  flare  of  the  tube,  on  the  back  of  the 
flare  of  the  tube.   There  was  no  sleeve. 

Q.     That  is  what  I  mean. 
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A.     That's  right. 

Q.  Did  those  have  to  be  taken  apart  and  put 
together  again  over  and  over  during  repair  and 
overhaul?  A.     Oh,  yes. 

Q.  Do  you  know  of  any  DC-3's  with  those  fittings 
in  them  that  have  been  overhauled,  and  if  so,  how 
many  hours  those  ships  have  flown  f 

A.  I  examined  not  very  long  ago  Ave  airplanes 
which  American  Air  Lines  had  retired  from  service. 
These  airplanes  still  contained  AC  810  fittings,  and  1 
don't  know  the  exact  log  hours  on  the  airplanes,  but 
some  of  them  had  in  the  neighborhood  of  twenty- 
five  to  thirt}'  thousand  hours,  as  I  remember. 

Q.     When  were  those  built,  around  1935  *? 

A.  The.y  were  pretty  early  airplanes.  Yes,  about 
'35  or  '36,  around  in  there. 

Q.     Did  those  planes  have  a  good  safety  record? 

A.  Oh,  yes.  I  don't  think  anybody  will  dispute 
the  [786]  safety  record  of  the  Douglas  DC-3. 

Q.  Those  planes  had  had  periodic  overhauls 
through  the  years'?  A.     Yes,  sir. 

Q.  And  in  those  overhauls  these  AC  810  fittings 
were  disassembled  and  reassembled  again? 

A.     Yes,  sir. 

Q.  Do  you  have  any  personal  knowledge  of  the 
curi'ent  policy  of  the  aircraft  industry  with  respect 
to  whether  the  AN  standard  should  be  contiiuierl 
or  whether  another  type  of  fitting  should  be  cin- 
ployed  ? 

Mr.  Freeman:  I  am  going  to  object  to  that  as 
absolutely   inmiaterial,   as  to  what  some  bod  v   miw 
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do  in  the  future.  I  think  we  are  trying  this  law  suit 
on  fittings  here  involved,  and  not  what  may  happen 
next  week  or  next  year. 

I  let  a  little  of  it  go  in  with  Air.  Bumb,  when  Mr. 
Bumb  was  testifying,  but  I  think  that  just  takes 
time. 

The  Court:     Sustained.  • 

Mr.  Huebner:  May  I  make  an  offer  of  proof, 
your  Honor,  in  that  connection. 

The  Court :     Yes. 

Mr.  Huebner:  That  I  expect  to  show  by  tliis 
witness,  in  corroboration  of  what  jMr.  Bumb  testified 
to,  that  it  is  the  predominating  policy  of  the  air- 
craft industry  to  do  away  with  the  AN  standard 
fittings,  and  to  go  to  a  flareless  tube  [787]  type  of 
fitting. 

I  make  that  as  an  offer  of  proof. 

The  Court:  As  I  see  that,  this  evidence  could 
only  be  material  under  one  theory.  The  plaintiff 
has  raised  the  issue  that  these  fittings  were  uni- 
versally accepted,  and  because  they  were  universally 
accepted  that  demonstrated  the  fact  that  they  were 
of  value,  that  there  was  a  demand  for  them.  Now, 
this  witness  and  another  witness  has  testified  some- 
what to  the  contrary.  It  is  possible  that  that  will  be 
material  to  throw  light  on  this  question  of  universal 
acceptance. 

^Ir.  Huebner:  That  is  right,  that  is  the  only 
purpose  of  it,  your  Honor. 

The  Court :  If  that  is  your  purpose,  I  will  change 
my  ruling  and  allow  you  to  produce  it  only  for  the 
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use,  to  oppose  the  contention  as  made  by  the  plain- 
tiff. 

Ml'.  Freeman:  Of  course,  when  we  talk  about 
what  somebody  is  going  to  do  next  week  or  next 
year,  we  are  then  delving  into  something  that  is 
speculative.  We  are  dealing  here  with  facts  as  they 
exist  as  of  this  moment. 

Mr.  Huebner:  Well,  if  they  have  had  committee 
meetings  and  have  set  about  to  change  now,  that  is 
present  information. 

The  Court :     If  the  witness  knows,  he  can  answer. 

The  Witness:  Yes,  sir.  I,  as  a  former  chairman 
of  SAE  Committee  A-6,  Committee  for  the  Stand- 
ardization of  [788]  Aircraft  Hydraulic  Equipment, 
receive  copies  of  the  minutes  of  their  meetings,  and 
I  have  noted  in  the  past  four  mimites,  that  is,  over 
the  past  two  years,  comments  on  the  part  of  the 
industry  that  there  was  a  preference  for  the  use 
of  flareless  or  Ermeto  fittings. 

The  Court :     Now  may  I  ask  you  a  question  ? 

The  AVitnes'S:     Yes. 

The  Court:  Isn't  it  true  that  all  airplane  com- 
panies are  continually  experimenting  and  designing 
for  the  purpose  of  improving  the  things  that  they 
use  in  their  airplanes'? 

The  Witness:     Yes,  sir. 

The  Court:  And  would  you  say  the  fact  that 
there  is  a  tendency  to  get  away  from  an  established 
fitting  is  an  indication  that  they  are  working  on 
theories,  either  theories  or  actual  practice,  to  try 
to  demonstrate  that  a  new  fitting  is  more  preferable  ? 
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The  Witness:  We  make  experiments  on  many 
types  of  new  fittings  and  parts  in  trying  to  im- 
prove airplanes.  AVhen  we  find  one  that  appears 
enough  better  than  the  pre\'ious  article,  than  the 
article  currently  in  use,  when  it  is  enough  better 
to  justify  the  disturbance  to  our  manufacturing  that 
is  caused  by  the  introduction  of  a  new  part,  we 
then  try  to  get  this  adopted  as  a  standard  and  try 
to  change  over  to  its  use,  if  it  is  sufficiently  better 
to  justify  a  manufacturing  disturbance.  [789] 

The  Court:  You  wouldn't  say  that  the  procedure 
followed  in  regard  to  the  fitting  is  any  diiferent 
than  the  procedure  followed  in  other  parts  of  the 
airplane  *? 

The  Witness:     No,  that's  right. 

The  Court :  There  is  always  an  attempt  to  better 
the  product  that  is  in  use? 

The  Witness:  That  is  correct.  I  also  have  ob- 
served in  these  minutes,  comments  to  the  effect  that 
this  changeover  is  desired  because  of  troubles  with 
the  existing  AN  fitting.  One  of  those  comments 
was  made  by  the  representative  of  the  Grumman 
Aircraft  Company,  in  which  he  wished  the  stand- 
ardization of  the  Ermeto  fittings 

Mr.  Freeman :  I  object  to  that  as  clearly  second- 
aiy  evidence.  If  he  wants  to  produce  what  the  docu- 
ments show,  that  is  another  thing. 

The  Court:  I  think  the  objection  is  good.  It 
will  be  sustained. 

Inasmuch  as  we  have  come  to  the  place  of  the 
objection  and  the  sustaining  of  it,  and  we  are  going 
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to  have  to  start  upon  a  new  track,  1  think  we  should 
take  an  extended  recess.  I  am  going  to  continue  this 
case  until  July  5th  at  10:00  o'clock  in  the  morning. 

I  have  another  case  scheduled  on  July  5th.  I  wish 
you  would  come  in  here  on  July  5th  and  give  me 
some  indication  of  how  much  more  time  you  are 
going  to  have  to  require,  if  you  [790]  cannot  give  it 
to  me  now. 

^Ir.  Huebner:  I  can  give  you  an  indication, 
your  Honor.  1  think  we  will  require  not  over  one 
more  hour  of  this  witness,  and  some  brief  ques- 
tions of  Mr.  Wagner  and  Mr.  Wolfram.  I  think.  As 
far  as  we  are  concerned  thej'  will  not  be  on  the  stand 
more  than  ten  minutes  between  them.  That  will  be 
our  case.  What  the  cross-examination  and  what  the 
rebuttal  is,  I  don't  know. 

Mr.  Freeman:  The  rebuttal  is  going  to  dei>end 
a  little  on  how  much  Mr.  Adams  here  talks  for  the 
next  hour,  I  mean  as  to  what  he  says.  But  I  think, 
your  Honor,  that  we  certainly  ought  to  be  able  to 
finish,  if  they  will  not  go  longer  than  July  5th  noon, 
we  ought  to  be  finished  by  the  middle  of  the  follow- 
ing afternoon.   That  is  saying  a  great  deal. 

The  Court:     That  will  be  Wednesday,  then? 

Mr.  Freeman:  Wednesday  is  July  5th.  We  had 
l)etter  make  it  Thursday. 

The  Court:  I  would  hate  to  continue  this  case 
over  to  September,  and  if  we  don't  get  it  finished 
promptly  that  week,  it  may  have  to  go  over  to 
September. 

Mr.  Freeman:     I  want  to  express  the  apprecia- 
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tion  of  the  Parker  xipi:>liance  Company  in  setting 
it  over  to  July  5th  to  try  to  complete  it,  and  we  are 
going  to  try  to  do  it. 

The  Court:  I  took  into  consideration,  Mr.  Free- 
man, your  [791]  statement  about  an  extended  vaca- 
tion around  here,  and  that  is  in  the  record  now,  so 
you  may  have  to  explain  to  your  client  the  extended 
vacation. 

Mr.  Freeman:     I  will  say  that  is  on  court  order. 

The  Court:  We  will  recess  now  to  10:00  o'clock 
July  5th. 

(Whereupon  at  4:00  o'clock  p.m.  Friday, 
June  23,  1950,  an  adjournment  was  taken  to 
Wednesday,  July  5,  1950,  at  10:00  o'clock  [792] 
a.m.) 

July  5,  1950,  10:00  A.M. 

The     Clerk:     Parker    Appliance     Company    vs. 
Masters  and  Collins,  further  trial. 
Mr.  Huebner:     Mr.  Adams. 

HAROLD  W.  ADAMS 

the  witness  on  the  stand  at  the  time  of  adjournment, 
being  heretofore  duly  sworn,  resumed  the  stand  and 
testified  further  as  follows: 

Direct  Examination 
(Continued) 
By  Mr.  Huebner: 

Q.  Mr.  Adams,  on  page  766  of  the  record,  I 
asked  a  question,  which  is  recorded  as  follows: 


( 
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"Q.  And  the  internal  countersink  or  end  surface 
of  the  body,  is  that  also  slightly  spherical?" 

T  was  talking  about  Parker  Patent  1,977,241. 
My  reference  to  the  body  was  erroneous.  My  ques- 
tion should  read,  and  I  now  ask  it  of  you: 

And  the  internal  countersink  or  end  surface  of 
the  sleeve,  is  that  also  slightly  spherical? 

A.     Yes. 

Q.  On  page  766  and  767  of  the  record,  there 
appears  to  be  a  further  error  in  a  question.  The 
question  read  originally: 

"Q.  As  an  engineer  familiar  with  hydraulic 
fittings,  [795]  Avhat  difference,  if  any,  does  it  make 
whether  you  use  a  spherical  head  on  the  body  and 
a  corresponding  or  approximately  corresj^onding 
physical  end  on  the  end,  or  whether  you  use  a 
straight  coniform  flare?" 

That  question  had  errors  in  it  and  I  want  to  re- 
ask  it. 

As  an  engineer  familiar  with  hydraulic  fittings, 
what  difference,  if  any,  does  it  make  whether  you 
use  a  spherical  head  on  the  body  and  a  correspond- 
ing or  approximately  corresponding  spherical  end 
on  the  sleeve,  or  whether  you  use  a  straight  coni- 
form flare? 

A.  I  don 't  think  it  would  make  any  difference  in 
the  performance  of  the  fitting. 

Q.  Now,  on  page  771  of  the  record,  the  court 
asked  you  this  question,  beginning  at  line  5 : 

"AYell,  let's  put  it  this  way.    Assuming  that 
vou  would  have  a  solid  sleeve 
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"The  Witness:     Yes.  ; 

"The  Court:  would  you  see  any  ad- 
vantage of  having  a  larger  space  between  the 
toe  of  the  sleeve  and  the  side  of  the  nut  at  the 
toe  than  you  would  at  the  top  part  of  the 
sleeve?" 

Now,  your  answer  was  fairly  lengthy  and  I  don't 
want  to  take  up  the  time  of  the  court  to  re-read  it, 
but  I  would  like  you  to  re-answer  that  question  at 
this  time,  if  you  will. 

Mr.  Freeman:     What  are  you  doing  now?  [796] 

Mr.  Huebner:  I  am  making  some  corrections 
that  were  either  inadvertent  statements  of  myself 
or  the  witness  or  incorrect  reporting. 

Mr.  Freeman:  Then  I  suggest  you  ask  him  to 
make  any  further  statement  or  make  the  correction 
he  wants  to  make  in  that  answer. 

The  Witness:  I  could  clarify  the  answer  for  the 
benefit  of  those  who  don't  wish  to  follow  the  detailed 
dimensions  that  I  quoted  in  the  record  by  saying 
that  in  the  case  of  the  proportions  that  are  used  in 
the  common  tube  fittings  of  this  type,  such  as  the 
AN  fitting,  that  there  is  no  advantage  to  that  sleeve 
head  angle. 

Q.  (By  Mr.  Huebner)  :  Now,  I  direct  your 
attention  to  a  new  drawing  which  has  been  hung 
on  the  blackboard,  and  photostats  of  which  I  have 
handed  to  court  and  counsel  as  a  matter  of  con- 
venience. The  photostats  are  reduced  one-half,  I 
believe. 
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The  Clerk:     Shall  we  mark  this,  Mr.  Huebner? 

Mr.  Huebner:  I  am  going  to  ask  him  a  question 
and  then  mark  it. 

Q.  What  is  that  original  drawing  that  is  hanging 
on  the  blackboard? 

A.  That  is  a  section  through  a  sleeve  head  and 
tube  flare  of  a  -4  size  AN  fitting  showing  the  alumi- 
num bronze  sleeve  just  out  of  contact  with  an  AND 
10061  flare.  [797] 

Mr.  Huebner:  I  offer  that  drawing  in  evidence 
i-eferred  to  by  the  witness  in  the  last  answer. 

The  Court:     It  may  be  received. 

The  Clerk:     VV. 

(The   drawing   referred  to   was   received  in 
evidence  and  marked  as   Defendants'   Exhibit 

VV.) 

^ir.  Freeman:  You  are  offering  the  chart  and 
not  the  small  photostat  which  you  gave  us? 

Mr.  Huebner:  That  is  correct.  The  photostats 
are  merely  for  convenient  reference.  [798] 

Q.  (By  Mr.  Huebner)  :  With  respect  to  the 
double  angle  illustrated  there,  will  you  explain  what 
the  drawing  shows? 

A.  The  drawing  shows  an  aluminum  bronze 
sleeve,  having  a  double  angle  on  the  inside.  The  one 
nearest  the  right-hand  end  of  the  chart  is  at  a  83- 
degree  angle.  The  angle  adjacent  to  it  is  at  an  ISy^- 
degree  angle.  The  33-degTee  angle  has  a  length  of 
25/lOOOths  of  an  incli.  The  distance  from  the  inner 
end  of  that  33-degree  angular  surface  to  the  begin- 
ning of  a  radius  on  a  sleeve  which  was  not  cut  away 
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to  the  181/2-degree,  that  is,  to  the  beginning  of 
a  radius  on  a  steel  sleeve,  that  distance  is  23/lOOOths 
of  an  inch.  The  overall  length  of  contact  on  a  steel 
sleeve  not  cut  away  to  18i/2-degrees  is  48/lOOOths 
of  an  inch.  The  toe  base  or  the  outer  end 
base  and  middle  of  the  flare  are  also  noted  on  the 
drawing.  It  will  be  noted  that  the  25/lOOOths  long, 
33-degree  surface,  has  its  center  of  contact  nearer 
the  base  of  the  flare  than  the  end  of  the  flare. 

Q.  And  is  that  25/lOOOths  area  of  contact  surface 
in  the  sleeve  parallel  or  at  the  same  angle  to  the  ex- 
ternal surface  of  the  flare  of  the  tube  ? 

A.     Yes,  it  is. 

Q.  Were  you  familiar  with  hydraulic  fittings 
used  in  airplanes  prior  to  1941  when  the  sleeve  head 
angle  was  added?  A.     Yes. 

Q.  Were  you  familiar  with  them  just  as  [799] 
originally  installed  or  after  they  had  been  in  serv- 
ice? 

A.  Well,  both;  we  installed  them  at  the  Douglas 
Company,  and  we  overhauled  airplanes. 

Q.  You  had  some  field  trips  where  you  made  ob- 
servations concerning  that?  A.     Yes. 

Q.  Was  there  any  problem  observed  concerning 
the  sleeve  sticking  in  the  nut? 

A.     Not  that  I  became  acquainted  with. 

Q.  I  thought  perhaps  there  might  have  been 
some  occasions  when  you  observed  the  sticking  of 
the  sleeve  in  the  nut.  If  not,  we  will  pass  on  to 
something  else. 

A.     Well,  if  there  were,  the}'  were  so  few  that 
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tliey  made  no  impression  on  me  at  the  time.   I  don't 

remember  it  as  a  problem. 

Q.  Have  3^ou  had  any  experience  in  connection 
with  cracked  sleeves  of  the  three-})iece  ty])e  fitting's  ? 

A.     Yes. 

Q.  Do  you  have  any  knowledge  of  the  Douglas 
Airplane  Company  policy  with  respect  to  cracked 
sleeves  f  A.    Yes. 

Q.     Will  you  state  to  the  court  what  that  is? 

A.  Well,  I  saw  a  letter  which  the  Douglas  Air- 
craft Company  wrote  to  United  Airj^lane 

Mr.  Freeman :  I  object  to  that  clearly  as  hearsay 
testimony.  [800]  If  he  wants  to  produce  the  letter, 
that  is  another  story.  But  he  is  now  testifying  as  to 
what  is  in  a  written  dociunent.  It  is  secondary  evi- 
dence at  best. 

The  Court:     Sustained. 

Q.  (By  Mr.  Huebner) :  Don't  refer  to  the  let- 
ter or  base  it  on  hearsay.  Do  you  haA^e  any  personal 
knowledge  of  what  is  the  policy  of  the  Douglas  Air- 
craft Com^jany  with  respect  to  cracked  sleeves 
which  are  found  in  Douglas  airplanes  in  use? 

A.     Yes,  I  do. 

Q.     What  is  that  policy,  if  you  know? 

A.  Yes.  It  is  our  policy  to  permit  operators  to 
continue  to  operate  airplanes  having  cracked 
sleeves,  provided  that  the  fitting  is  not  leaking  after 
tightening. 

Q.  If  a  sleeve  is  cracked  is  there  present,  an>' 
longer,  any  hoop  tension? 

A.    Not  in  the  sleeve. 

The  Court:     May  I  ask  a  question?  How  can  you 
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determine  that  the  sleeve  is  cracked  after  it  is  once 

in  the  fitting'? 

The  Witness:  The  crack  extends  out  from  the 
head  out  to  the  tail  of  the  sleeve,  which  protrudes 
out  from  the  nut. 

The  Court:     And  you  can  see  the  crack? 

The  Witness:  Yes,  you  can  see  the  crack.  It 
separates  a  definite  amount.  Usually,  your  Honor, 
at  the  time  the  sleeve  cracks  a  slight  leak  or  drip 
develops,  and  it  is  [801]  necessary  to  tighten  the 
fitting  slightly,  which  then  in  most  cases  stops  the 
leak. 

The  Court:     You  never  put  in  a  cracked  sleeve? 

The  Witness:  No,  sir,  we  do  not  deliver  air- 
planes with  cracked  sleeves. 

Q.  (By  Mr.  Huebner)  :  Will  you  turn  to  the 
Parker  patent  in  suit,  please?  M 

A.     I  don't  have  a  co])v  of  that  here,  Mr.  Hueb- ^ 
ner. 

Q.  You  have  read  the  three  claims  of  this 
patent?  A.     Yes. 

Q.  And  heard  the  testimony  of  Mr.  Wolfram 
concerning  those  claims? 

A.     I  heard  some  of  it,  at  least. 

Q.  Well,  all  right.  Whether  you  did  or  not  I 
will  go  on  with  these  questions:  Take  claim  1  in 
l)aiticular  to  start  with,  what  is  there  described,  if 
anything,  in  that  claim  which  is  not  found  in  the 
prior  Parker  patent  No.  1,977,241,  which  is  in  the 
book  of  prior  art  patents?  [802] 

A.     Yes,   I   have  that.    In   Patent   2,212,1 8r;,   on 
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page  2,  ill  the  riglit-hand  colmmi,  line  9  says: 
"and  having  a  solid  head." 

As  I  interpret  this,  they  mean  not  having  the  cut- 
out shown  in  the  head  of  the  sleeve  in  the  prior  pat- 
ent 1,977,241. 

In  line  13,  the  patent  2,212,183  reads: 

"and  provided  with  a  coniform  flare." 

Patent  1,977,241  liad  a  spherical  flare. 

Q.  Those  are  the  only  two  differences  that  you 
observe  ? 

A.     I  haven't  finished  reading  it  yet. 

Q.     All  right. 

A.     Those  are  the  only  differences  in  claim  1. 

Q.  Do  you  find  in  any  of  the  other  prior  patents 
a  solid  head,  as  you  interpret  Mr.  Parker  to  mean 
when  he  defines  a  solid  head  in  claim  1  of  patent 
2,212,183?  A.     Yes. 

Q.  Is  a  solid  head,  for  example,  observed  in  1,- 
977,240?  A.     I  don't  have  that  here.    Yes. 

Q.  Is  a  solid  head  also  present  in  Parker  patent 
1,893,442?  A.     Yes. 

Q.  Do  you  find  both  of  these  two  prior  patents 
illustrating  the  head  as  being  provided  with  a  coni- 
form fiare? 

A.  Yes,  both  patents  1,893,442  and  1,977,240 
have  [803]  sleeves  and  bodies  having  coniform 
flares. 

Q.  Do  you  see  any  i:>roblem  involved  in  trans- 
posing the  solid  head  of  these  prior  patents  and  the 
coniform  flare  of  the  i)rior  patents  into  the  Parker 
patent  1,977,241?  A.     No. 

Q.     Now,  let's  refer  to  claim  2  of  patent  No.  2,- 
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212,183.    How  does  this  claim  differ  from  the  sul)- 

ject  matter  of  claim  1"? 

A.  The  principal  difference  appears  to  lie  in  the 
statement  starting  on  line  37  of  column  2  on  page  2, 
where  patent  2,212,183  says : 

"the  outer  surface  of  the  head  and  said  inner 
wall  of  the  coupling  are  so  dimensioned  that  the 
head  will  contact  with  the  nut  in  the  region  of 
the  clamping  shoulder,  while  the  remaining 
portion  of  the  head  is  free  from  contact  with 
the  coupling  member," 

That  appears  to  be  the  principal  difference. 

Q.  Other  than  that  phrase  which  3^ou  have  read, 
do  you  find  the  subject  matter  of  that  claim  to  be 
disclosed  in  one  of  the  prior  patents  in  evidence  ? 

A.    Yes. 

Q.  Do  you  find  it,  for  example,  in  1,977,240  or 
1,893,442? 

A.  It  is  difi&cult  to  tell  from  -442  whether  there 
is  [804]  room  for  radial  expansion.  In  -240,  there 
is  definitely  room  for  radial  expansion,  yes.  Every- 
thing appears  to  l3e  in  1,977,240  except  for  this  con- 
tacting in  the  region  of  the  clamping  shoulder. 

Q.  What  comparison  will  you  make  between  the 
early  Parker  patent  1,977,241  and  the  subject  mat- 
ter of  claim  2  of  the  patent  in  suit? 

A.  Patent  1,977,241  appears  to  show  a  tube  fit- 
ting essentially  the  same  as  the  one  shown  in  claim 
2  of  the  patent  in  suit,  except  that  the  clearance  in 
the  region  of  the  clamping  shoulder  is  sufficiently 
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great  so  tliat  it  pTol)ably  would  not  contact  in  that 

resfion. 

Q.  In  1,977,241,  docs  Fig.  1  show  the  parts  in 
wrench  tight  condition? 

A.     Fig.  1  shows  them  in  the — ves.  [805] 

Q.  Now,  in  that  Figure  1  of  that  patent,  is  thej-e 
ilhistrated  a  clearance  all  the  wa}^  around  the 
sleeve,  that  is  to  say,  between  the  sleeve  and  the  in- 
side of  the  nut?  A.     Yes. 

Q.  Refer  next,  if  you  will,  to  claim  3  of  the  pat- 
ent in  suit.  A.     Yes. 

Q.  To  short-cut  it,  I  will  suggest  that  that  com- 
bines approximately  features  of  claims  1  and  2, 
does  it  not?  A.     Yes,  that's  right. 

Q.  What  is  theie  about  claim  3,  then,  that  is 
not  found  specifically  in  one  of  these  prior  patents? 

A.  Well,  the  coniform  flare  or  the  solid  head  re- 
ferred to  in  line  55  is  found  in  tlie  i)rior  patents,  the 
coniform  flare  is  found  in  the  prior  patents;  initial 
contact  at  the  free  end  of  the  head  is  found  in  prior 
jjatents;  the  outer  surface,  being  an  inner  wall,  ''be- 
ing so  shaped  relative  to  each  other  that  when  the 
sleeve  head  expands  the  portion  of  said  head  con- 
tacting with  the  flared  end  of  the  tube  is  at  all  times 
out  of  contact  witli  the  coupling  member,"  that 
isn't  actually  a  combination  of  claims  1  and  2. 

Q.  Claim  3  does  not  require  that  the  sleeve  head 
contact  with  the  nut  in  the  shoulder  region  of  the 
sleeve  head,  does  it?  A.     That's  right.  [806] 

Q.  And  in  that  respect  do  you  find  the  feature 
as  it  is  defined  in  claim  3  to  be  piesent  in  Parker 
patent  1,977,241?  A.     Yes.   Also  in  -240. 
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Q.  When  you  say  "240,"  you  are  using  the  last 
three  numerals  of  the  patent,  is  that  right? 

A.     Yes,  1,977,240. 

Q.  When  3'ou  said  "240"  you  were  referring  to 
that  patent  by  the  last  three  numbers? 

A.     Yes. 

Q.  Among  the  prior  art  patents  which  have 
been  offered  in  evidence,  that  is,  the  prior  art  pat- 
ents or  the  publication,  which  is  in  evidence,  will 
you  select  the  ones  that  you  think  are  probably 
closer  for  the  purpose  of  special  consideration? 

A.  Well,  I  believe  that  the  publication  which 
was  offered  in  evidence.  I  don't  remember  the 
immber. 

Q.  You  are  talking  about  the  book  called  Pi])es 
and  Tubes,  the  1902  publication? 

A.     Yes,  that's  right. 

Q.     Exhibit  SS? 

A.  Exhibit  SS.  And  I  believe  of  the  early  pat- 
ents Guyer  No.  196,085,  McConnell  290,446,  Ben- 
zion  1,680,080,  and  Parker  1,977,241  show  similar 
fittings. 

Q.  Are  you  familiar  with  the  Douglas  Aircraft 
])ractice  [807]  with  respect  to  ordering  and  pur- 
chasing fittings  or  fitting  parts? 

A.     Well,  we  buy  parts  separately. 

Q.  Does  Douglas  Aircraft  ever  order  from  any 
of  the  sux)i)liers  fittings  as  assemblies? 

A.     Not  to  the  best  of  my  knowledge. 
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Q.  When  these  parts  get  to  the  plant,  what  is 
done  with  them'? 

A.     They  are  stocked  in  stock  bins. 

Q.  And  when  the  parts  are  used,  is  there  an\' 
practice  with  respect  to  selecting  parts  made  by  any 
particular  manufacturer'? 

A.  No ;  we  just  take  sleeves  out  of  one  bin,  nuts 
out  of  another,  and  so  on. 

Q.  Have  you  made  any  tests  in  connection  with 
preparation  of  your  testimony  here  using  flared 
head  tubes  with  fittings,  three-piece  fittings'? 

A.     Yes,  sir. 

Q.  Have  you  any  physical  examples  with  you 
illustrating  those  tests? 

A.     AVell,  they  are  here,  I  believe. 

Q.  Will  you  step  down  from  the  stand  and  select 
them,  please*? 

(Witness  leaves  stand.) 

A.  Shall  1  take  them  with  me  to  the  [808] 
stand "? 

Q.  Yes,  take  them  with  you  to  the  stand.  Now, 
before  proceeding  with  a  discussion  of  the  physical 
specimens  you  have  selected,  I  want  to  call  your  at- 
tention to  Plaintiff's  Exhibit  28-D,  which  is  an 
illustrated  drawing  entitled  "Typical  Fitting  for 
].ead  Pipe."  A.     Yes. 

Q.  Do  you  understand  what  the  plaintiff  is  at- 
tempting to  illustrate  in  that  Exhibit  28-1)? 

A.     Yes.  [809] 

Q.     In  actual  practice,  is  it  necessary  that  the 
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lead  be  pushed  out  into  engag-ement  with  the  inter- 
nal threads  on  the  nut,  as  shown  there? 

A.  Not  in  order  to  produce  a  satisfactory  seal- 
ing fitting,  no. 

Q.  Have  you  made  a  physical  si3ecimen  which 
illustrates  that  that  is  not  so?  A.     Yes. 

Q.  Identify  it,  if  you  will,  please,  and  I  will  cof- 
fer it  in  evidence. 

A.  I  have  three  samples  which  illustrate  that,  I 
think. 

Q.  Let's  take  them  one  at  a  time.  Give  them 
some  descriptive  identification. 

A.     All  right.    The  sample  of  half -inch  tubing, 
with  a  plug  fitting  on  one  end  and  a  threaded  fitting 
on  the  other  end,  identified  as  Adams  sample  No.  4,  i 
was  tightened  to  30  pounds  inches  torque 

Q.  Just  a  minute  before  you  go  on  with  that  and 
let  me  oft'er  that  in  evidence  so  that  we  can  specifi- 
cally refer  to  it. 

Mr.  Huebner:     i  offer  that  in  evidence. 

The  Court :     It  may  l)e  received. 

The  Clerk:     WW.  [810] 

(The  article  lef erred  to  was  received  in  evi- 
dence and  marked  Defendants'  Exhibit  WW.) 

Q.  (By  Mr.  Huebner) :  Now,  continue  with 
your  description  and  explanation  of  Exhibit  WW. 

A.  Exhibit  AVW  consists  of  a  tube  which  was 
flared  at  both  ends. 

Q.  Hold  it  up  so  the  court  can  see  it,  if  you 
will. 


^W 
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A.  Yes.  — ^Yhicll  was  flared  at  both  ends.  It  was 
then  tightened  until  by  appearance  of  the  surfaces, 
it  ai)pears  that  it  would  probably  seal.  It  was  then 
tested —  This  required  a  torque  of  30  pounds  inches, 
wrench  torque.  It  was  then  put  on  a  hydraulic  test 
stand  and  tightened  until  it  burst.  It  burst  at  1800 
ponnds  per  square  inch  pressure. 

Q.     And  does  that  burst  show  in  the  tube '? 

A.     Yes,  down  near  the  threaded  fitting  end. 

Q.  What  kind  of  fittings  or  fitting  parts  are  on 
the  ends  of  the  tube? 

A.  They  are  No.  8  fittings,  sleeves,  nuts,  and 
bodies,  the  AN-8  size.  The  nuts  are  Parker  manu- 
facture, I  believe — yes.  The  body  seems  to  be  Mas- 
ters manufacture,  the  threaded  body.  I  can't  make 
out  the  other  body.  The  identification  on  the  sleeve 
isn't  visible,  so  I  don't  know  the  manufacturer  of 
the  sleeve. 

Q.  Did  you  disassemble  the  exhibit  after  the 
])ursting  test  to  examine  the  condition  of  the  flare 
and  the  interior  [811]  threads  of  the  nut  ? 

A.     No.    This  one  has  not  been  disassembled. 

Q.     It   is   still   in   its   original   tight   condition*? 

A.    Yes. 

Q.  Now,  will  you  take  your  next  sample  and 
identify  it  by  sample  number  and  I  will  offer  it  in 
evidence. 

The  Court:  Before  he  goes  on,  can  I  ask  a 
question  ? 

The  Witness:     Yes. 


I 
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The  Court:     I  notice  that  tube  burst  under  the 


pressure. 

The  Witness:     Yes. 


The  Court :  Does  that  indicate  in  any  way  there 
was  a  defect  in  the  sleeve*? 

The  Witness:  No.  That  is  customary.  The  fit- 
tings are  usually  stronger  than  the  tube.  In  fact, 
it  is  our  practice  usually  to  use  fittings  that  are 
stronger  than  the  tube  so  that  the  tube  does  not 
burst. 

The  Court:     It  bursts?  ' 

The  Witness :  Yes.  The  next  sample  is  identified 
as  Adams  sample  No.  3. 

Mr.  Huebner:  I  will  offer  in  evidence  sample 
No.  3. 

The  Court:     It  may  be  received. 

^rhe  Clerk :     Exhibit  XX. 

(The   article   referred   to   was   received   and 
marked  Defendants'  Exhibit  XX.)   [812] 

Q.  (By  iSIr.  Huebner) :  Now,  take  this  Ex- 
hibit XX  and  tell  what  the  parts  are,  what  was 
done  with  them,  and  what  happened. 

A.  Exhibit  XX  is  a  duplicate  of  the  previous 
exhibit.  It  was  tightened,  and  this  time  I  tightened 
it  to  30  pounds  inches  torque.  Then  I  ver}^  care-  j 
fully  examined  it  for  leakage  while  the  test  pressure 
was  being  applied.  At  1,000  pounds  per  square 
inch,  which  would  be  three  or  four  times  the  work- 
ing pressure  at  which  a  tube  of  this  burst  strength 
would  be  normally  used,  at  1,000  pounds  per  square 
inch,  there  was  a  slight  leak  at  one  end.    8o  the  fit- 
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ting  was  then  re-tightened  to  40  pounds  inches 
torque.  The  pressure  was  then  hicreased  to  1,500 
pounds  per  square  inch,  or  just  below  the  burst 
pressure,  and  it  was  held  for  10  miiuites.  During 
this  time  no  leakage  appeared.  1  carefully  observed 
the  assembly  during  the  test. 

Q.  Have  you  disassembled  those  parts  since  the 
test? 

A.  No.  This  is  in  its  originally  tightened  posi- 
tion. 

Q.     Now,  take  up  your  next  sample. 

A.     The  next  sample  is  Adams  sample  No.  6. 

Mr.  Huebner:     I  will  offer  this  in  evidence. 

The  Court :     It  may  be  received. 

The  Clerk:     YY. 

(The  article  referred  to  was  received  in  evi- 
dence and  marked  Defendants'  Exhibit  [813] 

YY.) 

Q.  (By  Mr.  Huebner)  :  Now,  referring  to  Ex- 
hibit YY,  what  are  the  parts,  what  did  you  do  with 
them,  and  what  happened'? 

A.  Exhibit  YY  shows  a  fitting  identical  to  (jne 
end  of  the  previous  samples. 

Q.     By  "previous  samples,"  you  mean  W\Y? 

A.  Yes,  WW— both  XX  and  WW.  This  sam])le 
consists  of  a  piece  of  lead  tubing,  an  AN-8  fitting 
])ody,  AN-8  nut  of  Parker  manufacture,  and  AN-8 
sleeve.  I  tightened  this  assem])l\'  to  40  ])<)un(ls 
inches  torque,  which  is  the  same  torque  that  was  I'e- 
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quired  to  liold  pressure  without  leakage  ou  sample 
XX,  and  is  33  per  cent  above  the  pressure  required 
to  burst  sami^le  WW.  This  was  tightened  to  40 
pounds  inches  with  the  same  torque  wrenches  that 
were  used  to  tighten  samples  WW  and  XX. 

This  fitting  was  then  locked  by  means  of  a  sciew 
to  })revent  its  turning  and  was  then  machined  \\y 
show  cross-section  through  the  fitting.  It  can  be 
observed  from  looking  at  this  cross-section  that  the 
lead  tube  at  the  torque  required  to  seal  is  not 
squeezed  out.  In  fact,  it  looks  just  about  identical 
to  cross-sections  through  normally  tightened  alu- 
minum tubes  in  aluminum  alio}*  fittings.  The  torque 
required  to  seal  is  approximately  one-fifth  of  the 
torque  required  to  seal  aluminum  alloy  fittings,  be- 
cause lead  is  on  the  order  of  one-fifth  of  the  hardness 
of  aluminum  alloy  tubing  [814]  that  is  used  in  con- 
ventional aircraft  work. 

The  sealing  torque  was  arrived  at  in  the  same 
manner  it  would  have  been  arrived  at  with  alumi- 
num tubing  and  aluminum  alloy  fittings. 

Q.     Do  you  have  one  more  physical  example? 

A.     Yes. 

Q.     What  is  its  identification? 

A.     Sam])le  No.  2,  xVdams  sample  No.  2. 

31r.  Huebner:     I  offer  that  in  evidence. 

The  Court :     It  may  be  received. 

The  Clerk:     ZZ. 

(The  article  referred  to  was  received  in  evi- 
dence and  marked  Defendants'  Exhibit  ZZ.) 

Q.     (By  Mr.   Huebner) :     Referring  to   Exhibit 
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ZZ.  exi^laiii  to  the  court  what  tliat  is  and  wliat  it 

illnstrates. 

A.  Exhibit  ZZ  is  a  piece  of  lead  tnbinj^  as- 
sembled on  a  -8  body,  using  -8  sleeve  and  -8  nut. 
This  was  tiglitened  to  three  times  the  torque  pre- 
viously determined  as  being  required  to  seal.  This 
was  tightened  to  120  pounds  inches.  It  can  be  ob- 
served that  when  this  fitting  was  tightened  to  three 
times  its  normal  torque,  the  tube  is  almost  squeezed 
completely  in  two,  and  th(;  end  of  tlie  tube  flare  has 
been  squeezed  out  into  the  threads.  This  fitting 
shows  an  ap})earance  similar  to  the  appearance  of 
aluminum  tubes  which  have  been  tightened  to  three 
or  four  times  their  normal  [815]  torque. 

Q.  Do  these  examples  that  you  have  referred  to 
illustrate  that  standard  AN  fittings  are  suitable  for 
coujiling  to  flared  lead  tubes?  A.     Yes.  [816] 

Q.  In  connection  with  your  lead  tube  experi- 
meiits,  or  tests  that  you  have  described,  did  you  d'> 
anything  in  connection  with  aluminum  tubing  for 
comparative  purposes?  A.     Yes. 

Q.  These  two  samples  here,  are  they  ones  that 
}'ou  prepared?   One  is  No.  8  and  the  other  is  No.  9. 

A.  I  jjrepared  this  one  (indicating).  I  think 
Mr.  Masters  made  up  this  one  (indicating). 

Q.     Which  one  did  you  prepare,  )jy  munber  ? 

A.     I  prepared  the  one  marked  Sample  No.  8. 

Mr.  Huebner:  I  will  offer  in  evidence  Sample 
No.  8. 

The  Clerk :     AAA. 

The  Court:     It  will  be  received. 


164:  The  Parker  Appliance  Co.,  etc. 

(Testimony  of  Harold  \V.  Adams.) 

(The  device  referred  to  was  marked  Defend- 
ants' Exhibit  AAA,  and  was  received  in  evi 
dence.) 

Q.  (By  Mr.  Huebner)  :  What  is  AAA  and 
what  does  it  illustrate  in  comparison  with  the  lead 
tube  exhibit? 

A.  Well,  Exhibit  AAA  shows  a  -8  size  aluminum 
tube,  with  a  -8  body,  -8  nut,  and  -8  sleeve,  which  has 
been  tightened  to  the  normal  torque  of  200  pounds 
inches,  w^liich  is  the  normal  torque  for  aluminum 
tubes.  Now,  this  is  squeezed  out  about  the  same 
amount  and  resembles  generally  the  lead  tube  sample 
which  was  tightened  to  its  normal  torque  of  about 
40  pounds  inches. 

Do  you  want  the  other  two  samples?  [817] 

Q.  If  the  court  doesn't  need  them  for  the  mo- 
ment, I  will  hand  them  to  counsel. 

Reference  was  made  a  moment  ago  to  Sample 
No.  9,  which  I  think  you  said  Mr.  Masters  made. 
Did  you  work  with  or  give  him  directions  to  do  any- 
thing in  your  presence  on  it? 

A.     Oh,  yes.   I  told  him  to 

Q.     That  is  enough  for  the  moment. 

Mr.  Huebner:  I  offer  in  evidence  Sample  No. 
9,  and  then  ask  you  about  it. 

The  Court :     It  may  be  received. 

The  Clerk:     BBB. 

(The  object  referred  to  was  marked  De- 
fendants' Exhibit  BBB,  and  was  received  in 
evidence.) 

Q.     (By  Mr.  Huebner:     Now,  avoid  hearsay  that 
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you  told  him  to  do  this  or  told  him  to  do  that,  hut 
explain  what  he  did  under  your  direction  so  far  as 
you  know,  what  it  is  and  what  it  illustrates,  and  1 
am  talking-  about  BBB. 

A.  He  tightened  this  fitting,  Mr.  Masters 
tightened  this  fitting  to  525  pounds  inches  torque. 
This  is  between  two  and  three  times  the  normal 
torque  required 

Q.     What  is  the  metal  of  the  tube? 

A.  This  is  an  aluminum  tube  with  -8  body,  nut, 
and  sleeve.  After  tightening  to  525  pounds  inches 
this  fitting  was  sectioned.  It  can  be  seen  from  the 
section  that  the  tube  is  almost  completely  squec^zed 
away  and  that  the  end  of  the  tube  [818]  fiare  has 
expanded  into  the  threads  of  the  nut  in  similar 
fashion  to  the  end  of  the  tube  fiare  on  the  lead 
tube  which  was  over-tightened  to  120  inch  pomids. 

Q.  In  connection  with  these  fitting  assemblies 
when  cou])]ed  up  with  fiared  tubes,  and  regardless 
of  whether  the  tube  is  of  lead  or  aluminum  or  steel, 
the  length  of  the  flare  relative  to  the  proportions  or 
measurements  of  the  sleeve  and  nut  has  something 
to  do,  hasn't  it,  with  whether  the  material  of  the 
tub(»  is  jnished  out  into  the  threads? 

A.  AVell,  yes,  a  longer  tube  would  be  pushed  out 
into  the  threads,  would  fill  more  of  the  threads 
w^hen  it  was  over-tightened. 

The  Court:  Just  a  minute.  You  say  a  longer 
tube.  Do  you  mean  a  longer  fiare? 

The  Witness:     Yes,  a  longer  fiare. 

Q.     (By  Mr.  Huebner) :     On  these  lead  tube  ex- 
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hibits  and  the  alimiiniun  tube  exhibits  which  you 
have  just  testified  concerning,  was  the  length  of  the 
flare  on  the  respective  tubes  made  in  accordance 
with  standard  specifications? 

A.  It  w^as  about  the  minimum  length  permitted 
by  the  specification  in  both  cases. 

Q.  The  patent  in  suit,  2,212,183,  we  will  go  back 
to  that  for  a  moment,  in  claim  1  talks  about  initial 
contact.  According  to  the  description  of  that  claim, 
may  the  initial  contact  of  the  nose  and  of  the  sleeve 
be  at  any  point  along  [819]  the  outer  surface  of  the 
flare,  or  is  it  required  to  be  at  or  near  the  extreme 
end  of  the  flare  of  the  tube? 

A.  In  patent  2,212,183,  page  2,  column  2,  begin- 
ning with  line  14, 

"the  initial  contact  of  the  head  with  the  flared 
end  of  the  tube  is  at  the  free  end  of  the  head 
and  adjacent  the  outer  end  of  the  flared  end  of 
the  tube," 
so  it  must  be  very  close — I  would  interpret  "ad- 
jacent"— very  close  to  the  outer  end  of  the  flared 
end  of  the  tube.   It  is  out  at  the  largest  diameter  of 
the  flared  end  of  the  tube. 

Q.  When  you  say  very  close,  having  reference 
to  the  word  "adjacent,"  how  close  in  measurement 
must  that  be? 

A.  Well,  "adjacent"  means  to  me  alongside.  I 
don't  know  what  it  would  be  in  inches.  I  should 
think  it  ought  to  be  within  the  outer  10  per  cent 
or  so. 

Q.     Well,  then,  if  the  nose  of  the  sleeve  were  to 
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have  initial  contact  more  than  10  per  cent  of  the 
distance  back  from  the  extreme  end  of  the  flare,  you 
would    say    that   was    not   "adjacent"    within    the 
meaning  of  the  patent?  A.     Yes. 

Q.  1  would  like  you  to  take  physical  Exhibit  No. 
32.  Are  you  able  to  tell  from  a  visual  inspection  of 
the  parts  comprising  this  exhibit  whether  the  sleeve 
does  make  initial  [820]  contact  of  the  sleeve  of  the 
toe  with  the  flare  on  the  tube  adjacent  the  outer  end 
of  the  flare. 

A.  Yes,  I  can  tell.  It  obviously  doesn't,  because 
about  half  of  the  flare  is  protruding  from  the  slee^'e 
when  the  sleeve  is  brought  in  contact  witli  the  flare. 

Q.  Then  you  would  say  that  that  particular 
physical  specimen  does  not  comply  with  the  teaching 
of  claim  1  of  the  patent  in  suit'? 

A.     That's  right. 

Q.  Were  you  present  when  Mr,  Masters  con- 
ducted some  of  the  demonstrations  on  various  fit- 
tings where  he  bored  holes  in  from  the  side  through 
the  nut  to  measure  the  expansion  or  lack  of  expan- 
sion of  the  sleeve  ? 

A.     Yes,  I  was. 

Q.  In  the  AN  fitting  made  according  to  standar<l 
specifications  and  employed  with  a  flared  tube  made 
to  standard  specifications,  when  the  nut  is  tightened 
to  standard  torque  requirement  to  effect  sealing,  is 
there  ever  any  contact,  as  far  as  the  demonstrations 
that  you  have  observed,  between  the  outside  of  the 
sleeve  head  and  the  inside  of  the  nut  in  the  region  oi' 
the  shoulder"? 
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A.  No,  I  have  never  ol)served  any  contact  in  that 
region.  And  from  my  measurements  and  Mr.  Mas- 
ters', I  don't  see  how  it  is  possible  for  there  to 
be  any. 

Q.  Would  you  say  that  a  shoulder  contact  ha- 
tween  the  [821]  outside  surface  of  the  sleeve  head 
and  the  inside  surface  of  the  nut  would  have  any 
advantage  ? 

A.  Well,  that  would  depend  again,  on  relative 
clearances,  and  so  on.  Actually  it  might  help  to  pre- 
vent the  sleeve  cracking  that  we  are  having  [822] 
now. 

Q.  If,  however,  the  proportions  and  measure- 
ments are  employed  according  to  standard  AN — 
withdraw  that  question. 

You  are  familiar  with  the  specifications  for  the 
AN  fittings  in  the  various  sizes,  I  assume. 

A.     Yes,  sir. 

Q.     And  the  metals  employed?  A.     Yes. 

Q.  When  any  of  these  are  made  according  to 
AN  specifications,  employing  the  metals  called 
for,  in  your  opinion  is  it  ever  possible  that  there 
will  be  a  shoulder  contact  between  the  outside  of 
the  sleeve  head  and  the  inside  of  the  nut  in  the 
region  of  the  shoulder  ? 

A.     Not  under  normal  tightening. 

The  Court:  May  I  ask  a  question?  You  said 
you  were  having  some  trouble  with  sleeves  crack- 
ing, is  that  right? 

The  Witness:     Yes,  sir. 

The  Court:  I)o  you  know  what  causes  a  sleeve 
to  crack? 
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The  Witness:     Yes,  sir. 

The  Court:     What? 

The  Witness:  Too  nuich  clearance  around  the 
toe  of  the  sleeve. 

The  Court:     Around  the  toe  of  the  sleeve"? 

The  Witness:  Yes,  because  that  is  where  the 
principal  radial  load  is. 

The  Court:  What  do  you  mean  by  too  nmch 
clearance?  [823] 

The  Witness:  Well,  so  much  clearance  that  the 
sleeve  head  expands  so  far  that  it  can't  take  it 
any  more  and  finally  cracks  out  here  in  this  region. 
I  will  have  to  describe  it.  I  mean  by  the  toe  of  the 
sleeve  the  right  hand  of  the  sleeve  in  Exhibit  VV. 
If  there  is  too  nmch  clearance  between  the  toe  of 
the  sleeve  and  the  inside  of  the  nut,  then  when  the 
litting  is  tightened,  this  can  expand  too  far  and  it 
can   crack.     That   is   the   dimensional   reason. 

Another  reason  is  that  the  material  may  be  such 
that  it  has  a  jjoor  elongation,  that  is,  that  it  won't 
stretch  sufficiently  without  failing.  Brittle  like 
glass.   It  takes  a  brittle 

The  Court:  Is  this  cracking  of  the  sleeve  some- 
thing new? 

The  Witness:  I  think  it  has  been  worse  in  re- 
cent years,  yes. 

The  Court:  What  I  am  getting  at  is,  did  you 
have  the  cracking  of  the  sleeve  before  you  used  the 
latest  form  of  the  sleeve,  that  is,  before  they  de- 
veloped all  these  angles,  toe  contact,  and  so  forth 
and  so  on? 
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The  Witness:     I  think  we  may  have  had  a  few 
cases,   from  what   I   rememl^er.    It  is  hard  to  re- 
member back.    That  is  10  years  ago.    I  believe  we  : 
may  have  had  a  few  cases  then,  but  we  are  ha^dng 
more  cases  now.   That  is  the  best  of  my  memory. 

The  Court:  The  problem  has  been  accentuated 
under  the  [823a]  new  forms  of  sleeve,  is  that  right '^ 

The  Witness:  That's  right.  That  is  definitely 
true. 

The  Court:  I  notice  you  are  looking  at  tlie 
clock.  It  is  11:00  o'clock.  Maybe  we'd  better  take 
our  morning  recess.  We  will  now  recess  until  15 
minutes  after  11 :00. 

(Recess.) 

Q.  (By  Mr.  Huebner) :  Mr.  Adams,  are  you 
familiar  witli  any  action  by  the  SAE  committee  re- 
garding making  the  angle  on  the  outside  of  the 
sleeve  head  an  optional  thing?  A.     Yes. 

Q.     What  is  the  action  ? 

A.  The  SAE  conunittee  on  tube,  pipe,  hose,  and 
lubrication  fittings,  on  January  11,  1950,  approved 
SAE  standard  87  degree  tube  fittings,  which  is 
practically  identical  to  the  AN  fitting,  except  that 
the  1  degree  angle  on  the  outside  of  the  sleeve  head 
is  optional. 

Q.  With  respect  to  the  physical  tests,  and  visual 
observations,  we  have  in  evidence  here  a  great  many 
cut-away  models  of  assembled  parts  of  tubes.  We 
have  others  that  have  been  drilled  from  the  out- 
side through  the  nut.    What  would  you  say  as  to 
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the  respective  reliability  of  visual  observation  of 
cut-away   models   as   against   actual   measurements 
of  capped  mit  models  ? 

A.  Well,  vivSual  models  are  all  right  to  get  a 
general  idea  of  what  is  going  on,  but  if  you  want 
to  know  accurately  [823b]  what  is  happening  with 
regard  to  small  clearances,  1  think  the  measurement 
is  the  only  thing. 

Mr.  Huebner:     You  may  cross-examine. 

Cross-Examination 
By  Mr.  Freeman : 

Q.  When  you  made  your  lead  j)ipe  flare,  did 
you  measure  the  diameter  at  the  toe  of  the  flare? 

A.     No. 

Q.  There  is  a  minimum  measurement  require- 
ment according  to  AN  specifications? 

A.     Yes,  sir. 

Q.  And  when  you  told  the  court  you  followed 
the  minimum  sizes  of  the  flare,  did  you  do  that  by 
o]:>servation  only? 

A.  The  flaring  machine  has  a  stop  on  it.  We 
set  the  stop  down  to  about  the  low  limit. 

Q.  I  am  wondering  if  you  could  measure  for 
me  the  overall  diameter  of  the  flare  of  the  exhibit 
that  I  am  now  handing  you,  which  is  Defendants' 
Exhibit  YY,  and  then  tell  me  whether  or  not  tliat 
comes  within  the  minimum  as  provided  for  in  the 
AN  specifications. 

A.  Well,  you  will  have  to  give  me  a  copy  of  the 
AN  specifications,  too,  then. 
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(Mr.    Freeman    handing    document    to    wit- 
ness.) 

A.  It  seems  to  be  just  about  5/8.  This  is  di- 
ameter [823c]  for  half-inch  tubing,  minus  10.  That 
would  be  6 — 4/6, — I  would  say  this  is  about  20 
thousandths  under  the  minimum. 

Q.  That  measurement  that  you  just  made  was 
after  you  applied  the  necessary  torque  to  bring- 
about  sealing  contact;  correct?  A.     Yes. 

Q.  And  it  is  true  that  the  lead  will  flow  out  or 
that  the  size  of  the  flare,  that  is,  the  diameter  at 
the  toe,  will  increase  somewhat  due  to  the  torque 
pressure  ai)plied  in  bringing  about  sealing  con- 
tact; correct?  A.     I  am  not  sure  of  that. 

Q.  Haven't  you  observed,  as  a  matter  of  fact, 
that  when  you  tighten  up  a  fitting,  that  there  is 
some  expansion  of  the  flare  itself  at  the  toe  end? 

A.  When  you  overtighten  it,  yes,  certainly.  This 
is  not  overtighted,  however. 

Q.  Would  you  say  that  there  is  no  expansion 
whatsoever  of  the  flare  itself  under  normal  torque? 

A.     I  would  say  I  have  never  measured  that. 

Q.     And  you  don't  know?  A.     That's  right. 

Q.  Now,  it  is  a  fact,  is  it  not,  that  lead  will 
flow?  A.     Yes. 

Q.  And  it  is  a  fact  that  it  will  flow  more  freely 
than,  say,  aluminum  tubing,  under  the  same  torque 
or  pressure  ?  [823d] 

A.     Under  the  same  torque,  yes,  certainly. 

Q.  So  that  are  you  willing  to  say  here  that  there 
has  been  no  flow  of  the  lead  pipe  in  the  fitting  that 
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you   liave   here   produced   as   illustrative   of   what 
would  happen  with  a  lead  pipe  and  a  fitting  of  the 
-8  size? 

A.  No,  I  wouldn't  say  that  there  has  been  no 
flow.  I  think  there  definitely  has  to  be  some  to  seal, 
just  as  there  is  on  aluminimi  tubing.  [823e] 

Q.  So  that  when  you  told  us  a  minute  ago  that 
the  measurements  that  you  have  now^  made  was 
20/lOOOths  of  an  inch  less  than  normal,  it  is  fair 
to  assume,  when  you  started  with  the  flare  on  the 
lead  pipe  that  you  have  in  your  hand,  that  the 
amount  was  even  greater  than  20/10()0ths  below 
minimum '? 

A.  I  wouldn't  say  that  for  sure,  because  it 
might — you  never  know  whether  the  thing  bent  in 
or  something.  I  wonder  if  we  have  any  around 
that  aren't  tightened,  or  something  of  that  sort. 

Q.  I  am  talking  about  the  one  you  introduced 
here  as  an  exhibit. 

A.     It  was  probably  pretty  close  to  this. 

Q.  A¥e  are  both  agreed  that  even  imder  the 
torque  pressure  necessary  to  bring  about  sealing 
contact  it  was  at  least  20/lOOOths  less  than  a  normal 
flare. 

A.  I  think  that  is  probably  safe  to  say,  yes.  The 
reason  for  that  is  that  the  sto])  doesn't  stop  on  the 
diameter,  the  stop  stops  on  the  length,  and  this  is  a 
little  thicker  walled  tube  than  would  normally  be 
used  in  aircraft,  so  when  the  stop  is  set  for  the 
length  it  cuts  the  diameter  a  little  on  a  thick  walled 
tube. 
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Q.     And  isn't  it  also  true  that  the  outside  di-, 
ameter  of  the  lead  tube  that  you  have  there  actu-^ 
ally  filled  up  the  sleeve  or  the  tubular  portion  of 
the  sleeve   itself  and  is  in   frietional  engagement 
therewith?  [824] 

A.  No;  the  sleeve  slipped  on  freely.  The  lead 
tube  had  a  ridge  down  one  side,  which  I  had  to 
scrape  away,  in  the  region  of  the  sleeve,  and  the 
sleeve  did  slip  on  freely. 

Q.  And  is  the  sleeve  in  contact  with  the  lead 
pipe  at  the  present  moment? 

A.  Well,  of  course  it  is  in  the  region  of  the 
flare. 

Q.  I  am  talking  about  that  portion  that  extends 
up  beyond  the  nut. 

A.  Well,  in  the  region  of  the  head  here  it  is 
not  in  contact.  In  the  region  of  the  sleeve  in  the 
parallel  portion  of  the  sleeve  head  it  is  not  in 
contact. 

Q.  Now,  turning  to  your  Exhibit  W,  which  is 
on  the  blackboard  here,  what  portion  of  that  illus- 
tration do  you  refer  to  as  the  flare  ? 

A.     The  flare  of  the  tube? 

Q.     Yes.  A.     The  yellow  portion. 

Q.  The  yellow  portion  includes,  likewise,  the 
tube  proper,  does  it  not  % 

A.  Yes.  The  yellow  portion  to  the  right — well, 
I  would  say  to  the  right  of  the  center  of  the  radius 
abovit  which  the  bend  takes  place. 

Q,     You  have   a   line   ^^ith   the  words   "base   of 
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flare"   extending   across   the   tube   portion,    is   thnt 

correct?  A.     Yes.  [825] 

Q.  Now,  is  there  any  portion  of  the  flare  to  the 
left  of  that  line  as  you  look  at  the  drawing? 

A.  Well,  T  had  in  my  own  thinking  divided  it 
up  into  three  parts;  the  straight  tube,  the  radius, 
and  the  flare. 

Q.     All  right. 

A.  That  line  "base  of  flare"  is  drawn  through 
the  center  of  the  radius. 

Q.  Isn't  it,  as  a  matter  of  fact,  that  it  is  drawn 
to  exclude  the  curved  portion A.     Yes. 

Q.     between    the   tube   and   what   you   have 

called  the  flare?  A.     Y^es,  that's  right. 

Q.  What  do  you  call  that  curved  portion'?  Is 
that  part  of  the  flare,  part  of  the  tube  portion,  or 
what  is  it"? 

A.     Well,  I  call  it  a  transition  area. 

Q.  And  you  excluded  that  transition  area  when 
you  provided  the  measurements  of  the  flare  and 
obtained  the  term  "middle  of  flare";  correct? 

A.     Yes,  sir,  correct. 

Q.  And  by  doing  it  the  way  you  did  you  had 
one  portion  of  the  flare  23/lOOOths  of  an  inch,  and 
the  portion  in  contact  with  the  sleeve  25/lOOOths 
of  an  inch ;  correct  ? 

A.  Well,  the  23/lOOOths  was  actually  measured 
on  the  cut-away  sleeve.  However,  it  would  apply  to 
tlie  flare,  too,  [826]  yes. 

Q.     When  you  say  "measured  on  the  cut-away  oF 
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the  sleeve,"  the  measurement  of  23/lOOOths  actually 

extends  from  the  "base  of  flare"  line? 

A.  Yes,  that  comes  at  the  same  place  as  the  cut- 
away on  the  sleeve. 

Q.  Then,  I  take  it  that  you  do  not  take  into  ac- 
count at  all  that  transition  portion,  that  is,  be- 
tween the  tube  and  the  flare,  in  any  of  your 
calculations  that  you  have  here  given  us  ? 

A.     That's  right. 

Q.  And  mij[yht  the  calculations  be  different  if 
you  included  that  portion  of  the  flare  as  part  of  the 
flare  proper?  A.     Yes. 

Q.  Now,  I  take  it  that  you  made  no  measure- 
ments of  the  outside  diameter  of  the  flare  of  the 
tube  of  Exhibit  ZZ  prior  to  making  your  test? 

A.  This  was  made  with  the  same  stop  setting  as 
were  all  of  the  lead  tube  samples. 

Q.  So  if  the  other  one  that  we  referred  to  spe- 
cifically, Defendants'  Exhibit  YY,  fell  20/lOOOths 
below  minimum,  then  it  is  fair  to  assume  that 
these,  likewise,  fell  short?  A.     That's  right. 

Q.  How  about  Exhibit  WW  and  XX?  The 
same  applies?  [827] 

A.     They  were  all  made  with  the  same  setting. 

Q.  How  about  Defendants'  Exhibit  AAA,  which 
is  an  aluminum  tube  within  the  fitting,  was  that 
made  on  the  same  instrument? 

A.  Yes,  that  was  made  on  the  same  tube  flaring 
machine. 

Q.     Do  you  ever  check  the  ovei'all  diameter  of 
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the  flares  after  the  tubes  have  been  flared  to  deter- 
mine their  accuracy  for  proper  use  % 

A.  Not  normally.  We  set  the  stop  length  to 
govern  the  length  of  the  flare  on  the  machine. 

Q.  Are  those  stops  occasionally  inspected  and 
checked  for  accuracy  ? 

A.     At  the  Douglas  Company  they  are,  yes. 

Q.  Do  you  provide  gauges  of  the  go  and  no-go 
kind?  A.     Not  to  the  best  of  my  knowledge. 

Q.  Well,  what  kind  of  inspection  do  you  give 
the  instrmnentality  by  which  you  make  flares  on 
tubes  % 

A.  Normally  we  make  a  few  sam^jles  on  a  ma- 
chine with  a  certain  macliine  fltting,  and  then  we 
check  it  to  10061,  and  then  we  go  ahead  and  make 
flare  tubes  on  that  machine  with  that  macliine  set- 
ting. [828] 

Q.  And  the  10061,  that  is  the  dimensional 
drawing  %  A.     Yes. 

Q.  Which  WQ:  have  referred  to  here  as  an  AN 
drawing?  A.     That's  right. 

Q.  In  the  event  you  are  20  thousandtlis  beh)w 
minimum,  as  provided  for  on  that  drawing,  what 
do  you  do  about  that  ? 

A.  I  expect  we  would  re-set  it  at  20  thousandths 
below. 

Q.  In  other  words,  it  is  not  the  practice  of  the 
Douglas  Company  to  let  any  more  flares  be  used 
than  absolutely  necessary  that  fall  below  the  mini- 
nmm;  correct?  A.     Yes. 
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Q.  Douglas  Company  prides  itself  on  precision 
of  manufacture ;  correct  ? 

A.  Well,  a  10  thousandths  tolerance  is  a  little 
too  close  on  these  flares,  but  we  come  pretty  close 
to  it. 

Q.  Well,  you  don't  deliberately  start  out  and 
take  the  10  thousandths  tolerance A.     Xo. 

Q.  and  then  knock  oif  another  20  thou- 
sandths, do  you?  A.     No. 

Q.  Now,  I  am  going  to  ask  you  which  single 
patent  of  those  that  you  have  here  referred  to  is  in 
your  opinion  the  best  anticipation  of  the  Parker 
patent  in  suit.  And  when  [829]  I  say  "patent"  I 
also  include  there  the  Bjorling  publication. 

A.  I  think  they  might  differ  for  different  claims 
of  the  patent  in  suit. 

Q.  Well,  you  give  me  then  the  one  you  think  is 
the  best  single  reference  for  claim  1. 

A.  I  think  probably  Parker  patent  1,977,241  is 
closest  to  claim  1  of  the  patent  in  suit. 

Q.     Now,  move  over  to  claim  2  and  do  the  same. 

A.  Might  I  have  the  publication  you  refer  to, 
a  cop3^  of  it  ? 

Mr.  Freeman:  It  is  your  exhibit.  Will  you  give 
him  the  Bjorling? 

(Mr.  Huebner  complying.) 

The  Witness:  I  think  probably  Parker  1,977,- 
210  is  closer  to  claim  2  of  the  jiatent  in  suit  than 
the  others. 
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Q.  (By  Mr.  Freeman) :  You  consider  it  the 
best  reference? 

A.     Yes,  the  best  single  reference. 

Q.  Then  take  the  best  single  reference  or  give 
us  the  best  single  reference  for  claim  3. 

A.  The  best  single  reference  for  claim  3,  J  l)e- 
lievc,  would  be  Parker  1,977,241. 

Q.  In  other  words,  as  you  have  answered  me  on 
cross-examination,  the  two  Parker  patents,  1,977,- 
240  and  1,977,241  are  the  best  anticipatory  refei- 
ences  of  claims  1,  2,  3  of  the  [830]  patent  in  suit; 
correct  ?  A.    Yes. 

Q.     How  do  you  rank  the  Bjorling  publication? 

A.  Well,  I  would  say  it  is  the  best  anticipation 
of  the  tu])e  fittings  as  they  are  actually  built;  that 
patent  2,212,183  does  not  actually  represent  the 
fittings  the  way  they  are  built.  You  asked  me  for 
the  best  anticipation  of  the  patent. 

Q.     That's  right. 

A.  I  think  this  Bjorling  reference  is  the  best 
reference  to  the  actual  tube  fittings. 

Q.  Does  the  Bjorling  reference  show  an  angle 
on  the  outside  of  the  sleeve?  A.     No. 

Q.  And  do  the  fittings  that  are  used  by  the 
Douglas  Aircraft  Company,  which  you  have  here 
produced  as  samples  in  connection  with  Exhibits 
WW,  XX,  YY,  and  AAA,  provide  an  angle  on  tlie 
outside  of  the  sleeve  ? 

A.     Yes,  although  we  don't  think  it  is  importaTit. 

Q.     I  just  am  asking  you  now  as  a  fact  wlK^tlici- 
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Q.  Douglas  Company  prides  itself  on  precision 
of  manufacture ;  correct  ? 

A.  Well,  a  10  thousandths  tolerance  is  a  little 
too  close  on  these  flares,  but  we  come  pretty  close 
to  it. 

Q.  Well,  you  don't  deliberately  start  out  and 
take  the  10  thousandths  tolerance A.     Xo. 

Q.  and  then  knock  oif  another  20  thou- 
sandths, do  you?  A.     No. 

Q.  Now,  I  am  going  to  ask  you  which  single 
patent  of  those  that  you  have  here  referred  to  is  in 
your  opinion  the  best  anticipation  of  the  Parker 
patent  in  suit.  And  when  [829]  I  say  "patent"  I 
also  include  there  the  Bjorling  publication. 

A.  I  think  they  might  differ  for  different  claims 
of  the  patent  in  suit. 

Q.  Well,  you  give  me  then  the  one  you  think  is 
the  best  single  reference  for  claim  ]. 

A.  I  think  probably  Parker  patent  1,977,241  is 
closest  to  claim  1  of  the  patent  in  suit. 

Q.     Now,  move  over  to  claim  2  and  do  the  same. 

A.  Might  1  have  the  publication  you  refer  to, 
a  copy  of  it  % 

Mr.  Freeman :  It  is  your  exhibit.  Will  you  give 
him  the  Bjorling? 

(Mr.  Huebner  complying.) 

The  Witness:  I  think  pi'obably  Parker  1,977,- 
210  is  closer  to  claim  2  of  the  patent  in  suit  than 
the  others. 
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Q.  (By  Mr.  Freeman) :  You  consider  it  the 
best  reference? 

A.     Yes,  the  best  single  reference. 

Q.  Then  take  the  best  single  reference  or  give 
us  the  best  single  reference  for  claim  3. 

A.  The  best  single  reference  for  claim  3,  J  l)c- 
lievc,  would  be  Parker  1,977,241. 

Q.  In  other  words,  as  you  have  answered  me  on 
cross-examination,  the  two  Parker  patents,  1,977,- 
240  and  1,977,241  are  the  best  anticipatory  refer- 
ences of  claims  1,  2,  3  of  the  [830]  patent  in  suit; 
correct  ?  A.     Yes. 

Q.     How  do  you  rank  the  Bjorling  publication? 

A.  Well,  I  would  say  it  is  the  best  anticipation 
of  the  tu])e  fittings  as  they  are  actually  built;  that 
patent  2,212,183  does  not  actually  reiDresent  the 
fittings  the  way  they  are  built.  You  asked  me  for 
the  best  anticipation  of  the  patent. 

Q.     That's  right. 

A.  I  think  this  Bjorling  reference  is  the  best 
reference  to  the  actual  tube  fittings. 

Q.  Does  the  Bjorling  reference  show  an  angle 
on  the  outside  of  the  sleeve?  A.     No. 

Q.  And  do  the  fittings  that  are  used  by  the 
Douglas  Aircraft  Company,  which  you  have  here 
produced  as  samples  in  connection  with  Exhibits 
WW,  XX,  YY,  and  AAA,  provide  an  angle  o]i  tlie 
outside  of  the  sleeve  ? 

A.     Yes,  although  we  don't  think  it  is  important. 

Q.     I  just  am  asking  you  now  as  a  fact  whethci- 
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or  not  those  exhibits  did  in  fact  include  the  angle 

on  the  sleeve.  A.     Yes. 

Q.  And  it  is  a  fact  that  the  Bjorling  publica- 
tion does  not  include  an  angle  on  the  sleeve? 

A.     That  is  correct.  [831] 

Q.  And  it  is  a  fact  that  in  the  Bjorling  publica- 
tion, the  drawing  there  illustrates  a  sleeve,  the 
outer  wall  of  the  head  of  which  is  parallel  with  the 
inside  wall  of  the  nut  throughout  its  entire  length ; 
correct?  A.     Yes,  correct. 

Q.  And  in  that  respect,  the  Bjorling  publica- 
tion differs  from  the  Parker  i)atent  in  suit,  which 
does  include  an  angle  arrangement  there  on  the 
outside  of  the  sleeve?  A.     That  is  correct. 

Q.  And  in  that  respect,  the  fittings  that  you  have 
here  produced,  or  those  here  charged  to  infringe, 
likewise  differ  from  the  Bjorling  publication  in 
that  they  do  provide  an  angle  on  the  sleeve;  cor- 
rect ?  A.     Yes. 

Q.  And  in  respect  to  the  Parker  patent  in  suit 
and  the  fittings  here  charged  to  infringe,  both  do 
include  an  angle  on  the  outside  of  the  sleeve;  cor- 
rect ?  A.     Yes. 

Q.  And  in  the  fittings  here  charged  to  infringe, 
the  upper  portion  of  the  sleeve  closely  adjacent  the 
region  of  the  contact  with  the  nut  is  in  closer  rela- 
tionship to  the  nut  than  at  the  lower  end  of  the 
sleeve;  correct?  A.    Yes. 

Q.  And  in  that  respect,  the  devices  here 
charged  to  infringe  follow  the  Parker  patent  and 
not  the  Bjorling  fitting;  [832]  correct? 
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A.     In  that  respect,  yes. 

Q.  And  in  the  Bjorling  fitting,  the  poi-tion  of 
the  sleeve  which  engages  the  flare  is  rather  closely 
related  to  the  shoulder  on  the  sleeve f  There  isn't 
any  great  distance  between  the  portion  that  en- 
gages the  flare  and  the  portion  that  engages  the 
nut?   I  mean  distancewise ? 

A.  Well,  there  is  a  distance,  but  it  is  not  large 
in  proportion  to  the  rest  of  the  fitting. 

Q.  And  with  respect  to  the  length  of  the  sleeve, 
how  much  would  you  say  in  the  Bjorling  fitting  is 
the  distance  between  the  part  that  engages  the  flare 
and  the  portion  that  engages  the  shoulder  of  the 
nut  ?  Just  give  me  that  porportionwise. 

A.  It  is  about  a  quarter  of  the  sleeve  head 
length,  somewhere  in  that  neighborhood. 

Q.  So  it  is  fair  to  assume  that  if  it  is  one- 
quarter  of  the  length  of  the  sleeve  head,  then  the 
part  that  engages  the  flare  of  the  tube  is  about 
three-quarters  in  length? 

A.     That  is  about  right. 

Q.     Is  that  the  proportion,  about  three  to  one? 

A.     Yes. 

Q.  Now,  you  agree  with  me,  or  maj'be  I  should 
say,  do  you  agree  with  me  that  if  there  was  any 
corrugation  or  roughened  surface  on  the  male  mem- 
ber or  body  member  of  the  [833]  fitting  that  en- 
gages the  inner  surface  of  the  flare  of  the  tube, 
that  that  would  not  make  a  satisfactory  sealing  cou- 
jiection  ? 

A.     It   depends   on    the   size   of   the   ronghness. 
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They  all  have  a  roughness  now  from  machining. 

Q.  Well,  would  you  provide  or  would  you  have 
a  good  sealing  connection  if  there  was  a  rib  on  the 
body  member,  that  is,  the  cone-shaped  portion  of 
the  body  member,  which  was  about  the  size  of  a 
normal  screw  thread,  on  a  No.  8  fitting  % 

A.     No,  that  would  be  a  little  too  big. 

Q.  In  other  words,  it  is  desirable,  is  it  not,  that 
in  fittings  of  this  kind,  you  get  as  smooth  a  surface 
both  upon  the  body  member  and  upon  the  inside 
of  the  flare  as  possible  in  order  to  make  a  good 
seal;  correct?  A.     No,  I  don't  think  so. 

Q.     In  other  words,  you  would  say 

A.  We  deliberately  turn  rings  in  some  fittings, 
you  know,  to  make  them  seal. 

Q.  We  are  talking  about  the  AN  fittings  here. 
Do  you  know  any  we  turn  rings  in  ? 

A.     No,  not  on  the  AN  fittings,  of  course. 

Q.  In  those  where  you  turn  rings,  those  are 
usually  seals  that  are  used  for  sealing  rubber  hose? 

A.     No,  sealing  metal  parts.  [834] 

Q.     Are  those  the  cable  type  ? 

A.  No.  They  ai'e  usually  used — there  is,  I  be- 
lieve, an  AN,  at  least  it  is  in  the  AN  standard  parts 
book,  a  fitting  where  copper  is  sealed  on  a  surface 
and  there  are  grooves  turned  in  the  surface  to  pro- 
vide a  higher  lock  bearing  pressure  and  therefore 
make  it  seal  better,  and  these  are  used  on  90  de- 
gree flares  rather  than  30  degree  flares,  although  I 
don't  see  any  particular  difference.  [835] 

Q.     Well,  upon  the  flares  of  the  kind  that  we 
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have  here  been  considering  and  the  kind  of  fittings 
that  we  have  here  been  considering,  it  is  desirable, 
is  it  not,  to  have  as  smooth  a  surface  as  possible 
upon  the  body  member  that  engages  the  inside  of 
the  flare;  correct? 

A.     Well,  I  have  never  tried  one,  I  don't  know. 

Q.  As  far  as  you  know,  there  are  none  of  the 
kind  here  involved  that  provide  rough  surfaces, 
roughened  surfaces  ? 

A.  No,  I  don't  know  of  any  of  these  that  have 
roughened  surfaces. 

Q.  And  you  do  agree  with  me  that  the  smoother 
the  contacting  surfaces  the  better  will  be  the  seal? 

A.     No,  I  don't  agree. 

Q.  Well,  why  don't  you  agree*?  I  am  going  to 
give  you  all  the  room  you  want. 

A.  Well,  because  a  high  local  bearing  pressure 
is  sometimes  advantageous  in  producing  sealing, 
and  we  do  this,  as  I  say,  in  other  places.  We  have 
never  happened  to  do  it  on  this  kind  of  a  fitting. 
But  a  high  local  bearing  i^ressure  is  sometimes  ad- 
vantageous in  producing  sealing.  Particularly  with 
the  harder  members.  The  harder  the  tube  the 
smaller  the  bearing  area  you  should  have  in  order 
to  be  able  to  seal  with  a  lower  torque  on  the  nut. 
In  other  words,  you  can  press  a  small  ring  into  a 
harder  tube  with  less  pressure,  less  wrench  torque, 
than  you  can  a  wide  surface.  So  line  [836]  contact, 
you  might  say,  is  sometimes  an  advantage  over  area 
contact.  Your  Exhibit  No.  28  something  i)oints  that 

out. 

Q.     Thank  you.    What  you  are  now  saying   is 
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when  you  have  a  flat  surface  contact  of  the  kind 
that  we  have  here,  as  distinguished  from  a  ring  that 
you  want  to  imbed  between  the  two  members  or  ,, 
into  a  member,  it  is  desirable  to  have  the  surfaces 
smooth  ? 

A.  You  are  a  little  ahead  of  me  on  that  one.  I 
said  as  far  as  the  male  surface  of  the  body  was 
concerned  that  I  have  never  tested  one  with  cir- 
cular rings  around  it,  and  I  don't  know  whether  it 
would  be  an  advantage  or  not,  but  that  I  would 
expect  with  a  steel  tube  it  might  even  be  an  ad- 
vantage. I  definitely  don't  think  that  it  is  proven 
that  a  smooth  surface  is  better. 

Q.  Taking  these  various  fittings  that  you  said 
where  you  have  a  ring  that  you  want  to  have  im- 
bedded into  the  male  member,  or  where  the  parts 
co-operate  where  one  imbeds  within  the  other 

A.     Yes. 

Q.     are  those  reusable? 

A.  Well,  the  ones  that  we  nse,  the  AN  ones,  are, 
yes.  Wait  a  minute.  I  take  that  back.  The  fittings 
are  reusable,  but  the  tubes,  or  in  this  case  the 
gasket  is  not. 

Q.     In  that  case  you  use  a  gasket  member?  [837] 

A.     Yes. 

Q.  And  the  gasket  member  is  the  sealing  mem- 
ber? A.     That's  right. 

Q.  The  fittings  are  reused  but  the  tubes  are  not 
reused  ? 

A.     The   gasket,  which  would   be  comjiarable. 

Q.     It  brings  about  the  sealing? 
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A.    Yes.  It  is  not. 

Q.  The  fittings  that  we  are  talking  about  here, 
it  is  true  that  the  tube,  the  body,  the  nut,  and  sk;eve 
are  all  reusable'.^  A.     Yes. 

Q.  Now,  speaking  of  gaskets,  did  you  find  any 
rubber  gaskets  that  served  as  a  sealing  means  in 
coimeetion  with  any  of  the  prior  art  patents  that 
you  described  here  a  week  or  so  ago  to  the  court? 

A.  Wait  a  minute,  now.  I  want  to  clear  up 
something  on  that  last  one.  The  type  that  we  use 
now  with  the  copper  gasket,  the  gasket  isn't  re- 
usable. If  we  had  small  rings  on  the  nose  of  the 
male   part,   I  believe  that  would  be  reusable. 

Q.  I  am  talking  about  only  those  that  you  are 
actually  using.  A.     All  right. 

Q.     Those  are  not  reusable^  A.     No.  [8:38] 

Q.     And  the  fittings  here  involved  are  reusable? 

A.  I  say  they  aren't  reusable,  because  it  is  not 
our  practice  to  reuse  such  inexpensive  things  as 
gaskets.  I  see  no  reason  why  you  couldn't  i-euse 
them,  as  a  matter  of  fact.  We  just  don't. 

Q.  That  last  answer  of  yours  is  probably  predi- 
cated upon  the  same  type  of  reuse  of  rubber  rings 
that  maybe  your  wife  and  my  wife  uses  on  mason 
jars;  you  can  reuse  the  rings  we  used  last  year, 
but  it  is  not  very  desirable? 

A.  Well,  we  throw  away  the  gaskets  because 
they  are  pretty  cheap  things. 

Q.  Do  you  recall  my  question  wherein  I  asked 
you  whether  or  not  in  the  patents  that  you  de- 
scribed to  the  coiu't,  each  of  which  you  said  con- 
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sisted  of  a  body,  sleeve  and  nut,  whether  or  not 
there  were  in  fact  some  riil^ber  gaskets  used  for 
bringing  about  the  sealing  means  ? 

A.     In  the  patents  that  I  described  ? 

Q.    Yes. 

A.  There  might  have  been  one  of  them  that  had 
a  lubber  gasket.  As  I  remember,  there  was  one  that 
Jiad  a  rubber  gasket.  Not  of  the  ones  that  I  called 
close  references. 

Q.  I  am  asking  about  those  that  you  described 
last  week. 

A.  Yes,  as  I  remember,  there  was  one  that  had 
a  rubber  gasket.  [839] 

Q.     Only  one? 

A.  Well,  that  is  all  I  remember  offhand.  I  will 
be  glad  to  go  through  them  and  look  again. 

Q.  Take  a  look  at  the  George  patent  and  tell 
me  whether  or  not  that  provides  a  washer  or  pack- 
ing member,  whether  made  out  of  rubber  or  some 
other  sealing  compound. 

The  Court :  Do  you  want  the  witness  to  examine 
all  these  patents? 

Mr.  Freeman:  I  am  going  to  at  least  ask  him 
to  examine  those  wherein  he  did  not,  in  my  opin- 
ion, at  least,  tell  enough  about  them. 

The  Court :  Well,  the  reason  I  am  asking  is  that 
I  want  to  quit  a  little  early  today. 

Mr.  Freeman:  I  am  sorry.  I  suggest  we  ad- 
journ. 

The  Court:  We  can  let  him  examine  these  pat- 
ents during  the  noon  hour,  since  you  have  indicated 


vs.  Irvin  W.  Masters,  Inc.,  etc.  787 

(Testimony  of  Harold  W.  Adams.) 

what  you  want,  and  then  he  can  come  back  after 

hmch  and  testify. 

Mr.  Freeman:  Let  me  tell  him,  then,  that  there 
are  some  additional  ones. 

The  Court:  All  right.  Give  him  the  names  of 
the  patents  that  you  would  like  him  to  examine. 

Mr.  Freeman :     Just  those  that  he  here  produced. 

The  Court:  I  have  a  criminal  matter  set  for 
2:00  o'clock.  It  probably  will  not  take  very  long  to 
dispose  of  it.  [840] 

Mr.  Freeman:  Would  you  like  to  have  us  come 
in  at  2:30? 

The  Court:  No.  I  am  just  wondering  whether 
you  want  to  sit  ai'ound  and  listen  to  a  criminal  mat- 
ter being  disposed  of. 

Mr.   Freeman :     It  might  be   enlightening. 

The  Court:  I  don't  think  it  will  take  very  long. 
We  will  now  recess  until  2:00  o'clock  this  after- 
noon. 

(Whereupon   at  11:50  o'clock  a.m.  a  recess 
was  taken  to  2 :00  o'clock  p.m.  of  the  same  day.) 
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July  5,  1950,  2:35  o 'Clock,  P.M. 

The  Clerk:  Parker  Appliance  Company  vs. 
Masters  and  Collins. 

HAROLD  W.  ADAMS 

the  witness  on  the  stand  at  the  time  of  recess,  being 
heretofore  duly  sworn,  resumed  the  stand  and  tes- 
tified further  as  follows: 

Cross-Examination 
(Continued) 

By  Mr.  Freeman : 

Q.  Can  you  give  me  the  patents  by  number 
which  include  some  sort  of  sealing  means,  such  as 
rubber  or  the  like  % 

A.  The  only  ones  I  could  find  were  Anderson, 
535,236,  in  which  there  is  an  insert  in  the  nose  of 
the  fitting,  which  I  referred  to  in  my  previous  tes- 
timony, and  reading  from  the  patent,  line  63,  it 
says : 

"to  respectively  receive  packing  rings  cc 
made  of  rubber  or  other  equivalent  material." 
The  other  one  I  could  find,  which  you  directed 
my  attention  to,  is  George,  326,425,  which,  however, 
only  refers  to  gasket  material  in  a  modified  ver- 
sion of  the  fitting.  Reading  from  page  2  of  the  pat- 
ent, line  15  says : 

"Fig.  8." 
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and  Fig.  8  is  the  only  figure  that  1  was  able  to  find 

showing  a  gasket [842] 

"Fig.  8  is  a  longitudinal  section  of  a  slightly 
modified  form  of  the  lining  in  which  the  flange 
against  which  the  screw  collar  bears  is  set  in- 
ward to  accommodate  a  washer  e." 

This  is  shown  in  Fig.  8.  It  is  a  washer  designated 
by  the  small  letter  e.  In  Fig.  7  just  above  it,  the 
fitting  is  shown  without  this  washer,  in  the  un- 
modified form. 

Q.     Are  you  through,  Mr.  Adams?  A.     Yes. 

Q.  Just  so  that  we  have  the  record  complete  as 
to  jovLY  background,  what  school  did  you  graduate 
from?  That  was  not  mentioned  in  your  opening 
comments. 

A.  Why,  a  local  technical  school  called  the 
Western  College  of  Aeronautics. 

Q.     When  did  you  get  out  of  that  school? 

A.     In  1930. 

Q.  When  you  went  to  work  for  Douglas,  that 
was  in  1934?  A.     No,  1930. 

Q.     Right  out  of  school?  A.     Yes,  sir. 

Q.  What  company's  fittings  were  they  then 
using  ? 

A.  I  was  not  closely  connected  with  the  tube 
fitting  part  of  the  aircraft  business  until  1934  to 
know.  I  don't  know  in  that  period  from  1930  to 
1934.  [843] 

Q.     What  fittings  were  they  using  in  1934,  what 

company's  fittings? 

A.     I  think  they  were  using  Parker  fittings. 
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Q.  When  you  came  out  with  the  DC-3,  Parker 
fittings  were  used?  A.     Yes,  sir. 

Q.  x\nd  they  were  what  we  have  here  referred 
to  as  a  two-jiiece  fitting?  A.     That  is  right. 

Q.  And  have  they  continued  using  the  two-piece 
fitting  in  the  DC-3s  %  A.     No. 

Q.  When  did  they  make  the  change  from  the 
two-piece  fitting  of  1934  to  a  three-piece  fitting — 
and  I  assume  they  are  now  using  a  three-piece 
fitting? 

A.  That's  right.  It  was  made  in  the  early  part 
of  the  war  as  part  of  the  war  standardization. 

Q.  How  about  the  DC-3s  that  came  back  for 
service  and  re23air  ?  Did  you  continue  to  use  the 
fittings  of  the  two-piece  kind,  or  did  you  substitute 
a  three-piece  kind? 

A.     We  substituted  the  three-piece  kind. 

Q.  And  likewise  Douglas  shortly  after  the  war 
entered  into  quite  a  program  of  modifying  the  so- 
called  old  DC-3s  to  lengthen  them  out,  give  them  a 
little   more   load   capacity?  A.     That's    [844] 

right. 

Q.  In  other  words,  rejuvenate  the  old  ships; 
correct  ?  A.     Yes. 

Q.  I  take  it  that  new  fittings  were  used  on  the 
modified  ships  when  they  were  made  over? 

A.    Yes. 

Q.  And  the  new  type  fitting  included  the  three 
pieces  ?  A.     Yes,  we  used  AN  standard  fittings. 

Q.  And  that  included  the  angle  on  the  sleeve  of 
the  fittinss?  A.     Yes. 
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b:      Q.     As  a  matter  of  fact,  the  two-piece  fitting  is 
a  cheaper  fitting  than  the  three-piece  fitting? 
A.     I  don't  know. 

tQ.     Have  you  ever  checked  that  end  of  it'? 
A.     No,  I  never  have. 
Q.     Did   you  have   anything  to  do  with  recom- 
mending tlie  use  of  the  three-piece  fitting  over  the 
former  two-piece  fitting  ? 
ii      A.     Well,  that  decision  was  made  by  our  hydraul- 
ics group  and  I  remember  their  wanting  to  make 
all  the  fittings  alike,  and  I  believe  I  agreed  with 
them. 

Q.  Well,  you  were  part  of  tliat  hydraulics  group 
in  those  days  ?  [845] 

A.  No.  Wait  a  minute.  I  thought  you  were  re- 
ferring to  the  recent  modification  where  the  fittings 
were  changed  over  for  the  super  DC-3.  At  that 
time,   I  was  not  part  of  the  hydraulics  group.    I 

i    thought  you  were  referring  to  the [846] 

I  Q.  So  that  the  record  is  straight,  let  me  ask  you 
I  when  did  you  become  j^art  of  Douglas  Aircraft  Cor- 
j    poration's  hydraulic  group?  A.     In  1934. 

j  Q.  And  in  1934  I  think  it  is  your  testimony  they 
i    used  the  two-piece  fitting?  A.     Yes,  sir. 

I  Q.  And  you  continued  on  the  hydraulics  group 
j    from  1934  on;  correct? 

A.  My  responsibilities  enlarged  in  1941  and 
I  again  in  1945,  so  that  my  work  now  covers  more 
j  than  simply  the  hydraulics  group,  and  there  is 
another  engineer  below  me  who  is  in  charge  of  hy- 
draulics. 
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Q.  All  I  want  to  get  from  you  is  did  you  have 
anything  to  do  or  did  you  have  any  voice  in  the 
change-over  from  the  two-piece  Parker  fitting  to 
the  three-piece  Parker  fitting  used  on  a  DC-3? 

A.  I  w^ant  to  know  which  change-over  you  are 
referring  to,  the  one  in  the  early  part  of  the  war 
or  the  one  last  year?  There  have  been  two  change- 
overB. 

Q.  I  want  the  one  where  you  went  first  from  a 
two-piece  to  a  three-piece.  A.     Yes,  I  did. 

Q.  Were  there  any  costs  considered  or  men- 
tioned? A.     No,  I  don't  believe  so.  [847] 

Q.  You  know  as  a  fact  that  the  three-piece  fit- 
ting costs  more  money?  A.     No,  I  don't. 

Q.  When  we  are  talking  about  a  DC-3,  we  are 
talking  about  a  commercial  plane;  correct? 

A.     Yes,  sir. 

Q.  That  is  sold  to  private  companies,  such 
as 

A.  No,  that  change-over  took  place  at  the  time 
that  we  were  building  only  C-47's  for  the  Air 
Force.  That  did  not  take  place  on  commercial  air- 
planes. 

Q.  When  you  talk  about  a  C-47  you  are  talking 
about  the  Army  version  of  the  DC-3  ? 

A.     That's  right. 

Q.    Let's  go  to  what  you  call  the  Super  DC-3. 

A.     That  was  last  year. 

Q.  That  was  work  done  on  privately-owned  aii*- 
planes?  A.     That's  correct. 
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Q.  And  in  that  case  you  used  the  three-])ie(^o 
fitting-  of  the  AN  type;  correct?  A.     Yes. 

Q.  And  instead  of  the  two-piece  fittings,  which 
were  on  the  ship,  when  parts  were  rejuvenated  and 
replaced  you  standardized  and  went  all  out  upon 
the  three-piece  AN  fitting ;  correct  '^ 

A.     Upon  the  Super  DC-3,  yes,  that's  right.  [848] 

Q.     There  was  no  government  requirement  that 
you  use  AN  fittings  on  those  ships,  was  there? 
m     A.     No. 

"    Q.     That  was  just  a  choice  or  desire  on  the  part 
of  Douglas  Corporation ;  correct  % 

A.     Yes,  to  standardize  fittings. 

Q.  And  you  could  have  used  the  old  type  two- 
piece  fittings  ? 

A.     I  don't  know.   Does  Parker  still  make  them? 

Q.     Yes.   Don't  you  know? 
^    A.     No,  I  didn't  know  they  still  made  them. 

Q.  That  brings  up  the  next  question.  Have  you 
ever  tested  the  difference  between  a  two-piece  fit- 
ting of  the  kind  that  was  first  used  on  the  DC-3  in 
1934  and  the  three-piece  Parker  fitting  of  the  AN 
type?  A.     I  have  tested  both  fittings,  yes. 

Q.     As  to  their  operative  characteristics? 

A.     Yes. 

Q.  Which  fitting  would  you  say  was  the  better 
of  the  two  fittings  ? 

A.  As  far  as  holding  pressure  and  so  on  is  con- 
I  cerned,  I  haven't  found  any  difference.  The  big 
)  advantage  of  the  three-piece  fitting  of  course  is  that 
i  it  is  so  much  easier  to  remove,  and  that  is  why  we 
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like  it.  Because  it  is  only  necessary  to — well,  per- 
haps I  can  describe  it.  In  [849]  disassembling  or 
assembling  the  three-piece  fitting  it  is  only  neces- 
sary to  pull  the  line  off  the  body  by  a  distance  equal 
to  the  length  of  the  flare,  and  even  then  it  is  not 
necessary  to  pull  it  directly  off,  it  can  be  pulled  off 
at  the  angle  of  the  flare,  the  nose  of  the  fitting,  37 
degrees.  In  the  case  of  the  two-piece  fitting  the  nut 
is  down  in  a  hole  in  the  body  which  has  a  depth  of 
about  11/2  diameters  of  the  two,  which  is  to  say  it 
is  down  in  a  hole  in  the  body  probably  five  times 
and  must  be  withdrawn  a  distance  of  probably  five 
or  six  times  as  great  and  pretty  nearly  straight  out, 
as  compared  with  the  three-piece  fitting  which  only 
has  to  be  withdrawn  a  very  short  distance  and  can 
be  withdrawn  at  an  angle.  So  if  we  have  a  rather 
short  line  going  quite  directly  between  two  fittings, 
it  is  far  easier  to  get  the  line  off  when  the  fittings 
are  of  the  three-piece  type.  Because  with  the  two- 
]>ie('e  type  it  would  be  necessary  to  shorten  up  the 
line,  or  something.  In  fact,  usually  it  is  necessary 
to  remove  one  of  the  two  units  at  one  end  of  the 
line,  because  we  can't  pull  the  fitting  out — pull  the 
nut  and  flared  tube  out  of  the  fitting,  if  it  is  only  a 
short  line  between  two  fixed  fittings.  So  that  is  the 
principal  reason  why  we  wcTit  to  that  type  fitting. 

Q.  You  said  in  so  far  as  holding  pressures  were 
concerned?  A.     Yes.  [850] 

Q.  Have  you  made  any  fatigue  tests  or  vibra- 
tion tests  of  tubes  wherein  you  used  the  three-piece 
Parker  type  AN  fitting,  as  against  the  two-piece 


I 


vs.  Irvin  W.  Masters,  Inc.,  etc.  795 


(Testimony  of  Harold  W.  Adams.) 

Parker  type  fitting  that  you  used  on  the   DC-3's 

in  1934?  A.     Yes. 

Q.     Which  worked  out  best? 

A.     I  don't  remember  any  significant  dili'erence 
Ijetween  them.     They  all  l^reak  oft'  at  the  l^ase  of 
the  flare. 
i     Q.     There  are  other  problems  over  and  above  just 
sealing  j^ressure;  correct?  A.     Yes. 

Q.     There  is  what  we  call  vibration? 

A.     Yes. 

Q.     Fatigue?  A.     Yes. 

Q.     And  there  is  turbulence,  that  is,  shock  tests 
of  the  flow  of  fluid  through  the  pipes  or  tubes? 

xV.     That  is  a  pretty  negligible  eifect  in  hydraulic 
work, 
i     Q.     You  didn't  mention  anything  about  that  in 
your  book,  did  you?    You  wrote  a  book? 

A.     That's  right.     Through  fittings? 
k'    Q.     Through  the  pipes  of  which  the  fittings  be- 
come a  part  or  bring  about  the  union  of  one  pij)e 
with  respect  to  another  pipe.  [851] 

A.     Sure,  I  told  how  to  calculate  it. 
^    Q.     Isn't  it  a  fact  that  turbulence  s(^ts  up  certain 
kinds  of  strains  that  bring  about  a  rupture  of  the 
l)ipes  or  tubes? 

A.     You  are  using  terms  that  T  am  not 

Q.     I  am  just  trying  to  use  them  as  an  ordinary 
layman. 

A.     And  I  am  trying  to  interpret  wliat  you  mean. 

Q.     You  follow  me  as  long  as  I  use  tlie  word 
''turbulence"? 
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A.  The  principal  disadvantage  of  having  changes 
in  section  in  a  pipe,  which  I  gather  is  what  you  are 
talking  about,  is  that  it  increases  the  resistance 
to  flow  slightly  through  the  fittings.  This  is  a 
rather  minor  effect  through  fittings.  It  is  larger 
where  you  have  smaller  holes  and  restrictions,  as  in 
valves-  and  so  on. 

Q.  Maybe  I  used  the  term  "shock."  Perhaps  it 
would  have  been  better  to  use  the  word  "impulses." 
Do  you  understand  w^hat  I  mean  by  pulsations 
within  the  line?  A.     Yes. 

Q.     Does  that  set  up  vibrations?  A.     Yes. 

Q.     Is  that  to  be  avoided,  if  possible  ? 

A.     Certainly,  the  shock  is. 

Q.  The  fact  that  you  have  a  three-piece  fitting, 
does  that  help  any  at  all  in  eliminating  fatigue 
brought  about  by  vibrations?  [852] 

A.     Not  that  I  have  ever  found  out. 

Q.  Have  you  ever  observed  a  flare  that  has 
been  removed  from  a  two-piece  fitting,  as  to  whether 
or  not  there  has  been  any  scorings  on  the  flare? 

A.  I  presume  you  mean  on  the  back  side  of  the 
flare? 

Q.     Yes.  A.     Not  the  sealing  surface. 

Q.     I  am  talking  about  the  back  side. 

A.  Yes,  you  can  see  marks  on  the  back  [853] 
side. 

Q.  Isn't  it  true  that  whenever  you  have  a 
scratch  mark  or  a  scoring,  that  you  have  a  greater 
opportunity  for  fatigue  or  rupture  at  that  point 
than  at  some  other  point  of  the  tube? 
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A.    Yes. 

Q.  So  tliat  these  markings  or  scorings  do  liave 
tlieir  ill  effect? 

A.  Well,  offhand,  I  would  certainly  think  they 
would,  but  it  doesn't  seem  to  be  bonie  out  by  test, 
particularly. 

Q.  You  know,  as  an  engineer,  it  is  desirable 
not  to  have  outside  of  the  flare,  the  back  side,  using 
your  term,  scored?  A.     Yes. 

Q.     It  is  something  to  be  avoided:  correct? 

A.     Yes. 

Q.  Now,  the  Douglas  Company  does  provide 
torque  wrenches  for  its  operators  I  A.     Yes. 

Q.     For   its   mechanics?  A.     Yes. 

Q.  And  they  sometimes,  notwithstanding  the  use 
of  torque  wrenches,  still   overtighten;  correct? 

A.  I  suppose  they  do,  although  the  operators  in 
service,  I  think,  are  principally  responsible  for  any 
overtightening  [854]  that  goes  on. 

Q.  When  you  say  ''operators  in  service,"  you 
arc  talking  about   out  in  the  field?  A.     Yes. 

Q.  In  other  words,  the  problems  are  greater 
when  you  are  away  from  the  Douglas  plant  wdth 
close  supervision  as  given  by  the  Douglas  Corpo- 
ration;  correct?  A.     That's   right. 

Q.  But  notwithstanding  the  fact  that  you  tell 
someone  or  instruct  someone  to  use  200  })ounds 
torque,  they  nevertheless  overtighten? 

A.     It  occasionally  happens,  yes. 

Q.  And  they  do  that  overtightening  notwith- 
standing that  there  is  supervision  on  the  job? 
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A.    Yes. 

Q.  And  they  do  that  overtightening  notwith- 
standing the  fact  tliat  you  check  and  you  inspect 
as  well  as  you  can?  A.     Yes. 

Q.  Now,  it  is  desirable  to  guard  against  that 
kind  of  overtightening,  if  at  all  j^ossible,  isn't  it? 

A.     Yes. 

Q.     It  is  something  to  be  avoided?  A.     Yes. 

Q.  It  was  really  that  overtightening  that  l)rought 
about,  using  your  terra,  the  suggestion  of  cutting 
the  inside  [855]  angle  of  the  flare  on  an  I8I/2  degree 
angle,  so  that  in  the  event  there  vras  overtightening, 
there  would  be  less  likelihood  of  shearing  the  flare 
off  and  having  the  tube  pull  away  from  the  fitting; 
correct  ? 

A.  That  is  correct.  That  was  done  in  the  early 
part  of  the  war,  incidentally,  when  we  did  not 
have  torque  wrenches. 

Q.  Would  you  say  that  you  could  go  back  to 
the  old  style  now  that  you  have  torque  wrenches? 

A.  I  don't  know  whether  I  would — I  don't  think 
I  would  recommend  going  back  to  it,  no. 

Q.  In  other  words,  notwithstanding  the  fact 
that  you  have  torque  wrenches,  there  is  a  desire 
to  have  the  added  degree  of  safety?  A.     Yes. 

Q.     Sufficient  to  take  care  of  the  safety  element? 

A.     Well,  we  can't  see  that  does  any  hann. 

Q.     It  does  do  some  good?  A.     Yes. 

Q.  And  it  does  good  at  a  time  when  someone 
disregards  instructions  or  proceeds  to  torque  up  a 
little  higher  than  he  should? 
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A.     That  is  correct. 

Q.  So  that  what  you  have  suggested  here,  using' 
again  your  term,  was  something  that  would  give 
just  an  added  degree  [856]  of  safety  at  the  fitting 
where  the  tube  is  coimected  to  a  body  member;  cor- 
rect ?  A.     Yes. 

Q.  And  if,  of  course,  the  operator  just  follows 
exactly  the  instructions  that  you  initially  give  him 
with  respect  to  torqueing,  you  wouldn't  necessarily 
have  to  provide  the  added  safety  feature? 

A.     That  is  right. 

Q,  So  that  your  added  safety  feature  is  some- 
thing that  is  only  brought  into  play  when  some- 
one does  something  not  according  to  instructions? 

A.     That  is  correct. 

The  Court:     May  I  ask  a  question? 

Mr.  Freeman:     Yes. 

The  Court:  Is  that  sleeve  that  you  have  got 
upon  the  model  there  the  sleeve  that  is  being  used 
now  ? 

The  Witness:  Yes,  sir,  in  the  small  sizes,  in  the 
copper  silicon  sleeve,  that  is  used  with  the  alu- 
minmn  tubing. 

The  Coui*t:  That  is  not  the  sleeve  described  in 
the  Parker  patent  in  question,  is  it? 

The  Witness:     That  is  the  AN  sleeve. 

The  Court:  I  am  talking  about  the  angle  there. 
What  is   it,   18   degrees 

The  Witness:  You  mean,  does  it  look  like  the 
figures  of  patent  2,212,183?  [857] 

The  Court:     I  am  asking  you. 
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The  Witness:     No,  it  doesn't  look  like  this  sleeve. 

The  Court:  In  other  words,  the  sleeve  that  you 
are  using  today  is  not  in  all  respects  the  sleeve 
that  is  in  the  patent  in  question,  is  it? 

The  Witness:     No,  I  don't  think  so. 

The  Court:     I  am  asking  you. 

The  Witness:     Well,   no. 

The  Court:  Although  there  does  appear  to  be 
on  Fig.  2  an  angle  between  c  and  b? 

The  Witness:  Yes.  However,  this  is  quite  a 
small  angle,  and  in  Fig.  3,  where  the  fitting  has 
been  tightened,  this  angle  disappears.  That  does 
not  appear  in  our  fittings  having  the  I8I/2  degree 
angle. 

The  Court:     Is  that  a  tightened  fitting  there? 

The  Witness:  No.  That  is  an  untightened  fit- 
ting there.  But  when  they  are  tightened  up,  it 
doesn't  get  full  bearing  on  that  surface. 

The  Court:  What  I  want  to  know  is  this.  Is  the' 
sleeve  you  are  using  today  the  sleeve  that  is  de-- 
scribed  in  patent  2,212,183? 

The  Witness:     The  reason  why  I  am  hesitatingi 
is  l^ecause  we  use  two  types  of  sleeve  today,  one 
ty])e  that  is  cut  away  to  this  18%  degree  angle,  and! 
one   that   is   not.      Certainly,   the   on(^   that   is   cut 
away [858] 

The  Court:  I  thought  you  told  me  that  is  the 
one  you  were  using. 

The  Witness:  In  the  small  sizes,  in  the  copper 
silicon  sleeve. 

The   Court:     All   right.     In   the   small   sizes,   is 
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that  the  sleeve  that  is  described  in  patent  2,212,183, 

in  small  sizes? 

The  Witness:     No. 

The  Court:     Is  that  the  standard  sleeve? 

The  Witness:  Yes,  sir.  That  is  the  AN  stand- 
ard sleeve. 

The  Court:  Is  that  the  sleeve  that  is  made  by 
either  one  of  the  defendants? 

The  Witness:     Y"es. 

The   Court:     Which  one  makes   that  sleeve? 

The  Witness:     They  all  do,   as  far  as  I  know. 

The  Court:  Is  that  the  sleeve  that  is  made  by 
Parker  ? 

The  Witness:     Y'es. 

The  Court:  Y"ou  mean  Parker  is  making  that 
sleeve  ? 

The  Witness:     Y'es. 

The  Court:  And  that  is  not  the  sleeve  that  they 
have   descril^ed  in  the   patent? 

The  Witness:  As  far  as  I  know,  that  is  the 
only  sleeve  they  are  making  in  copper  silicon  in 
the   small   sizes. 

The  Court:     Excuse  me  for  breaking  in. 

Mr.   Freeman:     Are  you  through?   [859] 

The    Court:     Yes. 

Q.  (By  Mr.  Freeman) :  Mr.  Adams,  the  draw- 
ing that  we  have  here,  Defendant's  Exhibit  W, 
shows  a  portion  of  the  nose  end  or  a  portion  of 
the  sleeve  in  engagement  mth  a  portion  of  the 
flare;  correct?  A.     Just  out  of  engagement. 

Q.    When  you  say  '^just   out  of  engagement," 
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you  mean  it  is  finger  tiglit  or  before  the  parts  have 

been  tightened  up? 

A.  Not  quite  touchmg,  just  a  slight  air  space 
] between  them. 

Q.  As  we  start  to  screw  the  nut  np,  it  is  a  fact 
that  the  sleeve  will  then  move  longitudinally  along 
the  tube  and  engage  the  flare;  correct? 

A.     Yes. 

Q.  And  as  it  engages  in  the  flare,  does  it,  as  a 
fact,  imbed  itself  in  tlie  flare  of  the  aluminum 
tube?  A.     Yes. 

Q.  And  as  it  imbeds  itself  in  the  flare  of  the 
aluminum  tube,  it  is  a  fact  that  the  space  which 
is  indicated  in  white  between  the  red  and  the  yel- 
low on  the  drawing  actually  becomes  smaller  in 
size  ?  A.     Yes. 

Q.  So  that  you  have  initial  contact  of  one  dimen- 
sion when  you  start  the  sleeve  at  finger  tight  posi- 
tion, and  another  [860]  area  contact  after  the  sleeve 
has  been  moved  home? 

A.  The  contact  area  increases  as  the  red  sleeve 
imbeds  itself  in  the  back  of  the  tube  vv. 

Q.  And  as  that  contact  area  increases,  the  corol- 
lary to  that  is  that  the  clear  white  portion  between 
the  red  sleeve  and  the  yellow  tube  and  flare  be- 
comes less  in  overall   size? 

A.     That's  right,  yes. 

Q.  And  the  amount  of  the  disappearance  of  that 
white  portion  between  the  red  sleeve  and  the  yellow 
tube  depends  upon  the  torque  pressure  used? 

A.     That's  right. 
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Q.  Now,  the  drawing  that  you  had  or,  rather,  the 
jjhotograph  that  you  produced  of  a  Douglas  DC-3 
investigation  that  you  made 

The  Court:  Before  you  get  onto  that,  Mr.  Free- 
man, could  I   ask  you  a  question? 

Mr.  Freeman:     Yes. 

The  Court:  In  comparing  the  sleeve  in  the  dia- 
gram on  the  ])lackboai*d  and  the  sleeve  in  the 
I'arker  2,212,183,  it  is  very  obvious  that  the  two 
sleeves  ai'c  not  identical  in  shape  and  in  form.  It 
has  been  agreed,  I  think,  by  all  concerned  that  the 
onh^  thing  that  is  important  here  is  the  sleeve. 

Mr.  Freeman:  There  is  a  little  more  to  it  than 
that,  [861]  your  Honor.  I  followed  up  3'our  ques- 
tion of  this  witness  so  that  I  didn't  run  away  from 
what  your  Honor  said  and  what  this  witness  said 
to  you  when  I  brought  out,  and  I  again  repeat, 
that  the  white  portion  betw^een  the  red  sleeve  and 
the  yellov,'  tube  and  flare  diminishes  in  size  so  that 
you  have  what  we  call  in  claim  1  initial  contact  of 
an  area  less  in  overall  size,  so  that  when  you  drive 
the  sleeve  on  home  to  bring  about  the  final  sealing, 
whether  that  white  spot  comi)letely  disapi:)ears  or 
is  only  40  per  cent  or  50  per  cent,  you  still  have 
the  sum  and  substance  of  claim  1  of  that  patent 
when  you  have  initial  contact  adjacent  or  close  to 
the  lower  end  or  the  toe  end  of  the  flare,  and  that 
you  have  greater  contact  as  the  nut  is  driven  home 
to  bring  about  the  complete  sealing. 

The  Court:  Well,  I  didn't  ^i^i  to  my  qu(\stion. 
I  was  just  laying  the  foundation  and  you  ran  away 
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with  the  ball.     Now  we  will  start  all  over  again. 
The  witness  testified  that  the  sleeve  on  the  black- 
board was  the  sleeve  that  Parker  was  making.     Is 
that  correct? 

Mr.  Freeman:  Oh,  yes.  It  is  one  of  the  sleeves 
that  Parker  is  making,  just  as  it  is  one  of  the 
sleeves  that  the  defendants  in  this  case  are  making. 
It  is  the  sleeve  that  has  what  v/e  might  call  a 
double  angle  on  the  inside.   [862] 

The  Court :     Well,  what  I  am  trying  to  get  at— — - 

Mr.  Freeman:     We  make  that  sleeve,  yes. 

The  Court:     That  is  one  of  the  Parker  sleeves? 

Mr.  Freeman:     Yes,  we  make  that  sleeve. 

The  Court:  And  your  contention  is  that  that 
sleeve  as  made  is  according  to  the  claims  in  your 
Parker  patent  *? 

Mr.  Freeman:  It  is  strictly  in  accordance  with 
claim  1  of  the  Parker  patent.  It  would  not  be  in 
accordance  with  claim  2  of  the  Parker  patent.  It 
would  be  in  accordance  with  claim  3  of  the  Parker 
patent. 

The  Court :  To  show  my  ignorance  of  patent  law 
— and  I  admit  that  I  am  in  the  presence  of  experts 
— if  you  have  a  drawing  in  your  patent,  and  your 
drawing  discloses  the  form  of  the  object,  when  you 
manufacture  that  object  do  you  have  to  follow  that 
particular   form  *? 

Mr.  Freeman :  I  am  very  happy  that  your  Honor 
asked  that. 

No.  You  have  to  show  in  a  patent  of  the  kind 
that  we  have  here,  or  in  any  patent,   a  complete 
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specification  or  an  embodiment  by  which  you  can 
accomplish  the  end  result  which  is  called  for  in  the 
claims.  You  do  not  have  to  follow  exactly — let's 
say  in  one  case  there  is  an  angle  of  45  degrees, 
whether  you  make  it  46  or  48  or  43  is  of  no  conse- 
quence. What  we  make  there  and  what  we  show 
in  that  drawing,  and  what  w^e  describe  in  the  pat- 
ent specification,  is  an  [863]  embodiment  l)y  which 
you  can  accomplish  this  result. 

Now,  take  claim  1.  We  show  in  our  disclosure 
of  the  patent  drawing,  and  of  the  patent  s})ecifica- 
tion,  which  is  nothing  more  than  a  word  picture 
of  what  is  shown  in  the  patent  drawing,  a  Imsis 
for  w^riting  a  claim  as  broad  as  we  can  write.  Now, 
if  that  claim  1 — and  that  is  what  I  am  talking 
about — is  directed  to  a  sleeve  in  coml)ination  with 
a  fitting  comprising  a  nut  and  a  body  portion,  for 
use  with  a  tube,  wherein  you  have  what  we  call 
toe  contact,  in  other  w^ords,  we  have  initial  contact, 
T  think  those  terms  have  been  used  to  mean  one 
and  the  same,  and  as  the  sleeve  is  brought  home  for 
bringing  about  the  sealing  against  the  flare,  you 
then  have  more  than  initial  contact,  but  you  have  a 
greatei'  area  contact. 

I  haven't  used  the  exact  words  of  claim  1,  but  I 
have  tried  to  use  lay  language,  your  Honor,  in 
describing  what  we  have  in  claim  1,  and  it  is  our 
position,  and  it  was  the  reason  for  my  examina- 
tion of  this  witness  on  the  veiy  chart  that  tliey 
here  produced.  Defendants'  Exhibit  YV,  where 
I   brought  out  that  you  have  a  given  amount   of 
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contact  initially  when  the  unit  is  what  we  call  finger 
tight  or  just  at  the  start,  then  as  we  apply  pres- 
sure or  torque,  as  it  is  sometimes  used,  to  bring 
about  a  complete  sealing,  you  then  have  greater 
area  contact  than  you  initially  had  for  bringing 
about  a  complete  seal.    Now,  that  is  claim  1.  [86  i] 

I  think  this  is  a  good  place  for  a  recess. 

The  court:  Well,  all  right.  We  will  now  recess 
to  25  minutes  after  three. 

(A  recess  was  taken.) 

Q.  (By  Mr.  Freeman)  :  Of  those  600  men  at 
Douglas  under  your  employ,  how  many  of  those  are 
technical  men?  A.     About  250. 

Q.  I  think  you  were  a  member  of  the  A6  Com- 
mittee % 

A.  I  was  the  first  chairman  of  the  Committee 
A6. 

Q.  Did  you  as  chairman  of  that  committee  come 
in  contact  with  Roland  Berg,  hydraulics  engineer 
of   the   Republic   Aviation   Corporation? 

A.     Yes,  I  did. 

Q.     Is  he  a  high-grade  individual  as  you  know_ 
him?  A.     As  far  as  I  know,  yes. 

Q.     You  have  had  a  lot  of  contact  with  him? 

A.  Not  a  lot.  Very  little.  Only  at  eastern  meet- 
ings. 

Q.  You  know  him,  though,  as  a  hydraulic  staff 
engineer  of  Republic  Aviation  Corporation? 

A.     Yes. 

Q.  I  take  it  that  you  know  that  he  too  was  on 
that  A6  Committee  at  times? 
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A.  I  don't  remember  his  being  on  A6  at  the 
time  I  had  it.     He  has  been  on  it  later. 

Q.     Do  you  know  Mr.  Davies?  [865] 

A.     Bob  Davies? 

Q.     Yes.  A.     Very  well. 

Q.     And  he  is  with  Parker  Appliance  Company? 

A.     That's  right. 

Q.     I  take  it  you  have  high  regard  for  him,  too? 

A.     I  have,  indeed,  yes. 

Q.     As  an  engineer?  A.     Yes. 

Q.     x4lS  a  hydraulics  engineer?  A.     Yes. 

Q.  xlnd  you  and  he  have  at  times  discussed  hy- 
draulics problems  with  respect  to  fittings? 

A.     Yes. 

Q.  Let's  turn  to  the  Guyer  patent  No.  196,084, 
which  is  No.  4  in  your  book,  your  Honor,  and  I 
believe  that  you  said  it  was  one  of  the  best  ref- 
erences in  answer  to  Mr.  Huebner's  examination 
of  you  this  morning;  correct?  A.     Yes. 

Q.  Now,  that  particular  pipe  coupling,  as  the 
patentee   says,   relates  to   a   lead  pipe;   correct? 

A.     Yes.     Well,  I  think  so.     Let  me  see.     Yes. 

Q.  And  it  is  true  that  in  Figures  2  and  3  of 
the  patent  the  sleeve  on  the  inside,  or  the  thing 
that  you  call  the  sleeve,  has  some  corrugations  or 
teeth  and  grooves?  [866]  A.     Yes. 

Q.  And  it  is  likewise  true  that  the  body  member 
in  Figure  3  includes  some  teeth  and  grooves? 

A.  Well,  there  don't  seem  to  be  any  in  my  copy 
here.     I  don't  see  any. 

Q.  Will  you  turn  to  Figure  2,  and  you  there 
note  the  small  letter  v,  do  you  not?  A.     Yes. 
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Q.  And  you  note  that  the  lead  line  in  one  case 
projects  from  above  the  figure  to  the  upper  surface 
of  the  flare  of  the  pipe;  correct?  A.     Yes. 

Q.  And  you  notice  another  lead  line  v,  from 
within  the  pipe  itself,  projecting  upwardly? 

A.    Yes. 

Q.  Do  those  both  go  to  the  same  corrugations  and 
grooves,  or  do  they  go  to  grooves  which  engage  witli 
the  inside  of  the  flare,  as  well  as  to  grooves  that 
engage  with  the  outside  of  the  flare? 

A.  Well,  it  looks  to  me  like  they  just  engage 
the   outside   of  the   flare.   [867] 

Q.     Have  you  read  the   patent   carefully? 

A.  Yes.  I  couldn 't  quote  it  word  for  word  right 
now.  Fig.  1  doesn't  show  any  grooves  on  the  out- 
side of  the  male  member. 

Q.  Fig.  1  also  includes  the  figure  on  the  left- 
hand  side;  correct? 

A.  I  was  referring  t(^  tlie  right-hand  side  of 
Fig.  1. 

Q.  Well,  on  the  left-hand  side,  that  is  still  part 
of  Fig.  1;  correct?  A.     Oh,  yes. 

Q.  And  in  that  particular  case,  the  flare  on 
the  pipe  L  is  made  on  the  job,  isn't  it? 

A.  Well,  I  would  have  to  read  the  patent  to 
find  out.  It  shows  them  disassembled,  of  course. 
Yes,  it  is  intended  to  be  flared  on  the  job. 

Q.  And  that  particular  flare  that  is  then  formed 
bj'  ]nitting  the  parts  together  includes  really  two 
different   angles   on  the   fiare? 

A.     Yes,  that  is  correct.  ^ 
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Q.  Have  you  ever  used  a  pre-formed  flare  witli 
two  angles  on  the  flare  itself? 

A.     Let  me  see.     I  don't  remember  any. 

Q.  Of  course,  there  is  no  problem  so  long  as  you 
use  a  lead  jjipe.  It  flows  or  conforms  readily  to 
any  contour  between  two  hard  members;  [868]  cor- 
rect? 

A.  Well,  yes.  But,  incidentally,  I  may  have 
answered  your  other  question  wrongly  in  a  way. 
We  do  make  what  we  call  double  flares  on  alu- 
mmum  tubes  in  which  we  first  expand  the  tube  and 
then  reverse  it  completely  back  on  itself.  We  do 
this  commonly  in  oxygen  system  tubing,  in  which 
the  flare  is  bent  completely  back  on  itself,  180  de- 
grees. 

Q.  But  in  that  case,  as  far  as  the  seat  is  con- 
cerned, it  is  a  single  seat? 

A.     Yes,  that  is  right. 

Q.  And  in  this  particular  case,  there  are  two 
seats  on  the  body  member  against  which  the  lead 
pipe  L  rests;  correct?  A.     That  is  correct. 

Q.  Let's  take  Fig.  2  or  Fig.  3.  You  go  along 
with  me  that  the  inside  of  the  sleeve  includes 
grooves  and  ribs  which  imbed  themselves  within 
the  lead  pipe;  correct?  A.     Yes. 

Q.  Would  you  be  able  to  remove  that  sleeve 
easily  in  the  event  of  disassembly  of  the  jjarts? 

A.     No,  I  wouldn't  think  so. 

Q.  Is  it  desirable  at  times  to  pull  the  sleeve 
back  away  from  the  flare? 

A.     Well,  I  can't  think  of  any  good  reason  to. 
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Q.  Is  it  true  that  after  a  fitting  has  been  con- 
nected and  then  disconnected,  that  the  parts  assume 
a  position  when  [869]  used  the  second  time  differ- 
ent than  the  parts  assume  when  first  used? 

A.     Yes,   slightly. 

Q.  In  other  words,  if  there  is  some  expansion 
of  the  flare  itself,  it  takes  a  set  so  that  when  you 
start  to  use  that  flare  a  second  time,  you  have  a 
larger  flare? 

A.  The  flare  changes  slightly  with  each  tight- 
ening usually. 

Q.  And  thus  in  order  to  get  the  same  amount  of 
torque  and  in  order  to  get  the  same  amount  of  seal- 
ing contact,  or  effective  sealing  contact,  do  you 
change  the  torque  any? 

A.     No. 

Q.  It  is  true,  though,  when  using,  say,  200 
pounds  torque  the  second  time  or  the  third  time  or 
the  fourth  time,  that  the  sleeve  will  imbed  a  little 
more  within  the  flare? 

A.     Yes,  that  is  true. 

Q.  So  that  you  have  a  different  type  of  opera- 
tion the  second  and  third  and  fourth  time? 

A.  Not  a  different  tyi)e.  The  dimensions  are 
a  fraction  of  a  thousandth  diff'erent. 

Q.     Dimensionwise,  there  is  a  change? 

A.     Yes. 

Q.  I  think  you  go  along  with  me  that  if  it  took 
five  times  torque  on  your  Exhibit  VV  to  shear  [870] 
the  flare  off  of  the  tube  the  first  time,  that  it  might 
take  only  two  or  three  times  torque  if  it  were  done 
the  second  or  third  time?  A.     That  is  right. 
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Q.  So  that  witli  each  use  or  assembly  of  the 
titting  and  then  reassembly,  which,  of  course,  is 
a  requirement,  a  different  coiidition  actually  exists 
with  respect  to  possible  overtoi-queing  ? 

A.  Well,  there  is  a  slight  difference  in  degree, 
not  a   difference   in  type   or  kind. 

Q.  The  difference  in  degree  is  in  one  case  you 
have  to  overtorque  five  times  and  in  another  case 
you  have  to  overtorque  only  two  times? 

A.  No.  I  think  that  is  not  quite  right.  The 
difference  in  degree  is  that  the  first  time  you  might 
have  to  overtorque  five  times  and  the  next  time  you 
might  have  to  overtorque  perhaps  only  four  and 
nine-tenths  times,  and  by  the  time  you  had  done 
this  20  or  30  times,  you  might  then  have  to  only 
o^'ertorque  three  or  four  times.  It  is  not  the  differ- 
ence betw'cen  5  and  2  in  one  operation  at  all. 

Q.     It  is  not? 

A.     No,  it  is  not  that  much. 

Q.  Have  you  read  your  book  recently  on  over- 
torque ? 

A.  No,  I  don't  think  so.  As  a  matter  of  fact, 
I  don't  believe  I  have.  [871] 

Q.  Do  you  recall  stating  as  a  fact  in  your  book 
that  initially  it  required  five  times  overtorqueing, 
whereas  if  it  were  used  the  second  or  tJiird  time, 
it  might  only  ])e  twice  or  thi'ee  times  overtoi-queing 
to  shear  off  the  flare?  A.     No. 

Q.     You  don't  recall  that? 

A.  Not  offhand,  no.  I  may  have  said  it,  liow- 
ever. 


812  The  Parker  Appliance  Co.,  etc. 

(Testimony  of  Harold  W.  Adams.) 

Q.  Well,  I  take  it  whatever  you  said  in  your 
book  was  predicated  upon  factual  tests  that  you 
yourself  ran? 

A.     Tests  that  I  had  made  at  that  time,  yes. 

Q.  Now,  I  meant  to  ask  you  before  recess 
whether  or  not  the  photograph  that  you  here  pro- 
duced from  the  Douglas  files,  Defendants'  Exhibit 
UU A.     Yes. 

Q.     was  that  one  of  a  special  test  that  you 

ran  or  is  it  one  taken  from  the  cracked-up  DC-3? 

A.  Well,  it  was  not  a  DC-3.  It  was  an  A-20,  as 
I  remember.    But  that  was  a  special  test. 

Q.  This  has  nothing  to  do  with  the  DC-3  fail- 
ure about  which  you  testified? 

A.  Except  that  it  was  not  a  DC-3.  It  was  an 
A-20,  as  I  remember.  That  was  made  as  a  conse- 
quence. This  is  a  test  that  was  made  as  a  con- 
sequence of  that  trouble.  This  is  one  of  a  series 
of  tests. 

Q.  Can  you  tell  me  what  torque  was  used  to 
bring  [872]   about  this  result? 

A.  I  would  have  to  refer  to  the  report  to  get 
the  exact  figure. 

Q.     Do  you  know  whether  it  was  five  times,  three   i 
times,    or   two    times   normal    torque?  11 

A.  Well,  let's  see.  I  don't  know.  I  don't  re- 
member exactly.  It  must  have  been  somewhere 
aroimd,  I  would  say  offhand  it  was  probably  three 
or  four  times.    It  is  in  the  report,  however.  [873] 

Q.  Would  you  mind  producing  that  report  in 
the  morning? 
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A.  I  think  so.  In  fact,  we  may  have  those  pages 
around  here. 

Mr.  Huebner:  I  think  we  have  it  here  today, 
if  you  want  it. 

Mr.  Freeman:     May  I  borrow  it  this  evening? 

Mr.  Huebner:  I  will  have  to  ask  the  witness  to 
identify  it,  though,  among  some  papers  I  have  got, 
if  that  is  agreeable. 

Mr.  Freeman:  We  will  get  it  after  4:00  o'clock 
and  not  take  the  court's  time. 

The  Witness:  The  Parker  Company  has  a  coj^y 
of  that  report,  too;  however,  you  may  not  have  it 
here,  of  course. 

Q.  (By  Mr.  Freeman) :  Will  you  now  turn  to 
the  McConnell  patent,  which  is  No.  290,446,  Defend- 
ants' Exhibit  TT. 

The  Court:     What  number  is  that  in  the  book? 

Mr.  Freeman:     That  is  No.  5,  your  Honor. 

Q.  (By  Mr.  Freeman) :  That  patent  specifically 
refers  to  the  use  of  lead  pipe,  does  it  not? 

A.     No,  it  doesn't.    It  says  in  line  20, 

"including  a  hard  metal  pipe  with  a  soft  metal 
connecting  pipes  of  different  materials  to- 
gether, ' ' 

and  refers  to  soft  metal  pipes.  It  seems  to  say  all 
along  [874]  "soft  metal." 

Q.    What  is  that? 

A.     It  seems  to  say  "soft  metal." 

Q.  Isn't  it  true  that  in  Figure  1  on  the  left- 
hand  side  vou  there  have  a  lead  pipe  A? 
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A.     Are  3^ou  reading  from  the  patent? 

Q.  No.  I  am  just  looking  at  the  drawing,  Fig- 
ure 1. 

A.  I  don't  know  how  you  can  tell  it  is  lead  from 
looking  at  the  drawing. 

Q.  You  go  ahead  and  look  at  the  patent  speci- 
fications.   I  thought  you  knew. 

Well,  you  go  along  with  me  that  it  is  a  soft  metal 
pipe  A? 

A.  Yes.  It  is  not  a  lead  pipe.  It  is  a  soft  metal 
pipe. 

Q.  The  pipe  A3,  on  the  other  side  of  that  figure, 
W'hat  does  that  refer  io'i 

A.     That  is  referred  to  as  a  hard  metal  pij^e. 

Q.  When  you  connect  a  hard  metal  pipe  to  a 
body  member,  you  then  use  an  insert  piece  A2 ; 
correct?  A.     Yes. 

Q.  And  that  insert  piece  then  on  the  right-hand 
side,  that  is  of  soft  metal?  A.     Yes. 

Q.     It  serves  very  much  as  a  packing?  [875] 

A.  Yes.  Just  as  the  flare  of  pipe  A  does  on 
the  left-hand  side. 

Q.  When  you  seal  a  lead  pipe  or  a  soft  metal 
pipe,  do  the  parts  take  a  set?  A.     Yes.  1 

Q.  So  that  with  each  operation  you  change  the 
conformation  of  the  flare,  and  once  it  has  been 
changed  due  to  the  torque  used  it  remains  in  ex- 
actly  that   position  ? 

A.     Practically   exactly   that   position. 

Q.  Well,  soft  metal  that  will  flow  or  yield  or 
give  will  take  a  set;  correct? 
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A.  All  metal,  to  the  best  of  my  knowledge,  will 
take  a  set.  There  is  no  definite  distinction  in  en- 
gineering, that  I  know  of,  between  soft  and  hard.  1 
refer  to  it  as  being  material  softer  than  the  mate- 
rial of  the  fitting,  when  I  am  talking  about  soft 
metal.  And  that  is  normally  what  is  used  in  air- 
craft. AVe  normally  use  a  tubing  which  is  softer 
than  the  material  of  the  fitting. 

Q.     52SA? 

A.  52S02.  That  is  Aluminum  Company  of 
America's  designation. 

Q.  Is  it  true  that  in  the  type  of  connection  shown 
in  Figure  1  of  the  McConnell  patent  on  the  right- 
hand  side  that  the  packing  niem])er  will  be  com- 
pressed when  the  nut  D  is  tightened.^  [8T6] 

A.  It  will  be  deformed.  I  don't  think  "com- 
pressed" is  a  projjer  w'ord. 

Q.  When  we  talk  about  "deformed,"  using  your 
terminology,  is  it  true,  then,  that  the  cross-sectional 
area  of  the  member  A2  will  lengthen  out^ 

A.     The  length  of  the  part  will  increase,  yes. 

Q.  Isn't  that  sometimes  called  cold  How  of 
metal  f 

A.  No.  Cold  flow  refers  to  a  movement  after 
parts  have  been  put  into  position,  not  w^hile  they 
are  being  positioned.  After  parts  have  been  put 
into  position  if  the  material  then  continues  to  move, 
that  is  called  cold  flow. 

Q.  x\nd  it  is  a  fact  that  the  shoulder  of  the 
sleeve,  calling  it  that,  in  Figure  1  of  the  McCon- 
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nell  patent,  is  directly  opposite  the  angular  portion 

on  the  inside  of  the  sleeve?  A.     Yes. 

Q.  And  substantially  midway  or  at  least  for- 
wardly  somewhat  of  a  mid-point  on  the  angle  of 
the   sleeve   on  the   inside? 

A.  Well,  it  isn't  forward  of  a  mid-point.  It 
is  just  about  at  the  mid-point. 

Q.  And  it  is  true  that  in  the  drawing  Figure  1 
of  the  McConnell  patent  that  the  enlarged  portion 
of  the  sleeve  engages  or  is  shown  in  contact  with 
the  inner  wall  of  the  nut  D  ?  [877] 

A.  Well,  it  is  showii  in  contact.  I  would  say 
that  normal  manufacturing  clearance  would  exist. 

Q.  Would  you  call  that  a  slide  fit,  loose  fit,  or 
what  kind  of  fit  would  you  call  it? 

A.  That  would  depend  on  how  Mr.  McConnell 
made  them,  I  think. 

Q.     Can't  you  tell  from  the  patent  drawing? 

A.     No. 

Q.  Speaking  about  how  Mr.  McConnell  made 
them,  have  you  ever  seen  a  fitting  corresponding 
in  all  details  to  the  McConnell  patent? 

A.     No. 

Q.  While  I  am  at  it,  I  am  going  to  ask  vou 
the  same  question  with  respect  to  the  Gruyer  pat- 
ent No.  196,084.  A.     No. 

Q.  Have  you  ever  seen  a  fitting  corresponding 
exactly  to  the  Bjorling  publication? 

A.  No.  Wait  a  minute.  Just  what  do  you 
mean  by   exactly?     How   exactly? 

Q.     Have  you  ever  seen  a  Bjorling  fitting? 
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A.     No. 

Q.  I  am  going  to  ask  you  the  same  question 
with  respect,  to  Parker  patent  No.  1,977,241. 

A.     No,  I  have  never  seen  one  exactly  like  that. 

Q.  Have  you  ever  made  any  for  test,  or  other- 
wise, [878]  corresponding  to  the  Parker  patent 
No.  1,977,241?  A.     No. 

Q.  So  your  testimony  was  just  your  opinion 
as  an  engineer  in  hydraulics? 

A.  Wait  a  minute.  My  testimony  in  what  re- 
spect ? 

Q.  In  respect  to  the  Parker  patent,  as  to  whether 
it  would  or  wouldn't  w^ork,  or  what  it  would  do. 

The  Court:     When  did  he  testify  to  that? 

Mr.  Freeman:  He  is  talking  about  this  particu- 
lar patent. 

The  Witness:  I  don't  remember  testifying  to 
that.     Perhaps  you  can  read  that  back  to  me. 

Q.  (By  Mr.  Freeman) :  Let  me  reframe  my 
question.  Your  testimony  about  not  making  the 
head  solid  was  predicated  only  upon  a  reading  of 
the  patent  itself? 

A.  Testimony  on  not  making  the  head  solid?  I 
am  afraid  I  still  don't — I  am  sorry  to  be  so  stupid 
here,  but  I  am  sorry  I  don't  follow  you  exactly. 
What  did  I  say  about  not  making  the  head  solid? 

Q.     I  will  let  the  record  speak  for  itself. 

A.     Yes,  I  would  like  to  hear  it. 

Q.  Isn't  it  a  fact  that  in  the  Parker  patent  No. 
1,977,241  Mr.  Parker  was  directing  his  attention 
there  to  misalignment  of  the  parts? 
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A.     That's  correct.  [879] 

Q.  And  in  that  case  he  provided  instead  of  a 
straight  shoulder-to-shoulder  contact  between  the 
sleeve  and  the  nut,  an  arcuate  or  spherical  contact  ? 

A.     That's  right. 

Q.  And  in  that  particular  case  he  permitted 
the  parts  to  position  themselves  out  of  alignment 
and  still  have  a  contact  between  the  shoulder  and 
the  upper  portion  10  of  what  you  have  called  the 
sleeve'?  A.     That's  correct.  [880] 

Q.  And  in  Fig.  2  of  the  drawings,  he  shows 
the  parts  so  misaligned?  A.     That  is  correct. 

Q.  And  in  the  Parker  patent,  Plaintiff 's  Exhibit 
No.  26,  which  is  No.  1,977,240,  I  think  you  testified 
that  the  shoulder  engaged  the  sleeve  so  as  to  com- 
press the  sleeve  inwardly  against  the  flare  of  the 
tube ;    correct  ? 

A.  I  said  there  would  be  a  hoop  compression 
applied  to  the  sleeve  by  the  shoulder. 

Q.  And  by  compression,  that  means  inwardly 
directed  as  distinguished  from  expansion? 

A.     That  is  right. 

Q.  And  the  Parker  patent  in  suit  refers  to  hoop 
tension   or  expansion,  does  it  not? 

A.  Well,  not  in  that  region,  as  I  remember.  I 
think  it  refers  to  it  at  the  toe  of  the  sleeve,  doesn't 
it  ?  Well,  the  patent  in  suit,  as  I  interpret  it,  says 
— in  fact,  as  I  read  it,  on  line  69,  it  says — this  is 
page  2,  line  69. 

Q.     You  are  reading  from  the  patent  in  suit? 

A.    Yes. 
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Q.     Proceed. 

A.  ^'whereby  the  clamping  face  of  the  head 
against  the  tube  end  is  detei'mined  by  the  spring 
tension  of  the  metal  forming  said  head." 

I  assume  that  means  in  the  region  whei-e  the 
head  is  in  [881]  contact  with  the  tube  end  and  the 
region  where  I  am  talking  about  hoop  compression 
is  at  the  opposite  end  of  the  sleeve  head.  There 
would  be  hoop  tension  in  the  toe  of  the  sleeve  in  the 
fitting  of  patent  No.  1,977,240,  I  believe. 

Q.  Have  you  studied  the  file  wrapjjer  of  the 
Parker  patent  in  suit  ?  A.     Yes.    I  read  it. 

Q.  Have  you  read  the  file  wrapper  of  Parker 
patent  1,893,422?  A.     I  don't  think  so. 

Q.  That  is  the  one  that  is  referred  to  in  the 
patent  in  suit  in  the  first  paragraph. 

A.     I  believe  that  I  only  read  one  file  wrapper. 

Q.  Then  I  take  it  you  didn't  read  the  file  wrap- 
per on  1,977,240,  either? 

A.     I  think  that  is  right. 

Q.  And  then  I  take  it  you  are  not  familiar  with 
the  file  wrapper  references  or  the  references  re- 
ferred to  by  the  Patent  Offtce  during  the  prosecu- 
tion of  the  two  Parker  patents,  1,893,442,  and  1,977,- 
240? 

A.    Yes,  I  think  that  is  right. 

Q.  Do  you  know  anything  a})out  Patent  Office 
classification?  A.     No,  sir. 

Q.  Do  you  know  how  the  Patent  Examiner  keei)s 
the  [882]  prioi*  art,  the  reference  patent,  that  he 
refers  to  on  any  given  subject?  A.     No,  sir. 
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Q.     Turning"  now  to  Benzion,  Patent  No. 

The  Court:     Mr.  Freeman,  before  you  get  into 

that,  I  notice  it  is  4:00  o'clock,  and  maybe  we'd 

better  desist  until  tomorrow. 

We  will  stand  at  recess  now  until  10:00  o'clock 

tomorrow  morning. 

(Thereupon,  at  4:00  o'clock  p.m.,  an  adjourn- 
ment was  taken  until  10 :00  o  'clock  a.m.,  Thurs- 
day, July  6,  1950.)  [883] 

Thursday,  July  6,  1950 

The  Clerk:  Further  trial  in  the  Parker  Appli- 
ance V.  Masters  and  Collins  matters. 

HAROLD  W.  ADAMS 

called  as  a  witness  by  the  defendants,  having  been 
previously  sworn,  resumed  the  stand  and  testified 
further   as   follows: 

Cross-Examination 
(Continued) 
By  Mr.  Freeman: 

Q.  Will  you  turn  to  the  Hewitt  patent  No.  1,820,- 
020 — No.  16  in  your  book,  your  Honor — and  tell 
me,  Mr.  Adams,  if  there  is  provided  a  space  be- 
tween the  sleeve  member  and  the  inner  wall  of  the 
nut  substantially  as  is  shown  in  the  Bjorling  pub- 
lication. A.     Yes. 

Q.  And  in  that  case,  that  is,  in  the  Hewitt  pat- 
ent, the  walls  of  the  sleeve  and  the  imier  wall  of 
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the  mit  are  parallel  with  each  other?  A.     Yes. 

Q.  That  is  the  space  at  the  region  of  contact  is 
substantially  or  is  identical  with  the  space  at  tlie 
toe   of  the   sleeve? 

A.     Yes,  except  for  the  radius  of  the  nut. 

Q.  You  know  that  the  Hewitt  patent  was  a  file 
wrapper   [885]    reference  ? 

A.     I  don't  remember. 

Mr.  Freeman:  For  your  Honor's  information, 
a  file  wrapper  reference — Mr.  Huebner  may  have 
explained  this  to  the  court — is  a  patent  reference 
that  was  considered  by  the  Patent  Office,  and  spe- 
cifically referred  to  by  the  Patent  Office  during 
the  prosecution  of  the  patent  in  suit. 

The  Court :  I  understand  that.  But  the  thing  1 
am  wondering  about  is  how  much  force  and  elfect 
the  court  should  give  to  the  file  wrapper.  Does 
the  finding  of  the  Patent  Office,  or  the  Patent  Com- 
missioner, that  a  patent  should  be  issued,  is  that 
binding  in  any  way  upon  the  court? 

Mr.  Freeman:  Is  is  not  binding  upon  the  court, 
but  it  raises  a  presumption  that  those  skilled  in 
doing  this  particular  kind  of  work,  the  Examiner, 
tlie  Commissioner,  have  carefully  checked  the  prior 
art  patents,  and  that  they  considered  it  to  be  an 
invention,  that  is,  the  Parker  patent  in  suit  was  al- 
lowed over  and  above  the  Hevvdtt  patent  Avith  the 
two  straight  walls  equally  spaced  apart  througli- 
out  their  length. 

'J'he  Court:     Then  there  is  just  a  ]')resumption ? 

Mr.  Freeman:    That  is  correct. 
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The  Court:  And  if  all  other  things  are  equal, 
then  the  presumption  should  be  the  controlling  fac- 
tor? 

Mr.  Freeman:     Right.  [886] 

Q.  (By  Mr.  Freeman) :  Now,  Mr.  Adams,  you 
kindly  let  me  have  the  Douglas  Aircraft  Company 
report  from  v\^hich  the  defendant  offered  in  evi- 
dence a  photograph  as  Defendants'  Exhibit  UIT; 
that  is  correct,  is  it  not?        A.     Yes. 

Q.  And  I  hand  you  another  photograph  from 
that  report  which  is  Figure  No.  3,  photograph  No. 
22695,  and  that,  too,  is  a  photograph  from  the 
same  report;  correct?  A.     Yes,  sir. 

Mr.  Freeman:  I  would  like  to  offer  in  evidence 
as  Plaintiff's  Exhibit  78  the  photograph  produced 
by  the  witness  Adams,  being  photograph  No.  22695, 
Figure  3. 

The  Court:     It  may  be  received. 

The  Witness :  That  is  a  photostat,  isn  't  it,  rather 
than  the  one  from  the  rej)ort  ?  I  would  like  to  keep 
the  report  and  let  you  use  a  photostat  of  it. 

Mr.  Huebner:  We  have  an  extra  photographic 
copy  if  it  may  be  substituted. 

The  Witness:  I  think  that  is  a  photostat  of  it 
that  he  has. 

Mr.  Huebner:  We  actually  photographed  the 
photograph. 

Mr.  Freeman:  I  would  like  to  substitute  the 
photograph  of  the  photograph  so  that  the  original 
may  remain  in  the  files  of  the  Douglas  Company. 

The  Court:     It  may  be  substituted.  [887] 
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(The  photograph  referred  to  was  marked 
Plaintiff's  Exhibit  78,  and  was  received  in  evi- 
dence.) 

Q.  (By  Mr.  Freeman)  :  And  in  the  photograph, 
Plaintiff's  Exhibit  78,  you  there  used  a  sleeve  \\w\- 
ing  an  outside  angle  on  it? 

A.  Well,  I  don't  remember  it  exactly.  I  will 
have  to  look  at  it.  [888] 

Q.  Well,  can  you  tell  from  looking  at  the  pho- 
tograph ? 

A.  Well,  let's  see.  It  is  hard  to  tell  whether 
that  is  on  the — yes,  I  think  this  sleeve  has  an  out- 
side angle. 

Q.  And  the  photograph  is  magnification  of  30 
times  actual  size? 

A.     I  don't  think  it  is  that  much,  no. 

Q.  So  that  I  am  straight,  is  the  magnification 
of  the  photograph  that  I  have  produced  as  Plain- 
tiff''s  Exhibit  78  the  same  magnification  as  the  pho- 
tograph which  you  produced  as  Defendants'  Ex- 
hibit UU? 

A.     Well,  it  is  approximately  the  same. 

Q.  Well,  now,  do  you  recall  what  magnification 
you  gave  us  with  respect  to  Defendants'  Exhibit 
UU? 

A.  No,  I  don't.  I  am  pretty  sure  it  is  not  30 
times,  because  that  would  make  a  quarter-inch  tube 
come  out  30  quarters  or  7%  inches,  and  that  ob- 
viously isn't  7%  inches. 

Q.  Well,  will  you  agree  with  me  that  the  mag- 
nification of  Fig.  3,  which  I  have  produced  as  Plain- 
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tiff's  Exhibit  78,  is  substantially  the  same  magnifi- 
cation that  you  testified  to  with  respect  to  Fig.  2  ? 

A.     Yes,  it  is  approximately  the  same. 

Q.  At  the  time  that  you  ran  your  tests  in  Oc- 
tober, 1940,  were  torque  wrenches  available? 

A.  I  believe  that  in  those  tests  we  used  an  or- 
dinary [889]  wrench  with  a  spring  scale  on  the 
end  of  it,  although  we  might  possibly  have  used  a 
torque  wrench.  In  any  case,  the  torques  were 
measured. 

Q.  I  take  it  you  haven't  seen  any  fitting  actually 
manufactured  in  accordance  with  the  Benzion  pat- 
tent  which  you  referred  to.  A.     No. 

Q.  The  Bjorling  publication  shows  the  screw 
threads  projected  out  beyond  the  wall  of  the  sleeve ; 
correct  ?  A.     Yes. 

Q.  In  other  words,  the  smooth  portion  of  the 
inside  of  the  sleeves  is  undercut?  A.     Yes. 

Q.     Using  that  term. 

A.     Yes,  that  is   correct. 

Q.  So  if  there  is  any  expansion  of  the  sleeve 
Avithin  the  nut,  there  is  greater  likelihood  of  coming 
in  contact  with  the  threads  than  if  the  wall  and 
the  threads  were  of  tlie  same  diameter? 

A.     No,  no  greater  likelihood.    If  it  expanded 

Q.  In  other  words,  in  Bjorling,  if  you  expand 
into  the  undercut,  mil  the  nut  back  away  easily? 

A.     No. 

Q.  Can  you  tell  me  whether  or  not  Plaintiff's 
Exhibit  78,  which  is  Fig.  3  of  your  report,  illus- 
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ti-at(^s  the  fitting  at  [890]  tlie  recommended  torque 

of  63  inch  pounds  for  size  l^  by  .032? 

A.     Yes,  as  I  remember,  that  is  correct. 

Q.     And  that  is  what  your  report  states? 

A.     Yes. 

Q.  In  other  words,  you  there  have  what  may 
be  referred  to  as  normal  torque  ? 

A.     That's  right. 

Q.  And  in  that  case  the  sleeve  has  imbedded  it- 
self in  the  flare  of  the  tube;  correct? 

A.     Slightly,  yes. 

Mr.    Freeman:     That's   all    [891] 

Redirect  Examination 
By  Mr.  Huebner: 

Q.  Mr.  Adams,  on  the  lead  tube  physical  ex- 
hibits which  you  produced  yesterday,  and  which  are 
in  evidence,  it  was  called  to  your  attention,  I  be- 
lieve, that  the  length  of  the  flares  on  the  tubes  was 
some  20/lOOOths  less  than  standard  length  for  alu- 
minum or  other  metallic  tubes?  A.     Yes. 

Q.  What  would  be  the  effect  on  those  lead  ex- 
hibits if  the  flares  were  made  standard  length? 

A.  I  think  there  would  be  no  appreciable  effect, 
because  the  flare  as  made  extended  beyond  the  end 
of  the  sleeve. 

Q.  Now,  some  comments  were  elicited  from  you 
in  cross-examination  concerning  the  advantage  of 
the  easy  removal  of  a  three-piece  fitting  over  a  two- 
piece  fitting.  A.     Yes,  sir. 
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Q.  Are  those  advantages  any  more  present  or 
pronomiced  in  the  subject  disclosure  of  the  Parker 
patent  in  suit  than  in  any  generally  similar  three- 
piece  fitting  having  the  cooperating  parts  of  a  body, 
a  sleeve,  and  a  nut?  A.     No. 

Q.  Is  there  any  advantage  with  respect  to  re- 
moval of  the  three-piece  fitting  demonstrated  in  the 
Parker  patent  in  suit  over  the  previously  known 
AC-811   fitting?  A.     No.   [892] 

Q.     Or  over  the  McConnell  patent  290,446? 

A.     No. 

Q.  Some  point  was  made  or  discussed  concern- 
ing the  advantage  of  safety  from  over-torqueing 
obtained  by  the  double  angle  shown  in  Exhibit  W, 
the  chart  hanging  on  the  blackboard ;  may  that  same 
advantage  from  overtorqueing  be  obtainable  by 
use  of  the  structure  shown  in  the  Parker  prior 
patent   1,977,241? 

That  is  No.  18,  I  believe,  in  your  Honor's  book 
of  patents. 

A.  I  could  not  say  without  test  whether  the 
10-degree  diiference  shown  in  Figure  3  of  the  pat- 
ent 1,977,241  is  sufficient  to  produce  the  effect  that 
is  ol)tained  ])y  this  sleeve  shown  in  Exhibit  W. 

Q.  Is  the  same  principle  involved  in  both,  the 
Exhibit  VV  and  the  Parker  patent  1,977,241  ? 

A.  Yes,  the  same  principle  is  present  in  that 
there  is  a  considerable  angular  difference  between 
the  nose  of  the  fitting  and  the  inside  angle  or 
countersink  of  the  flare.  I  meant  "sleeve,"  the  last 
word  I  said. 
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Q.  I  direct  your  attention  to  the  language  in  the 
last  few  lines  of  claim  1  of  the  j^atent  in  suit,  2,212,- 
183,  beginning  in  line  17,  as  follows: 

''whereby  during  the  clamping  action  said  head 
will  be  expanded  and  moved  forward  [893] 
along  the  flared  end  of  the  tube  into  intimate 
contact  with  the  outer  surface  thereof" 

and  I  emphasize  the  next  words: 

''through  substantially  the  entire  extent  of  the 
flared  surface  on  the  sleeve  head." 

In  the  normal  torqueing  installation  of  the  dou- 
ble angle  assembly  illustrated  in  Exhibit  W,  will 
that  condition  or  relationship  be  present? 

A.     No. 

Q.  To  clarify  any  possible  question  in  the  court's 
mind  as  to  the  two  forms  of  sleeve  manufactured 
under  the  AN  standard,  I  will  ask  you  again  if 
VV  illustrates  one  of  the  forms,  namely,  sizes  six, 
four  and  two,  which  are  manufactured  under  the 
AN  standard  using  a  specific  kind  of  metal. 

A.     Copper  silicon  sleeve,  yes. 

Q.  All  right.  Now,  refer  to  Exhibit  O  and 
state  whether  this  exliibit  illustrates  the  other  AN 
standard  sleeve  manufactured  by  the  defendants 
and  Ijy  Parker. 

A.  Yes,  this  illustrates  the  AN  standard  sleeve 
that  is  not  cut  away  at  the  18i/2-degree  angle.  [894] 

Q.     Now,    there    are    those    two    ty])es,    then,    of 
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standard    sleeves    manufactured    under    the    AIS" 

series?  A.     That  is  correct. 

Q.     And  no  others?  A.     That  is  correct. 

Q.  On  Exhibit  O,  is  the  outside  angle  on  the 
flare  of  the  tube  and  the  inside  angle  of  the  sleeve 
the  same?  A.     Yes. 

Q.  Then  again  directing  your  attention  to  those 
same  lines  which  I  quoted  a  moment  ago  from  claim 
1  of  the  patent  m  suit — withdraw  that  question 
and  start  it  over. 

Directing  your  attention  again  to  claim  1  of  the 
patent  in  suit,  2,212,183,  and  reading  the  follow- 
ing language  from  that  claim: 

"said  head  having  the  inner  surface  thereof 
provided  with  a  coniform  flare  so  shaped  that 
the  initial  contact  of  the  head  with  the  flared 
end  of  the  tube  is  at  the  free  end  of  the  head 
and  adjacent  the  outer  end  of  the  flared  end 
of  the  tube." 

Is  it  ever  possible  that  the  relationship  described 
in  the  language  quoted  from  the  claim  may  be  ob- 
tained by  the  use  of  the  AN  sleeve  and  its  related 
parts  illustrated  in  Exhi])it  O?  A.     No.  [895] 

Q.  There  was  some  discussion  in  your  cross-ex- 
amination concerning  the  transition  area,  which  is 
apparently  the  arc  adjoining  the  longitudinal  outer 
surface  of  the  tube  with  the  angular  surface  of  the 
flare.  I  believe  the  point  was  made  that  in  Mr. 
Masters'  drawing,  prepared  in  collaboration  with 
you,  Exhibit  YV,  it  was  not  fully  representative 
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of  the  facts  in  that  the  division  lines  showed  the 
flare  as  commencing  outside  of  the  transition  area, 
therel)y  purportedly  minimizing  the  amount  of  an- 
gular surface  of  the  sleeve  in  contact  with  the  flare 
of  the  tube. 

With  reference  to  Exhibit  O,  can  you  explain 
to  the  court  w^hat  effect,  if  any,  that  transition 
area  has  in  relation  to  the  body  of  the  fitting'?  T 
will  hang  up  Exhibit  O  again. 

A.  The  transition  area,  of  course,  since  it  is  on 
a  I'adius,  draws  away  from  the  nose  of  the  body, 
and  therefore  would  not  be  considered  a  part  of  the 
sealing  surface. 

Q.     x\nd  in  that  respect,  not  a  part  of  the  flare? 

A.     I  wouldn't  consider  it  a  part  of  the  flare. 

Mr.  Huebner :  Your  Honor,  I  am  about  through, 
Init  I  would  like  to  have  a  very  brief  conference 
with  my  partner,  Mr.  Beehler,  ])efore  stop])ing. 

(Short  interruption.) 

Q.  (By  Mr.  Huebner) :  Mr.  Adams,  you  were 
asked  yesterday  by  Mr.  Freeman,  on  page  872  of 
the  record,  the  following  [896]  question: 

''Q.  Do  you  recall  stating  as  a  fact  in  your 
book  that  initially  it  required  five  times  over- 
torqueing,  whereas  if  it  were  used  the  second  or 
third  time,  it  might  only  be  twice  or  three  times 
overtroqueing  to  shear  off  the  flare?" 

And  your  answer  was : 

^'A.     No." 
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Do  you  wish  today  to  modify  or  correct  that  state- 
ment ? 

A.  Yes.  I  said  in  m}'  l)ook  a  small  nmnber  of 
times.  I  had  just  finished  running  these  tests,  to 
which  reference  has  l)een  made,  in  connection  with 
the  modified  sleeves,  and  in  this  test  we  tightened 
fittings  from  five  to  in  some  cases  55  times.  I  had 
in  mind  at  the  time  I  wrote  the  book  by  ''a  small 
number"  somewhere  in  the  neighborhood  of  10  to 
20  times.  [897] 

Q.  Now,  it  was  suggested  to  you  yesterday  by 
Mr.  Freeman  that  the  prices  on  the  810,  two-piece 
fitting,  were  less  than  the  prices  on  similar  sizes 
of  three-piece  AN  fittings,  and  I  believe  you  testi- 
fied 3^0X1  did  not  know  the  comparison  of  prices. 
Have  you  since  ascertained  the  comparative  prices  ? 

A.     Yes. 

Q.     What  are  they? 

A.  I  now  know  that  the  price  for  comparable 
fittings  is  on  the  order  of  half  or  less  for  the  AN 
fittings.  The  AN  fitting,  according  to  prices  that 
we  obtained  about  a  year  ago,  at  the  time  the  Super 
DC-3  was  being  modified,  the  prices  for  AN  fittings 
at  that  time  were  in  the  neighborhood  of  half  of 
tlie  price  for  the  corresponding  810  fitting.  These 
were  o])tained  from  our  usual  suppliers.  That  was 
the  Parker  Company  in  the  case  of  the  810  fitting, 
and  our  usual  vc^ndors  in  the  case  of  the  AN  fitting. 

Q.  I  would  like  to  ask  you  whether  if  you  over- 
tightened a  fitting  having  the  structure  of  the 
Parker  i)atent  in  suit,  would  that  structure  shown 


vs.  Twin  W.  Masters,  Inc.,  etc.  831 

(Testimony  of  Harold  W.  Adams.) 

tlu'rein  avoid  a   pinch-off  which   the   Doug^las   im- 

]>rovement  shown  in  Exhibit  W  avoids? 

A.  No.  It  is  necessary  to  have  a  substantial 
difference  in  angle  between  the  countersink  on  the 
inside  of  the  sleeve  and  the  angle  on  the  nose  of 
the  body  in  order  that  when  the  sleeve  and  body 
come  into  contact  after  pinching  off*  the  tube  [898] 
therc^  is  still  a  substantial  thickness  of  tubing  re- 
maining at  the  base  of  the  flare.  This  requires  a 
fairly  large  angle.  On  the  order  of — well,  the  AN 
fitting  has  an  angle  difference  of — the  difference 
between  37  and  ISl/o- 

Mr.  Huebner:     No  further  questions. 
Recross-Examination 
By  Mr.  Freeman: 

Q.  Those  prices  that  you  checked  were  prices 
of  a  year  ago  and  not  back  in  1940? 

A.     A  year  ago. 

Q.  And  you  recognize,  do  you  not,  that  the  two- 
piece  fitting  has  substantially  become  obsolete  from 
1940  on?  A.     Yes. 

Q.  And  you  recognize,  further,  that  it  is  sub- 
stantially out  of  production  ?  A.     Yes. 

Q.  And  you  recognize,  further,  that  it  can  be 
made  on  a  shop  order? 

A.  Yes,  it  would  have  to  have  been  for  the  Super 
DC-3,  I  should  think. 

Q.  And  you  recognize,  further,  that  starting 
along  in  1940  and  thereafter  that  hundreds  of  mil- 
lions of  the  AN  fittings  were  made? 

A.     Certainh'. 
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Q.     Volume  production?  [899] 

A.     Certainly. 

Q.  And  you  recognize,  further,  that  price,  when 
the  volume  goes  up,  price  goes  down? 

A.     Certainly. 

Q.  And  you  recognize  that  when  manufactur- 
ing falls  off  of  a  given  quantity  and  requires  spe- 
cial set-up,  price  goes  up!  A.     Certainly. 

Q.  You  made  no  comparison  of  prices  back  in 
1940,  did  you? 

A.  No.  You  referred  to  the  prices  at  the  time 
that  the  Super  DC-3  was  being  made. 

Q.  I  also  referred  to  the  time  that  you  made 
the  changeover  in  the  first  place. 

A.     Yes.     On  the  C-47,  the  Army  airplane. 

Q.     Yes.    And  that  ^-as  back  in  1940  or  '41? 

A.     Yes,  in  that  neighborhood. 

Q.  And  at  that  particular  time  -they  were  still 
maiuifacturing  the  810  in  volume;  correct? 

A.     T  presume  they  were. 

Mr.  Freeman:     That  is  all. 

Mr.  Huebner:     No  further  questions. 

Mr.  Beehler:  Will  Mr.  Wolfram  please  take  the 
stand  ?  I 

The  Clerk:     Is  this  further  cross-examination? 

Mr.  Beehler:     This  is  direct.  [900] 

The  Clerk:     As  an  adverse  witness? 

Mr.  Freeman :  He  is  not  an  officer  or  agent  of 
the  corporation,  so  he  is  bound  by  whatever  he  testi- 
fies to,  and  unless  he  is  adverse  he  shouldn't  ask 
leading  questions. 
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called  as  a  witness  on  behalf  of  the  defendants, 
having  been  previously  sworn,  was  examined  and 
testified  further  as  follows: 

Direct  Examination 
By  Mr.  Beehler: 

Q.  Mr.  Wolfram,  I  believe  you  stated  you  have 
been  with  the  Parker  Company  18  years  or  so? 

A.     That  is  correct,  nearly  18  ja^ars. 

Q.  And  that  in  1932  you  were  directly  connected 
with  the  engineering  department  in  the  prepara- 
tion of  drawings?  A.     Yes. 

Q.  Are  you  familiar  with  the  drawings  and  di- 
mensions which  were  used  to  actually  manufacture 
the  Parker  fittings  in  the  Parker  Company  in 
1935?  A.     Yes,  in  a  general  way. 

Q.  I  want  to  show  you,  Mr.  Wolfram,  Defend- 
ants' Exhibits  comprising  drawings  of  the  Parker 
Company,  drawing  No.  2-1835,  2-1835-1,  2-1835-2. 
I  believe  those  were  Exhibits  L,  M  and  P.  Did  the 
Parker  Company  make  fittings  in  accordance  [901] 
with  the  dimensions  of  those  drawings  in  1935? 

A.  I  think  generally  speaking  that  is  correct, 
although  these  drawings  are  not  shop  manufactur- 
ing drawings  as  such.  I  think,  I  am  not  too  sure 
about  this,  but  I  think  that  these  drawings  are  more 
in  the  nature  of  inspection  drawings  where  they 
weren't  too  much  concerned  with  all  of  the  detailed 
dimensions  that  you  would  use  in  set-up.     By  that 
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I  mean  this:  that  there  appear  to  be  quite  a  num- 
ber of  fractional  dimensions  on  these  drawings,  and 
I  think  that  the  shop  drawings  would  have  listed 
those  in  decimals  with  a  closer  tolerance  than  w^ould 
be  indicated  by  this  drawing.  In  fact,  there  is  no 
tolerance  listed  for  the  fractional  dimensions  on 
these  drawings. 

Q.  Is  it  true  that  fittings  as  made  by  the  Parker 
Comj^any  in  1.935  would  need  to  conform  to  the  di- 
mensions shown  on  these  drawings? 

A.     I  think  that  they  probably  would. 

Q.  Would  that  answer  apply  to  the  six  size  in 
the  drawings  before  you? 

A.  I  assume  that  they  would.  I  am  not  posi- 
tive, because,  as  I  say,  I  am  sure  that  these  were 
not  actual  shop  drawings,  ])ecause  the  shop  draw- 
ings at  that  time  were  individual  sheets.  [902] 

Q.  Would  the  dimensions  on  the  shop  drawings 
conform  to  the  dimensions  given  on  these  drawings 
for  corresponding  sizes  and  corresponding  portions 
of  the  parts  of  the  fittings  involved  ? 

A.  Well,  I  assume  that  they  would.  1  am  not 
too  certain  for  just  what  reason  this  particular  set 
of  drawings  was  made.  It  is  entirely  possible  that 
this  set  of  drawings  was  made  as  a  proposal  of  pos- 
sibly some  dimensions  to  be  changed,  because  I  do 
know  that  there  were  quite  a  number  of  changes 
made  in  the  dimensions  of  the  parts. 

Q.  Can  you,  Mr.  Wolfram,  before  court  con- 
venes this  afternoon,  give  us  the  precise  dimensions 
for  the  No.  6  size  on  the  parts  given  here  on  these 
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drawings  so  that  we  may  know  whether  or  not  these 
dimensions  were  the  dimensions  of  fittings  which 
were  actually  made  in  1935? 

A.  Well,  I  will  try,  but  I  don't  know  whether 
I  will  be  able  to  ascertain  that  by  that  time. 

Q.  I  would  like  to  refer  you  to  a  series  of  draw- 
ings which  were  secured  by  the  defendants  from 
the  files  of  the  Parker  x\ppliance  Company,  this 
particular  series  being  drawings  related  to  the  No. 
6  size.  AVill  you  thumb  through  them,  Mr.  Vv'ol- 
fram,  and  tell  me  whether  any  of  these  could  hv 
used  by  you  in  checking  the  dimensions  appearing 
on  the  drawings  first  referred  to  in  order  to  de- 
termine exactly  what  the  dimensions  were  which 
were  used  in  the  manufacture  of  fittmgs  [903]  in 
1935? 

x\.  I  don't  think  that  I  could  tell  from  these 
drawings,  because  they  are  all  dated  later  than 
1935,  and  I  can't  tell  from  them  whether  or  not 
changes  had  been  made  in  the  shop  production 
drawings  from  1935  to  the  date  of  these  drawings. 

Q.  Who  in  the  Parker  Appliance  Company 
could  tell  us  exactly  what  the  dimensions  were 
which  were  used  on  6  size  of  the  fittings  made  in 
1935  <? 

A.  Well,  I  assume  that  someone  that  is  con- 
nected with  the  engineering  department  at  the 
present  time  that  handles  drawings  might  be  able 
to  trace  that  back. 

Q.  Will  you  give  us  the  name  of  some  individ- 
ual, please,  that  we  can  rely  upon  ? 
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A.  Well,  I  think  that  Lei  and  Schmohl  mi^ht 
be  able  to  do  that. 

Q.    And  his  address  is  what  ? 

A.  Well,  he  is  in  the  Cleveland  plant  and  he 
lives  in  Cleveland.  I  don't. know  his  exact  residen- 
tial address. 

Q.  Will  you  tell  us,  if  you  know,  Mr.  Wolfram, 
what  drawings  should  be  asked  for  in  order  for  us 
to  determine  precisely  the  dimensions  of  the  No.  6 
size  fittings  which  were  made  in  1935  ? 

A.  Well,  I  should  think  that  you  should  ask  for 
the  drawings  in  just  about  the  manner  you  have 
stated,  the  shop  [904]  drawings  for  that  particular 
time. 

Q.  Do  you  have  such  shop  drawings  or  copies  of 
them  with  you  in  California  ? 

A.     Not  that  I  know  of. 

Mr.  Freeman:  If  you  want  to  introduce  any  of 
the  drawings  you  have  received  from  the  Parker 
Company,  it  is  perfectly  agreeable  with  us. 

Mr.  Beehler:  Those  which  we  have  introduced 
are  the  only  ones  which  we  care  to  introduce. 

That's  all,  Mr.  Wolfram. 

Mr.  Huebner:     Do  you  have  any  questions'? 

Mr.  Freeman:     No. 


(Witness  excused.) 

Mr.  Huebner:  Your  Honor,  I  would  like  to  put 
into  the  record  the  case  which  I  referred  to  very 
early  in  the  trial.  I  am  not  going  to  quote  from  it, 
but  I  want  to  cite  it  to  show  our  position  on  the 
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point  that  a  renewed  ai^plieation,  such  as  the 
Parker  ])atent  in  suit  involves,  wliieli  contained 
claims  to  additional  matter  over  that  originally  al- 
lowed avoids  the  entire  i:)atent.  The  case  is  In  Re 
Kaisling.  It  was  in  the  Court  of  Customs  and  Pat- 
ent Appeals,  reported  at  44  Fed.   (2d)  863. 

Earlier  in  the  trial,  I  offered  certain  pamphlets, 
which  were  marked  for  identification  as  Exhibits 
F  and  G,  and  they  were  refused  admission  at  that 
time  for  the  purpose  for  which  [905]  they  were 
then  to  be  offered.  Those  pamphlets  do,  however, 
illustrate  certain  prior  art  fittings  and  have  refer- 
ence to  them  in  the  text,  and  I  therefore  again 
offer  as  exhibits  Exhibits  F  and  G  for  identifica- 
tion. 

The  Court :     May  I  see  F  and  G  % 

Mr.  Hm^bner:  I  think  l)oth  of  them  are  Parker 
bulletins. 

The  Court:  Do  you  have  any  objection,  Mr. 
Freeman  ? 

Mr.  Freeman:  No.  If  he  is  talking  about  any 
prior  art  and  it  happens  to  be  a  bulletin  put  out  by 
the  Parker  Company,  we  will  certainly  let  them 
go  in. 

The  Court :     They  may  be  received. 

(The  documents  referred  to  were  received  in 
evidence  and  marked  Defendants'  Exhibits  F 
and  G.) 

Mr.  Huebner:  Now,  your  Honor,  in  the  license 
agreements  which  have  been  admitted  in  evidence, 
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reference  is  made  to  the  license  extending  to  im- 
provement patents.  I  have  therefore  selected  and  I 
am  now  going  to  offer  in  evidence  a  group  of 
Parker  improvement  patents  in  order  to  complete 
the  subject  matter  of  the  exhibit. 

These  patents  which  I  will  offer,  each  one  shows 
on  its  face  that  it  is  asserted  to  Ije  an  improvement 
over  Parker  patent  1,893,442,  and  one  of  them  is 
also  said  to  l)e  an  improvement  over  Parker  1,977,- 
240.  The  ones  which  I  will  offer  are  Parker  2,191,582. 

The  Clerk:     That  will  be  Exhibit  CCC.  [906] 

Mr.  Huebner :     Parker  2,251,715. 

The  Clerk :     Exhibit  DDD. 

Mr.  Huebner :     Parker  2,278,479. 

The  Clerk:     Exhibit  EEE. 

Mr.  Huebner:     Parker  2,289,382. 

The  Clerk:     FFF. 

Mr.  Huebner :     Parker  2,290,890. 

The  Clerk:     GGG. 

Mr.  Huebner :     Parker  2,316,711. 

The  Clerk:     HHH. 

Mr.  Huebner:  Mr.  Wagner,  will  you  take  the 
stand? 

The  Court:     Those  may  be  received  in  evidence. 

(The  patents  referred  to  were  received  in 
evidence  and  marked  Defendants '  Exhibits  CCC, 
DDD,  EEE,  FFF,  GGG,  and  HHH.) 

Mr.  Huebner:  Mr.  Wagner  is  being  called 
under  Rule  43b. 
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called  as  a  witness  on  behalf  of  the  defendants 
under  Rule  43b,  having  been  previously  duly  sworn, 
was  examined  and  testified  as  follows : 

Direct  Examination 
By  Mr.  Huebner: 

Q.  Mr.  Wagner,  I  direct  your  attention  to  cer- 
tain Parker  drawings  which  I  believe  are  not  now 
in  evidence.  The  [907]  first  one  is  11-1137-2,  the 
second  one  is  MS  1034,  and  the  third  one  is  MS 
1030.  I  call  your  attention  to  a  statement  in  the 
lower  right-hand  corner  of  each  of  these  drawings, 
leading  as  follows:  "Patent  Notice.  The  part  or 
parts  manufactured  to  this  drawing  are  protected 
by  one  or  more  of  the  following  United  States  pat- 
ents: 1,619,755,  1,893,442,  2,212,183." 

The  first  drawing  which  I  identified  illustrates 
a  sleeve,  does  it  not  ?  A.     Yes. 

Q.  And  the  second  drawing  also  illustrates  a 
sleeve  f  A.     Yes.  That  is  1034. 

Q.  1034.  I  am  speaking  of  the  order  in  which  I 
referred  to  them.  A.     Yes. 

Q.  And  the  third  in  order  referred  to  illustrates 
a  nut,  is  that  right?  A.     Yes. 

Mr.  Huebner:  I  would  like  to  have  these  re- 
ceived in  evidence,  your  Honor,  in  the  order  in 
which  I  introduced  them. 

The  Court:  Tho\'  may  Ix^  received.  ]\lay  I  ask 
you  a  (juestion  ? 

Mr.  Hueb]ier:     Yes. 
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The  Court:  I  understood  there  was  no  j^atent 
upon  the  nut.  [908] 

Mr.  Huebner:  That  is  one  of  the  reasons  why  I 
am  offering  these,  your  Honor.  There  is  no  patent 
on  the  nut  and  yet  here  is  a  patent  notice.  I  will 
develop  that.  I  also  want  to  find  out,  and  I  want  to 
show  to  the  court  what  this  earlier  patent  shows. 
We  have  here  several  questions  that  can  be  predi- 
cated upon  this [909] 

The  Court:     Let  me  see  that  last  one,  will  you? 

(Docmnent  handed  to  the  court.) 

The  Court:     They  may  be  received  in  evidence. 
The  Clerk :     III,  JJ J  and  KKK. 

(The  charts  referred  to  were  marked  De- 
fendants' Exhibits  III,  JJJ  and  KKK,  and 
were  received  in  evidence.) 

The  Court:  Mr.  Huebner,  I  wonder  if  I  would 
ask  you  a  question. 

Supposing  it  appears  that  the  Parker  Company 
was  claiming  a  patent  upon  the  nut,  when  in  reality 
there  was  no  patent  in  existence,  would  that  in  any 
way  aft'ect  the  patent  upon  the  sleeve  ? 

Mr.  Huebner:  It  would  affect  their  standing  in 
court  on  the  doctrine  of  unclean  hands.  It  is  a 
misrepresentation  to  the  public,  to  oiu*  customers, 
to  everybody  who  is  involved.  That  is  just  one  of 
the  points  involved. 

The  Court :  Do  you  mean  to  say  if  they  claimed 
a  patent  upon  something  for  which  they  do  not 
have  a  patent,  that  that  places  them  in  the  category 
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of  unclean  hands  as  far  as  all  the  rest  of  the  stuff 

they  make? 

Mr.  Huebner:  Yes,  when  they  publish  a  thing 
like  that  it  is  a  misrepresentation. 

The  Court :     Mr.  Freeman,  do  you  agree  ? 

Mr.  Freeman:  No,  sir.  I  don't  know  yet 
whether  or  not  [910]  these  prints  were  bound  to- 
gether and  taken  out  of  a  complete  folder,  or  were 
they  individually  distributed.  T  want  to  reserve 
any  answer  until  I  know  what  the  facts  are.  It 
would  make  a  lot  of  difference  whether  you  take  out 
one  sheet  out  of  forty.  You  have  to  look  at  them 
collectively.  It  is  like  reading  one  paragra])h  out 
of  a  letter. 

The  Court:  I  can  miderstand  very  readily  tliat 
where  you  claim  a  patent  upon  a  nut,  and  you  don 't 
have  a  patent,  that  it  might  affect  a  law  suit  in- 
volving the  nut.  But  where  we  have  a  law  suit  in- 
A^olving  a  sleeve,  claiming  a  patent  upon  a  nut,  I 
don't  know  whether  the  rule  goes  that  far  or  not. 

Mr.  Huebner:  That  is  only  one  of  the  points. 
There  is  another  one  I  will  develop  in  just  a 
moment. 

The  Court:     All  right.    Excuse  me  for  breaking 

in. 

Mr.  Freeman:  I  want  to  ask  another  question. 
Do  you  have  a  similar  one  like  this  for  the  1)ody? 

Mr.  Huebner:  I  didn't  locate  it.  We  may  have 
somewhere.  I  have  no  objection  to  producing  it  if 
we  have  it,  but  I  don't  know  where  it  is. 

Before  any  further  questions,  I  will  offer  in  cvi- 


842  The  Parker  Appliance  Co.,  etc. 

(Testimony  of  Charles  11.  Wagner.) 
dence  a  copy  of  the  Parker  patent  1,619,755,  wliich 
is  one  of  the  patents  referred  to  in  the  immediately 
preceding  exhibits. 

The  Court :     It  may  be  received. 

The  Clerk:     LLL.  [911] 

(The  document  referred  to  was  marked  De- 
fendants' Exhibit  LLL,  and  was  received  in 
evidence.) 

The  Court:  Evidently,  Mr.  Huebner,  Mr.  Free- 
man would  like  to  look  at  these  exhibits,  so  I  think 
we  will  take  our  morning  recess  now.  We  will  re- 
cess until  10  minutes  after  eleven. 

Mr.  Huebner :     Very  w^ell,  your  Honor. 

(A  recess  was  taken.)  f 

Mr.  Freeman:  I  think  we  found  the  missing 
print,  your  Honor. 

Q.  (By  Mr.  Huebner) :  I  direct  your  attention 
to  another  Parker  print,  11-1137-12,  and  ask  that 
you  identify  that  as  a  Parker  print. 

A.  If  it  has  the  Parker  name  on  it  it  nnist  be  a 
Parker  print. 

Q.     You  examine  it.  A.     Yes. 

Mr.  Huebner:  I  offer  that  in  evidence,  your 
Honor. 

I'he  Court :     It  may  be  received. 

The  Clerk:     MMM. 

(The  print  referred  to  was  marked  Defend- 
ants' Exhibit  MMM,  and  was  received  in  evi- 
dence.) 
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Q.  (By  Mr.  Huebner) :  Exhibit  MMM  illus- 
trates and  gives  dimensions  for  a  body,  does  it  not  ? 

A.  It  says  Trii)le  Couplmg  FT  [912]  Dimen- 
sions. 

Q.     Doesn  't  it  illustrate  the  body  ? 

A.     That  appears  to  be  a  body,  yes. 

The  Court:  Is  the  same  printing  upon  that  print 
relative  to  the  patent  ? 

Mr.  Huebner:  It  is  a  little  different  and  is  even 
more  pertinent.    I  will  read  the  information. 

Q.  (By  Mr.  Huebner) :  I  call  your  attention  to 
the  patent  notice  down  in  tlie  lower  right-hand 
corner. 

''The  part  or  parts  manufactured  to  this 
drawing  are  protected  by  U.  S.  patent  No.  1,- 
893,442  and  No.  2,212,183." 

I  also  call  your  attention  to  the  fact  that  the  draw- 
ing bears  a  notation  "Issued  1-29-40,  Reprinted 
September  2(),  1942.'^ 

The  last  one,  your  Honor,  omits  a  reference  to 
tlu^  Parker  patent  1,619,755,  but  it  says  parts  such 
as  this  l)ody  are  protected  by  both  the  early  patent 
1 ,893,442  and  the  patent  which  is  in  suit. 

Directing  your  attention  to  the  other  exhibits, 
III,  JJJ  and  KKK,  I  call  your  attention  to  the 
dates,  III  issued  11-11-37,  reprinted  2-11-34,  JJJ 
issued  4-1-44,  reprinted  9-20-44 

A.     That  was  issued  in  '41. 

Q.  Issued  in  1941  and  reprinted  in  1944,  and 
KKK  was  issued  on  November  11,  1937,  and  re- 
printed January  15,  1946.    So  far  as  you  know  are 
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those  dates  which  appear  on  the  drawings  [913] 
the  dates  upon  which  respectively  those  drawings 
were  issued  and  then  reprinted  ? 

A.  If  they  appear  on  there,  I  would  assume  that 
those  are  the  dates  that  they  were  reissued  and  re- 
printed. 

Mr.  Freeman:  I  don't  question  any  of  the  dates 
appearing  on  them,  or  any  of  the  data  thereon. 
They  were  taken  from  our  files,  and  we  will  con- 
cede that  whatever  they  show  they  show. 

Mr.  Hue])ner:  With  that  in  mind,  your  Honor, 
I  will  refer  to  the  second  purpose  for  which  these 
drawings  are  introduced,  and  that  is  to  suhstantiate 
our  allegation  in  the  counter-claim  that  there  has 
been  a  controversy  between  the  plaintiff  and  the 
defendants  here  as  to  i)ossible  infringement  of  c(»r- 
tain  other  patents,  including  specifically  1,893,442, 
there  being  in  these  drawings  a  representation  to 
the  public  that  certain  parts  are  covered  by  this 
other  patent  which  is  one  that  we  referred  to  in 
the  counterclaim. 

The  Court :  Now,  Mr.  Huebner,  may  I  ask  you  a 
question?  When  you  say  "controversy,"  have  you 
ever  had  any  argument  wdth  the  Parker  Company 
relative  to  these  drawings,  or  these  "patents,  or  is 
it  just  a  controversy  in  name  only?  ^ 

Mr.  Huelmer :  No ;  we  have  had  notification  from 
the  Parker  Company  that  they  own  the  patent  in 
suit  and  certain  other  patents  without  specific  name 
in  the  correspondence. 

The  Court:  Did  they  ever  notify  you  that  they 
owned  the  [914]  patent  upon  the  nut? 
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Mr.  Huebner:  Not  in  that  language,  no,  your 
Honor. 

The  Court:  Well,  the  only  controversy,  then,  is 
that  printing  appeared  upon  these  pi'ints  in  which 
they  claimed  that  they  were  covered  by  the  pat- 
ents ? 

Mr.  Huebner:  No,  there  is  a  little  more  than 
that.  There  is  further  controversy  in  that  the  pat- 
ent in  suit  says  that  it  is  an  imjDrovement  upon  two 
earlier  patents,  including  1,893,442.  And  ordinarily 
an  improvement  is  considered  to  be  dominated  by 
an  earlier  presumably  broader  patent.  That  is  one 
point  in  addition.  Furthermore,  the  licenses  which 
are  in  evidence  and  which  have  been  granted  to 
AYeatherhead  and  th(^  two  local  concerns,  they  also 
include  not  only  the  patent  in  suit,  but  additional 
patents,  including  1,893,442 ;  so  that  if  you  take  the 
whole  picture  together  you  have  the  Parker  Com- 
])any  representing  to  the  ])ublic,  to  us  as  defend- 
ants, to  everybody  who  may  have  any  interest 
whatever,  that  they  have  these  patents,  including 
1,893,442,  and  that  that  particidar  patent,  as  well  as 
others,  is  infringed  by  certain  fitting  structures 
that  we  have  been  manufacturing.  [91 5] 

Q.  (By  ^Ir.  Huebner)  :  Mr.  Wagner,  were  you 
})resent  in  court  on  the  first  day  of  the  trial  when 
Mr.  Freeman,  attorney  for  Parker  Appliance,  made 
tlie  following  statement  on  page  34  of  the  record: 

^'I  am  very  happy  to  make  that  statement 

now,  that  we  do  not  charge  them " 

And  he  was  referring  to  the  two  defendants  here, 
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"do  not  charge  them  to  liave  infringed  or  that 
they  are  infringing,  and  we  will  not  assert 
either  of  those  two  X)atents  set  uj)  in  your  coun- 
terclaim from  now  on  out.  You  are  as  free  as 
all  outdoors  to  do  as  }'ou  want. 

"Mr.  Huebner:     Against  the  defendants'? 

"Mr.   Freeman:     The  defendants  and  their 
customers.    You  can  go  as  far  as  you  want." 

Did  you  hear  that  statement  hy  your  counsel  ? 

A.     Yes. 

Q.  And  as  an  officer  of  the  Parker  Appliance 
Company,  do  you  at  this  time  ratify  and  confirm 
that  admission  and  that  stipulation  ? 

Mr.  Freeman:  I  think  that  is  absolutely  imma- 
terial. As  far  as  I  am  concerned,  I  stand  here  rep- 
resenting Parker,  and  any  statement  that  I  make 
Parker  is  bound  by. 

The  Court:     That  is  my  miderstanding. 

Mr.  Freeman:  I  think  wt  are  w\asting  a  lot  of 
time  on  [916]  nothing. 

The   Court :     That  is  my  understanding. 

Mr.  Freeman:  I  am  an  officer  of  this  court  and 
I  represent  the  Parker  Company  and  I  speak  for 
Parker. 

The  Court:  He  represents  the  company  and  he 
speaks  for  his  client,  and  his  stipulation  in  court  is 
certainly  binding  in  this  court. 

Mr.  Huebner:  If  that  is  so,  your  Honor,  I  will 
accept  it  with  that,  but  I  ran  across  a  case  or  two 
where  the  client  wouldn't  ratify  what  counsel  had 
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done,  and  there  was  quite  a  bit  of  trouble  after- 
wards. 

Tlie  Court:  AVe  can  clear  it  up.  Is  there  any 
dispute  between  you  and  your  counsel  in  regard  to 
this  matter? 

The  Witness :     None,  your  Honor. 

The  Court :     All  right. 

Mr.  Huebner:     That's  all. 

Mr.  Freeman:  That's  all.  Well,  I  am  going  to 
ask  one  question,  Mr.  Huebner.  I  would  like  to 
have  you  tell  the  court  where  these  four  prints  that 
you  have  introduced,  comprising  two  prints  of  two 
different  sleeves  and  a  print  of  a  nut  and  a  print  of 
a  body,  came  from.  W^ere  they  taken  from  a  book? 
They  appear  to  be  from  a  looseleaf  book. 

Mr.  Huebner:  I  will  refer  to  Mr.  Beehler,  who 
first  obtained  these  drawings.  Do  you  know,  Mr. 
Beehler  ? 

Mr.  Beehler:  Those  were  among  the  drawings 
Avhich  were  [917]  secured  from  the  Parker  Com- 
pany upon  an  examination  of  their  files  on  a  court 
order.  Where  else  the  drawings  may  appear,  I  do 
not  know. 

Mr.  Freeman:  Is  there  any  one  of  the  defend- 
ants who  has  ever  seen  any  of  these  drawings  other 
than  in  the  Parker  Company  files  at  Cleveland, 
Ohio? 

Mr.  Huebner:  Mr.  Masters  says  he  has,  so  if 
you  want  to  call  him,  or  if  there  is  any  question 
about  it 
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Mr.  Freeman:  I  just  want  to  know  where  these 
drawings  originated  from. 

The  Court:  I  think  it  might  be  very  important, 
Mr.  Huebner.  Supposing  they  claimed  a  patent, 
but  they  never  published  it  ?  You  will  have  to  show, 
I  think,  it  was  published  in  some  way. 

Mr.  Huebner:  May  I  then  ask  Mr.  Wagnei'  two 
or  three  other  questions'? 

The  Court :     Yes. 

Q.  (By  Uv.  Huel)ner) :  Mr.  Wagner,  these 
drawings  before  you,  Exhibits  III,  JJJ,  KKK, 
and  MMM,  do  you  know  for  what  purpose  they 
were  prepared  by  the  Parker  Company  ? 

A.  As  far  as  I  know,  Mr.  Huebner,  those  were 
dimensional  sheets  that  were  put  out  in  our  shop 
in  sets  for  manufacture  of  our  product  in  Cleve- 
land. 

Q.     Aren't  they  also  inspection  sheets'? 

A.  That  1  don't  know  of  my  own  knowledge.  T 
must  say,  [918]  as  far  as  I  know,  they  were  called 
dimension  sheets.  They  were  racked  up  in  part  of 
the  machines,  sets  of  them,  so  that  the  machinists 
could  make  the  fittings. 

The  ('Ourt:  May  I  ask  a  question'?  Do  you 
know  whethei'  or  not  any  of  these  prints  were  ever 
given  to  any  outsiders? 

The  Witness:  Of  my  own  knowledge,  no,  your 
Honor.  They  were  not  meant  for  publication  out- 
side, but  T  don't  loiow  whether  they  went  to  other 
people  or  not. 

Q.     (By  Mr.  Huebner)  :     Isn't  it  true  that  dupli- 
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mtes  of  these  sheets  were  sent  to  outsiders  for  in- 
spection purposes,  and  also  to  aid  them  in  manu- 
facturing the  parts  illustrated  ? 

A.  I  don't  believe  so,  Mr.  Huebner.  Of  my  own 
oiowledge,  I  don't  know,  but  I  would  say  this,  I 
vould  imagine,  knowing  my  former  president,  Mr. 
Parker,  who  just  didn't  like  to  have  drawings  out, 
ve  probably  had  a  different  set  for  subcontractor 
nspection  purposes.  However,  that  has  never  been 
ny  particular  prerogative  in  the  company,  and  I 
just  don't  know. 

Q.  Then  of  whom  may  we  inquire  wlio  would 
?:now  the  facts! 

A.  Oh,  I  imagine  Mr.  Lee  Schmohl  of  Cleveland 
night  know  whether  they  were  sent  out  or  not. 

Q.  That  is  the  same  gentleman  referred  to  a 
vhileagon919]  A.     Yes. 

Q.  And  he  is  the  only  one  you  know  of  who 
iould  give  us  that  information  ? 

A.     I  think  so  at  the  present  time,  Mr.  Huel)ner. 

Q.  Is  there  no  one  in  your  Los  Angeles,  Calif or- 
lia,  office  who  would  have  that  information? 

A.     No. 

Mr.  Huebner:  That's  all  for  the  moment.  We 
[nay  ask  you  before  court  adjourns  if  you  will  con- 
tact Mr.  Schmohl,  but  for  the  present  we  will  not 
make  such  a  request.  There  are  no  other  questions 
at  this  time. 

Mr.    Freeman:     That's   all.     Do   the   defendants 

I'est "? 
Mr.  Huebner:     No. 
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The  Court :     That's  all  for  this  witness. 

(Witness  excused.) 

Mr.  Beehler:  Mr.  Masters,  will  you  again  take 
the  stand,  please? 

IRYIN  W.  MASTERS 

recalled  as  a  mtness  on  behalf  of  the  defendants, 
having  been  previously  duly  sworn,  resumed  the 
stand  and  testified  further  as  follows : 

Direct  Examination 
By  Mr.  Beehler : 

Q.  Mr.  Masters,  I  believe  you  on  Saturday,  May 
7,  in  company  with  your  coimsel,  visited  the  offices 
of  the  Parker  [920]  Appliance  Company  and  there 
examined  files  of  drawings.  Is  that  correct"? 

A.     That's  right. 

Q.  What  were  the  drawings  that  you  asked  to 
have  given  to  you  for  examination  ? 

A.  We  requested  the  drawings  that  were  set 
forth  in  the  court  order  to  the  Parkei-  Appliance 
Company,  namely,  sets  of  drawings  consisting  of 
the  body,  the  nut,  and  the  sleeve,  for  various  sizes 
tliat  were  manufactured  in  commercial  quantities 
at  different  dates  from  1930  down  to  that  date. 

Q.  What  were  the  particular  sizes  that  you 
examined  ? 

A.  We  took  particular  note  of  the  four  size,  the 
six  size,  the  eight  size,  and  the  12  size  sleeves  and 
nuts  and  bodies.  We  obtained  some  drawings  of 
other  sizes,  but  the  six,  eight,  and  12  sizes  were  par- 
ticularly noted. 
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Q.  Among  the  drawings  which  yon  examined, 
what  drawings  did  yon  find  which  indicated  the 
dimensions  of  the  body,  nut,  and  sleeve  of  the 
Parker  three-piece  fittings  which  were  made  in 
1935? 

A.  The  drawings  which  we  obtained  referred 
to  as  working  drawings  or  sliop  drawings,  being 
drawings  of  a  single  part  in  a  single  size,  had  all 
been  changed  many  times  and  brought  down  to 
date,  so  it  was  necessary  for  us  to  have  the  tabu- 
lated charts  of  a  particular  date  to  ascertain  the 
dimensions  used  on  those  dates,  and  in  1935,  draw- 
ings 2-1835,  drawing  [921]  2-1835-1,  and  drawing 
2-1835-2,  were  offered  us  as  showing  the  dimen- 
sions employed  in  making  the  fittings  in  1935. 

That  rendered  it  unnecessary  for  us  to  dig  back 
through  the  change  notices  to  ferret  out  the  orig- 
inal dimensions. 

Q.  Were  there  any  drawings  other  than  those 
that  you  mentioned  which  were  among  the  drawings 
shown  to  you  which  would  show  the  dimensions  of 
the  body,  nut,  and  sleeve  as  manufactured  in  1935, 
or  were  those  the  only  ones  ? 

x\.  Those  just  mentioned  are  the  only  ones  that 
I  now  recall.  The  others  were  working  drawings 
which  had  been  changed  and  brought  down  to  [922] 
date. 

Q.  And  you  examined  all  of  the  drawings  whicli 
were  shown  to  you  in  those  sizes  that  you  men- 
tioned, is  that  correct?  A.     I  did,  yes. 

Q.     Now,    referring,   Mr.   Masters,   to   the   other 
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drawings  presented  a  few  moments  ago,  Exhibits 
III,  JJJ,  KKK  and  MMM,  did  you  at  any  time, 
outside    of    the    Parker    Appliance    Company,    see 
drawings  like  that? 

A.  Yes,  I  saw  drawings  like  that  not  of  that 
particular  date,  but  they  were  charts  showing  the 
dimensions  of  the  body  and  nut  and  the  sleeve,  a 
chart  showing  all  of  the  dimensions  of  the  body,  one 
drawing,  and  another  drawing  showing  all  the  di- 
mensions of  the  different  sizes  of  sleeves,  and  an- 
other chart  showing  all  the  dimensions  of  the  dif- 
ferent sizes  of  nuts.  The  first  ones  that  I  saw  were 
those  given  to  the  Flex-0-Tube  Company  in  1938, 
'39  and  '40. 

Q.  You  were  working  for  the  Flex-0-Tube 
Company  then"? 

A.  That's  right.  And  there  were  many  discus- 
sions about  negotiation  of  a  license  agreement.  Flex- 
0-Tube  Company  was  making  hose  assemblies  with 
this  type  of  fitting  on  the  end,  and  anticipating  such 
an  agreement,  which  was  never  consummated,  the 
drawings  were  supplied  to  Flex-0-Tube  Company. 

Q.  Were  drawings  corresponding  to  those  suj)- 
])lied  to  anybody  else  that  you  know?  [923] 

A.     Yes. 

The  Court:  May  I  ask  the  witness  a  question  at 
this  point?  On  these  drawings  did  you  notice 
whether  there  was  anything  said  about  the  drawings 
being  covered  by  a  patent? 

The  Witness:  Yes,  your  Honor,  I  recall  that 
distinctly,  and  I  believe  that  I  have,  maybe,  in  Ihis 
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court  room  such  a  drawing  in  my  possession.    I  do 

at  my  shop  if  I  don't  have  it  here. 

Answering  your  question,  Mr.  Beehler,  I  couldn't 
testify  definitely  as  to  whom  else  they  were  supplied 
to.  I  saw  them  at  the  industry  conferences  at  Day- 
ton during  the  war. 

Q.  (By  Mr.  Beehler) :  That  was  about  what 
year?  A.     1943,   '44,  1  believe. 

If  I  may  further  respond  to  the  judge's  question. 
^Ir.  Lyon's  whispering  out  here  set  me  off. 

Those  would  not  be  the  same  notations,  of  course, 
in  '3.9  because  some  of  those  patents,  the  last  patent 
mentioned  was  not  yet  issued. 

Mr.  Freeman:  That  is,  the  patent  in  suit  had 
not  yet  issued? 

The  Witness:     That's  right. 

The  Court :  But  you  do  remember  that  there  was 
something  on  the  drawings  which  indicated  that  the 
subject-matter  was  covered  by  a  patent? 

The  Witness:     Yes,  I  do.  [924] 

I  think  in  a  few  minutes  I  can  produce  it. 

Mr.  Beehler:  That  is  all,  Mr.  Masters.  The  de- 
fendant rests.  Excuse  me.  Mi'.  Freeman.  You  ma\- 
have  the  witness. 

Cross-Examination 
By  Mr.  Freeman: 

Q.  Mr.  Masters,  just  so  the  record  is  straight, 
you  don't  recall  the  detailed  wording  of  any  of  the 
wording  that  you  saw  at  the  Flex-0-Glass  Com- 
pany? A.     Flex-0-Tube? 
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Q.     Yes. 

A.  Except  that  general  statement  that  parts 
therein  described  are  covered  by  patents  No. 
Umpty-ump,  whatever  it  was. 

Q.  AVere  those  prints  in  a  folder  or  w^ere  they 
in  book  form,  or  were  they  separate  sheets,  or  do 
you  recall^ 

A.     They  were  mailed  to  us  as  charts. 

Q.     Single  charts  or  multiple  charts'? 

A.  We  were  principally  interested  in  two  things, 
the  shape  and  size  of  the  dimensions  of  the  sleeve 
and  the  nut,  because  we  were  putting  swivel  as- 
semblies on  the  end  of  hoses. 

Q.     When  was  that  negotiation  carried  on? 

A.  Well,  I  believe  that  that  was — let  me  refresh 
my  memory  from  the  letter  here.  I  have  here  a  copy 
of  one  letter  to  Flex-0-Tube  Company,  December 
2,  1938,  and  I  just  [925]  noted  in  my  files  the  other 
day  a  letter  from  Mr.  Bigelow^  in  1940  after  I  came 
to  the  Coast — I  came  to  the  Coast  in  November  of 
'39 — and  Bigelow  supplied  me  some  drawings  sub- 
sequent to  that. 

Q.  So  that  >'our  negotiations,  or  at  least  the 
Flex-0-Tube  Company,  was  carried  on  prior  to  the 
filing  of  the  present  Parker  patent  in  suit  ? 

A.     No.    I  think  that  filing  was 

Q.     I  think  you  said  January,  1938. 

A.     December,  '38. 

Q.  The  patent  was  filed  March  2,  1938.  Do  you 
recall  whether  or  not  in  the  charts  there  was  anv 
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representation  of  the  angle  on  the  sleeve,  outsfde 

angle  on  the  sleeVe? 

A.     No,  I  don't  recall  that. 

Q.  Do  you  know  as  a  fact  that  the  angle  on  the 
sleeve  was  incorporated  sometime  after  Decem))er 
of  1939?  A.     That's  right. 

Q.  Mr.  Masters,  it  is  not  at  all  unusual  to  make 
changes  in  drawings  from  time  to  time,  that  is,  pro- 
duction drawings?  A.     Oh,  no. 

Q.     That  is  standard  practice  ? 

A.     That^s  right. 

Q.  When  they  make  a  change  they  just  make  a 
little  notation  with  a  change-order  to  show  that  the 
change  has  been  [926]  made  as  of  a  given  date  ? 

A.     That's  right. 

Q.  So  that  a  drawing  that  may  bear  the  date 
1938  may  have  features  incorporated  therein  as  late 
as,  say,  1942  or  '44,  if  the  print  is  made  after  1944? 

A.     I  am  sorry,  I  don't  quite  follow  that. 

Q.  In  other  words,  the  original  date  of  the  mak- 
ing of  a  drawing  is  not  the  determining  date  when 
that  specific  drawing  was  actually  put  out,  if  it  has 
a  change-order  with  the  date  of  the  change-order 
subsequent  to  the  original  date  on  the  drawing  ?  Do 
you  follow  me  % 

A.  Well,  I  think  I  do,  but  let  me  state  that  draw- 
ings customarily  carry  the  original  date  of  issue, 
and  any  changes,  if  any,  are  indicated  on  the  draw- 
ing. It  may  be  change  A,  B,  C,  D,  or  numbered,  or 
simply  the  dates  of  the  change.  And  if  I  under- 
stand your  question  correctly,  the  condition  of  the 
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drawing  as  you  look  at  it  with  the  changes  may  not 
be  the  original  condition  of  the  drawing. 
Mr.  Freeman:     That  is  all. 

Redirect  Examination 
By  Mr.  Beehler : 

Q.  Mr.  Masters,  I  refer  you  to  Defendants'  Ex- 
liibits  I,  J,  and  K,  drawings  No.  811T,  811BT  and 
811FT,  and  ask  you  whether  or  not  drawings  of 
that  kind  were  found  by  you  in  general  [927]  cir- 
culation'? A.     Yes. 

Q.     Where  did  you  see  such  drawings'? 

A.  I  believe  that  I  did  not  see  such  drawings  as 
this  until  the  middle  of  the  war,  possibly  '43,  and 
at  the  various  meetings  at  Dayton  when  I  first  saw 
them. 

Q.  Did  you  see  them  elsewhere,  too,  besides  in 
Dayton  ? 

A.  Well,  a  set  was  obtained  by  us  in  counection 
with  those  meetings,  and  then  we  ran  into  some 
dimensional  conflicts,  and  we  were  advised  to  get  a 
set  of  drawings  directly  from  Parker,  and  I  re- 
quested them  of  Mr.  Amon,  and  he  forwarded  them 
to  me. 

Q.  And  those  were  drawings  like  those  which 
you  now  hold  in  your  hand? 

A.     That  is  correct. 

Q.  And  those  are  drawings  like  Defendants' 
Exliibits  I,  J  and  K? 
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A.  Well,  I  don't  recognize  those  exhibits  nuni- 
])ers.  These  that  you  just  handed  to  me. 

Q.  For  the  record,  those  are  the  numbers  of  the 
exhibits  you  hold  in  your  hand? 

A.     They  are. 

The  Court:  I  notice  on  some  of  the  exhibits  for 
the  nut,  the  body,  and  the  sleeve,  that  they  also 
have:  protected  by  U.  S.  letters  patent  numbers 
so-and-so. 

Mr.  Beehler:  That,  your  Honor,  v^as  the  pur- 
pose of  [928]  calling  attention  to  the  general  dis- 
tribution of  these  drawings. 

The  Court:  This  patent  No.  1,893,442,  which  one 
is  that? 

Mr.  Beehler:  That  is  one  of  the  patents  which 
was  set  forth  in  the  counter-claim. 

No  further  questions. 

Recross- Examination 

By  Mr.  Freeman: 

f'  Q.  When  you  received  those  drawings,  you  le- 
ceived  them  in  the  form  of  a  set,  that  is,  the  nut, 
body  and  sleeve ;  correct  ? 

A.     I  ])elieve  so,  along  with  other  drawings. 
Q.     But  my  question  was,  you  received  the  three 
:   drawings  that  have  just  been   referred  to  in  the 
form  of  a  set  comprising  a  nut,  body,  and  sleeve,  is 
that  right? 

A.     I  believe  that  is  correct,  Mr.  Freeman. 
Mr.  Freeman:     That  is  all.  [929] 
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Mr.  Beehler:  The  defendant  rests,  except  re- 
serving the  right  to  introduce  such  additional  draw- 
ings as  we  may  find  pertinent  to  this  discussion 
hefore  the  case  closes. 

The  Court:  Mr.  Freeman,  how  much  time  are 
you  going  to  require  now  to  complete  your  case  ? 

Mr.  Freeman:  I  am  not  going  to  take  very 
much  time.  We  have  three  rather  short  outside 
witnesses,  and  we  have  a  little  of  rebuttal  on  the 
part  of  Mr.  Wolfram. 

The  Court:  Will  there  be  any  question  about 
cleaning  it  up  this  afternoon? 

Mr.  Freeman:  I  think  we  can  almost  clean  up 
this  afternoon,  your  Honor.  I  almost  hesitate  to 
say  this,  but  I  think  we  can  push  it.  We  can  clean 
up  one  witness  before  lunch.  He  is  here  available. 

The  Court :     Call  your  witness. 

Mr.  Freeman:     Mr.  Murphy. 

FRANK  MURPHY 

called  as  a  witness  in  rebuttal  on  behalf  of  the 
plaintiff,  being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

The  Clerk:     Your  name,  please? 

The  Witness:     Frank  Murphy. 

Direct  Examination 

By  Mr.  Freeman: 

Q.  i\lr.  Murphy,  you  are  employed  by  the  Doug- 
las [930]  Aircraft  Corporation  of  Santa  Monica, 
California?  A.     That  is  right. 
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Q.  That  is  the  same  company  by  whom  Harold 
Adams  is  employed?  A.     Correct. 

Q.  I  understand  that  you  are  in  the  hydraulics 
and  landing  gear  section  as  an  engineer. 

A.     'Jliat  is  correct. 

Q.  Will  you  tell  us  when  you  first  entered  the 
employ  of  Douglas?  A.     In  1933. 

Q.     You  are  a  graduate  aeronautical  engineer? 

A.    Yes. 

Q.     From  what  school  did  you  graduate? 

A.     University  of  Minnesota. 

Q.  When  you  first  entered  the  employ  of  Doug- 
las, what  were  .vour  duties? 

A.     You  mean  when  I  first  entered  Douglas? 

Q.     Yes. 

A.  I  worked  at  various  things.  1  worked  in  blue- 
prints, went  to  material  release,  and  I  spent  a  year 
and  a  half  going  through  shop  training,  through 
the  school  engineering  training. 

Q.  In  other  words,  adapting  yourself  for  the 
work  that  was  to  follow?  [931] 

A.     That's  right. 

Q.  When  did  you  get  into  the  hydraulics  sec- 
tion as  an  engineer  at  Douglas  ? 

A.  Oh,  I  would  say  about,  I  don't  know  exactly, 
'37,  '38,  probably  around  '38. 

Q.  Since  that  time,  have  you  gone  along  in  the 
hydraulics  section? 

A.     I  have  been  there  ever  since,  yes. 

Q.     I  take  it  that  in  hydraulics  you  have  worked 
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on  landing-  gear  and  on  mechanisms  that  are  hy- 

dranlieally  operated?  A.     Correct. 

Q.     Are  yon  familiar  with  fittings? 

A.     Yes. 

Q.     Tube  couplings? 

A.     Tube  couplings,  yes. 

Q.  When  you  first  entered  the  employ  of  Doug- 
las, do  you  recall  the  type  or  kind  of  fitting  that  was 
then  used? 

A.  The  first  fittings  we  were  using  at  that  time 
were  810  type  fittings. 

Q.     That  is  the  two-piece  type  ? 

A.     The  two-piece  type,  yes. 

Q.  Do  you  recall  about  when  Douglas  went  over 
to  the  three-piece  type  ? 

A.  Well,  w^e  went  over  on  the  C-47's.  I  don't 
know  [932]  whether  they  changed  on  the  later 
B-18's  or  not,  but  I  know  on  the  C-47's  we  eon- 
verted  to  the  triple  type. 

Q.     At  that  time  you  went  over  to  the  811? 

A.     We  went  over  to  the  811  on  the  C-47's. 

Q.     And  that  is  a  three-piece  fitting? 

A.     That  is  a  three-piece  fitting. 

Q.  Are  you  familiar  with  the  present  AN  fit- 
ting ?  A.     Yes. 

Q.  And  are  you  familiar  with  the  outside  angle 
on  the  sleeve? 

A.     Yes,  the  tapered  angle  on  the  sleeve. 

Q.  You  say  the  tapered  angle  on  the  sleeve.  You 
have  reference  to  the  inclined  wall  portion  of  the 
sleeve  itself;  correct?  A.     That  is  right. 
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Q.  And  you  are  now  looking  at  Defendants'  Ex- 
hibit Ot  A.     Yes. 

Q.  In  that  particular  case,  the  space  between  th<' 
sh'eve  and  the  nut  within  the  region  or  closely  ad- 
jacent the  region  of  shoulder  contact  between  the 
nut  and  the  sleeve  is  in  closer  relationship  than  at 
the  toe  of  the  sleeve  and  nut ;  correct  ? 

A.     Correct. 

Q.  In  }'our  opinion  as  a  hydraulics  engineer 
working  in  that  particular  field,  does  that  angle 
provide  any  [933]  advantage  to  the  overall  cou- 
pling? 

A.  Well,  perforniancewise,  I  think  it  does,  in 
that  it  gives  you  a  better  chance  for  disengagement 
of  the  nut  from  the  sleeve  when  you  are  uncoupling, 
so  you  can  take  advantage  of  the  triple  type  con- 
nection. 

Q.  In  other  words,  there  is  less  likelihood  of  the 
sleeve  jamming  in  the  nut? 

A.  There  is  less  likelihood  of  the  nut  and  the 
sleeve  jamming  together  and  becoming  one  unit  and 
having  to  be  removed  and  pushed  back  together. 

Q.  Is  that  a  disadvantage,  to  have  to  remove  the 
two  parts  together? 

A.  Yes,  it  is  a  disadvantage  and  it  has  been  a 
requirement  actually  that  they  should  be  able  to  be 
disengaged  together  so  you  can  inspect  underneath 
the  sleeve  and  underneath  the  nut. 

Q.  In  other  words,  it  is  desirable  that  they  can 
be  disengaged  or  spaced  apart  so  that  you  can  visu- 
ally inspect  both  the  sleeve  and  the  nut  ? 
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A.     On  disengagement,  yes. 

Q.  And  I  understand  in  actual  installation,  you 
do  assemble  and  disassemble  the  couplings  man\' 
times  ? 

A.  Normally,  yes,  you  would  disassemble  a  num- 
ber of  times,  depending  on  the  number  of  times  you 
would  remove  units.  Some  particular  couplings  at  a 
particular  point  in  [934]  the  system  may  be  as- 
sembled once  and  stay  that  way,  but  in  other  parts 
of  the  system,  you  might  pull  it  down  quite  a  num- 
ber of  times. 

Q.  And  in  the  provision  of  the  outside  sleeve 
angle,  the  lower  end  or  the  nose  end  of  the  sleeve 
may  expand  a  greater  distance  without  necessarily 
galling  or  coming  in  contact  with  the  nut;  correct? 

A.  Well,  naturally  by  design  it  would  have  to 
expand  more  before  it  locked  into  the  nut. 

Q.  So  that  there  is  room  for  the  necessary  ex- 
pansion without  necessarily  galling  or  binding  on 
the  nut? 

A.  Well,  I  think  it  is  more  so  that  when  you 
take  the  load  itself  it  tends  to  flare  it  back  against 
the  nut  as  a  back-up  so  it  will  provide  disengage- 
ment, so  it  will  disengage  over  the  threads  without 
locking  in  the  threads. 

Q.  So  when  you  disengage  the  nut  and  remove 
the  parts,  the  sleeve  will  then,  let  us  say,  collapse  or 
move  inwards? 

A.  That's  right.  It  will  move  inwardly  to  its 
original  position  provided  you  have  not  exceeded 
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the  yield  point  of  the  materials  so  they  are  stretch(?cl 

beyond  the  elastic  limit. 

Q.  So,  initially,  the  sleeve  expands  somewhat  to 
bring  about  a  proper  seal "?  A.     Yes. 

Q.  And  yet  when  you  remove  the  nut,  it  springs 
back,  [935]  using  that  expression "? 

A.  Provided  you  haven't  exceeded  the  elastic 
limit  of  the  material  so  it  has  taken  a  i^ermanent 
set. 

Q.  In  so  doing,  then,  you  can  remove  the  nut 
without  necessarily  engaging  or  pulling  the  slee\'e 
along  with  it?  A.     Yes. 

Q.  And  that  is  the  tyj^e  of  fitting  now  used  by 
Douglas  ? 

A.  At  the  present  time  we  are  using  the  AN  t}pc' 
as  shown  here. 

Mr.  Freeman:  That's  all.  You  may  cross- 
examine. 

Cross-Examination 
By  Mr.  Beehler: 

Q.  Mr.  Murphy,  what  advantage  is  there  in  a 
sleeve  having  an  outside  sleeve  head  and  angle  of 
the  tjT^je  shown  there  in  Exhibit  O  over  a  sleeve 
which  would  have  a  cylindrical  outside  and  suffi- 
cient clearance  to  clear  the  inside  of  the  mit  ^ 

A.  The  main  advantage  to  this,  as  far  as  I  can 
see,  is  for  disengagement  and  it  does  give  you  an 
entry  angle  to  clear  your  threads.  We  have  liad 
cases  where  threads  have  run  down  even    furthei- 
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than  shown  in  this  ilhistration,  where  they  haven't 
necessarily  stopped  before  the  sleeve  comes  down 
there,  and  have  the  sleeve  Brinell  into  the  threads, 
and  you  couldn't  get  the  sleeve  out  at  all. 

Q.  Wouldn't  you  have  the  same  advantage  if  you 
had  a  [936]  cylindrical  exterior  on  the  sleeve  and 
the  same  clearance  as  you  had  at  the  toe  end  of  the 
sleeve  head? 

A.  It  depends  on  the  amount  of  clearance  you 
can  have  and  how  much  you  want  the  nut  to  back  up 
the  sleeve  when  you  load  it  up.  In  other  words,  if 
you  have  too  much  clearance,  the  sleeve  w^ill  take  all 
the  load  when  you  torque  it  up. 

Q.  Supposing  you  had  just  as  much  clearance  on 
a  cylindrical  sleeve  as  on  that  one  before  you.  Ex- 
hibit O,  at  the  place  where  the  clearance  is  greatest? 

A.     As  shown  here  all  the  w^ay  along? 

Q.     Yes. 

A.  It  is  i)ossible  it  would  work,  but  I  think  it 
would  be  more  desirable  to  have  the  clearance  angle 
oi'  chamfer  angle  to  provide  for  pulling  back  the 
nut. 

Q.  How  would  the  angle  provide  that  in  a  way 
w^hich  the  straight  cylindiical  exterioi*  would  nof ? 

A.  Well,  because  a  burr  is  being  thrown  up,  and 
it  gives  you  more  of  a  chance  to  ])ull  it  back  than  if 
you  wouldn't  have  the  clearance  angle. 

Q.     The  burring  is  being  thrown  out  where  ? 

A.     On  threads  and  all  the  fitting  on  down. 

Q.  Do  you  not  have  the  same  clearance  in  each 
event  ? 
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A.  No,  because  this  will  give  you  more  eleai-- 
ance  on  the  entry  point  to  pull  back  the  [9:>7]  coui- 
bi  nation. 

Q.  Assuming-  on  a  cylindrical  exterior  we  have 
just  as  much  clearance  throughout  the  entire  length. 

A.  Actually,  you  can  design  it,  if  you  want  to, 
so  you  have  a  great  deal  more  clearance  than  here 
the  whole  way,  and  then  the  sleeve  will  take  the 
whole  load,  but  if  you  have  too  much,  the  sleeve 
will  take  all  of  it  and  the  nut  will  not  take?  the 
radial  expansion  load  due  to  your  torqueing  to- 
gether with  the  tensile  stress. 

Q.  Does  the  nut  take  some  of  the  radial  ex- 
pansion? A.     Yes. 

Q.     How  do  you  know  that? 

A.  The  sleeve  will  expand  and  be  backed  up  by 
the  nut.  [938] 

Q.  Did  you  ever  examine  a  made-uj)  fitting  to 
determine  whether  or  not  that  was  true? 

xV,  I  am  sure  we  have  had  cut-aways  made  which 
showed  that. 

Q.  Did  you  ever  examine  it  and  measure  it, 
yourself? 

A.  Well,  I  never  measured  it.  I  am  sure  you 
have  metal-to-metal  contact. 

Q.  Are  you  assuming  that,  or  do  you  know  that 
to  be  true  from  your  own  observation? 

A.  I  would  say  it  would  be  true  from  my  own 
observation  in  the  past. 

Q.     How  did  you  determine  that? 

A.     Visually  on  cut  sections. 
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Q.     On  cut  sections'?  A.     Yes. 

Q.  Is  there  any  hoop  tension  in  tlie  sleeve  head 
on  a  cut  section? 

A.  We  had  them  torqued  up,  I  would  say  out 
there,  and  I  am  sure  we  have  tension  in  the  nut. 
We  have  had  nuts  split  on  us  where  you  overtorque 
them  too  much. 

Q.  How  can  you  have  hoop  tension  in  a  sleeve 
head  if  it  was  cut  away  in  section? 

A.  Well,  I  think  the  material  is  being  held 
where  it  was  originally  held. 

Q.     What  holds  it?    What  would  hold  it?  [939] 

A.     Friction. 

Q.     Friction  between  what  parts'? 

A.  The  threads  Avhere  you  have  tightened  them 
down  on  the  fitting. 

Q.  How  would  that  hold  tension  in  the  sleeve 
head '? 

A.  Well,  you  have  jammed  your  parts  down  in 
there,  and  actually  you  haven't  relieved  that  part 
to  let  it  go  back  up.  Actually  when  you  cut  your 
section  this  part  is  pulled  down  (indicating),  this 
is  expanded  (indicating),  and  as  long  as  you  don't 
i-elieve  it  out  by  loosening  it,  it  is  still  being  hold 
out  in  the  same  place. 

Q.     What  is  hoop  tension? 

A.     AVhat  is  hoop  tension? 

Q.     Yes. 

A.     Circumferential  stress,  T  would  say. 

Q.  Where  do  you  get  circumferential  sti'css  in 
a  section  of  fitting? 
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A.  By  tlu^  wedge  action  as  you  tio-litcn  down  on 
tlie  fitting. 

Q.  Don't  yon  destroy  tlie  eircnnifereiice  when 
you  cnt  the  fitting  in  half? 

A.  Yes,  Init  yon  are  still  holding  it  down  there 
and  yon  have  expanded  it  out  there. 

Q.  In  yonr  reference,  Mr.  Mnrphy,  to  the  ex- 
pansion of  the  sleeve  head,  on  }'our  examination  of 
cut  sections,  is  it  [940]  yonr  observation  tliat  tlie 
sleeve  head  expands  into  contact  with  the  inside 
of  the  nnt  thronghont  its  length? 

A.  I  don't  know  if  it  is  all  throughout  its  length 
or  not.  I  am  sure  the  sleeve  expands  out  to  the 
nut. 

Mr.  Beehler:     That  is  all. 

Ah'.   Freeman:     No  further  redirect. 

The  Court:  We  will  recess  now  until  2:00 
o'clock. 

(Whereupon,  at  11:55  o'clock  a.m.  a  recess 
was  taken  to  2 :00  o'clock  p.m.  of  the  same  [941] 
day.) 

July  6,  1950—2 :00  P.M. 

The  Clerk:  Cause  on  trial. 

Mr.  Beehler:  Mr.  Freeman,  I  wonder  if  it 
wouldn't  be  better  to  reopen  momentarily  for  the 
introduction  of  two  documents  which  we  found 
over  the  noon  hour? 

Mr.  Freeman:     Proceed. 

Mr.  Beehler:  I  will  put  Mr.  Mastei-s  on  the 
stand. 
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IRYIN  W.  MASTERS 

recalled  as  a  witness  on  behalf  of  the  defendants, 
being  previously  duly  sworn,  resumed  the  stand  and 
testified  further  as  follows: 

Direct  Examination 
By  Mr.  Beehler: 

Q.  Mr.  Masters,  I  show  you  a  document  which 
we  will  mark  Defendants'  exhibit  nc^xt  in  order, 
patent  draAving  No.  11-1138,  and  bearing  the  nota- 
tion in  the  title  block,  "Copy  No.  44,  Issued 
11/11/37;  name  Std.  Triple  Coupling  Ft.  Dim." 

The  Clerk:  This  will  be  marked  NNN  for  iden- 
tification. 

(The  dociunent  referred  to  was  marked  De- 
fendants' Exhibit  NNN  for  identification.) 

Q.  (By  Mr.  Beehler):  Will  you  tell  us,  Mr. 
Masters,  where  you  secured  that  drawing? 

A.  I  obtained  this  drawing  from  the  Flex-0- 
Tube  Company  [942]  at  the  time  I  took  over  their 
fitting  manufacturing  obligations.  They  received 
it  some  time  in  1939  from  the  Parker  Appliance 
Company. 

Q.  Do  you  recall  the  circumstances  under  which 
they  received  the  drawing  at  that  time? 

A.  Yes.  They  were  manufacturing  hose  assem- 
blies with  these  details  on  the  end,  and  also  were 
manufacturing  fittings  with  these  details  to  use  as 
adapters. 
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Q.  How  was  it  you  personally  camo  into  pos- 
session of  the  drawing? 

A.  The  Flex-0-Tube  Company  turned  it  over 
to  me  by  reason  of  my  picking  up  their  obligations 
to  manufacture  fittings  which  they  couldn't  take 
care  of  because  they  were  swamped  with  other  or- 
ders, and  I  started  manufacturing  fittings  out  here. 

Q.     That  was  about  w^hen? 

A.     That  was  in  1941. 

Mr.  Beehler:  I  offer  in  evidence  as  defendants' 
exhibit  NXN  the  drawing  just  identified. 

The  Court:     It  may  he  received. 

(The  document  referred  to  was  received  in 
evidence  as  Defendants'  Exhibit  NNN.) 

Q.  (By  Mr.  Beehler) :  I  show  you  now,  Mr. 
Masters,  a  photostat  of  another  dramng,  and  un- 
fortunately I  have  only  one  copy  here,  bearing  nota- 
tion in  the  title  1)1  ock,  'SSize  A.  [,943]  Drawing  No. 
12-1133-3,  Revision  M,"  and  noted  as  Engineering 
Department  No.  6T,  which  I  request  be  marked  for 
identification  defendants'  exhil)it  next  in  order. 

The  Clerk:     000  for  identification. 

(The  document  referred  to  was  marked  De- 
fendants' Exhibit  000  foi*  identification.) 

Q.  (By  Mr.  Beehler)  :  Do  you  recall  the  cir- 
cumstances under  which  you  received  this  particu- 
lar drawling"? 

A.  That  was  one  of  the  drawings  given  to  us 
by  the  Parker  Appliance  Company  when  we  were 
at  their  place  on  May  7th  last  year,  1949. 
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Mr.  Beehler:  I  offer  in  evidence  as  Defendants' 
Exhibit  000  the  drawing-  jnst  referred  to  and 
marked  for  identification. 

The  Conrt:     It  may  be  recei\'ed. 

(The  document  referred  to  was  received  in 
evidence  as  Defendants'  Exhibit  000.) 

Mr.  Beehler:     That's  all. 
The  Court:     The  defendants  rest  now"? 
Mr.  Beehler:     Yes. 

Mr.  Freeman:  I  am  going  to  ask  him  a  ques- 
tion. 

Cross-Examination 

By  Mr.  Freeman: 

Q.  The  marking  upon  Defendants'  Exhibit  NNN" 
includes  a  phrase  that  the  print  is  not  to  be  used 
for  manufacture  or  [944]  reproduction  in  quantity 
of  the  articles  or  parts  disclosed  in  the  print.  That 
is  correct,  is  it  not? 

A.     That  is  what  it  says  on  the  print. 

Q.  And,  further,  that  the  print  was  not  to  be 
disclosed  to  anyone  other  than  an  official  of  the 
United  States  government:  correct? 

A.     That  is  what  it  says  on  the  print. 

Mr.  Freeman:     That's  all.  [945] 

The  Court:  Now  I  assume  that  we  can  officially 
say  that  the  defendant  rests? 

Mr.  Freeman:  They  have  already  rested,  be- 
cause Mr.  Murphy,  who  testified  just  before  lunch, 
was  our  witness. 

Mr.  Hosterman,  please. 
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FRED  HOSTERMAN 

called  as  a  witness  by  and  on  behalf  of  the  plaintiff, 
having  been  first  dul}'  sworn,  was  examined  and 
testified,  in  rebuttal,  as  follows: 

The  Clerk:     State  your  name,  please. 

The  Witness:     Fred  Hosterman. 

Direct  Examination 
By  Mr.  Freeman: 

Q.     Where  do  you  reside,  Mr.  Hosterman? 

A.     Burbank,  California. 

Q.     By  whom  are  you  employed? 

A.     Lockheed  Aircraft  Corporation. 

Q.     How  long-  have  you  been  with  Lockheed? 

A.     Since  October,  1936. 

Q.  In  what  capacity  are  you  presently  emplo>'ed 
l)y  Lockheed? 

A.     As  a  design  specialist  on  hydraulics. 

Q.  How  far  back  does  your  hydraulics  work  go 
with  Lockheed?  [946]  A.     Early  in  1937. 

Q.  Since  that  time  you  have  contiiuiously  de- 
voted your  attention  to  hydraulics  engineering  and 
design?  A.     That  is  correct. 

Q.  And  you  went  through  the  hydraulics,  engi- 
neering and  design,  all  through  the  war  period? 

A.     Yes,  sir. 

Q.     Are  you  a  graduate  aeronautical  engineer? 

A.     Yes,  sir,  I  am. 

Q.     Of  what  school? 

A.     Parks  Air  College. 

Q.     That  is  in  East  St.  Louis? 

A.     That  is  correct. 


872  The  Parker  Appliance  Co.,  etc. 

(Testimony  of  Fred  Hosterman.) 

Q.  You  obtained  a  Bachelor  of  Science  degree 
in  aeronautical  engineering?  A.     Yes. 

Q.  And  Parks  College  now  is  part  of  the  St. 
Louis  University?  A,     That's  right. 

Q.  Can  you  tell  us  briefly  the  uses  of  hydraulic 
systems  in  connection  with  aircraft?  What  do  they 
do?     What  do  they  perform? 

A.  Well,  hydraulic  systems  are  used  as  a  means 
of  i:)ower  transmission  primarily.  That  is,  they 
transmit  power  from  some  prime  mover  such  as 
the  engine  or  an  electric  motor  [947]  to  some  mecha- 
nism which  must  be  moved  under  power,  such  as 
a  landing  gear,  wing  flaps,  control  surfaces,  bombay 
doors. 

Q.  Bombay  doors,  that  is  part  of  Army  aircraft 
or   Navy   aircraft?  A.     Military   aircraft. 

Q.  When  we  talk  about  a  hydraulic  system  for 
operating  bombay  doors,  does  that  mean  that  the 
doors  are  controlled  from  a  remote  position  with 
respect  to  the  doors  themselves? 

A.     Yes,   that's   right. 

Q.  Does  that  mean  that  fluid  under  high  j^res- 
sui-e  is  transmitted  through  tubes  from  the  place 
of  control  to  the  place  of  operation? 

A.     That  is  right. 

Q.  Do  they  employ  or  do  you  employ  fittings 
foi'  connecting  the  tubes  together  or  the  tubes  to 
the   instrumentalities   which   are   operated? 

A.     W(>  do. 

Q.     And  when  you  came  witli  the  Lockheed  Com- 
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pany   and   entered  the   liydraiilics   section   of  that 

company  what  fittings  were  then  used? 

A.     The  810,  two-piece  type. 

Q.  Did  your  company  continue  to  use  the  810, 
two-piece  type,  for  any  great  length  of  timeV 

A.  No ;  we  discontinued  the  use  of  the  two-piec(5 
type  fitting  on  new  designs  some  time  during 
1937.   [948] 

Q.  And  was  that  upon  any  government  or  air 
force  requirement  ? 

A.  No ;  that  was  done  on  commercial  aircraft,  on 
our  own  volition. 

Q.     Was  that  done   because   of  a   bett(^r   fitting 
l)eing  provided  ? 
^      A.     Yes,  we  considered  the  three-piece  fitting  to 
he  far  superior  to  the  two-piece. 

Q.     Are  you  familiar  with  the  811   fitting? 

A.     Yes,  I  am. 

Q.     When  you  went  initially  to  the  three-piece, 
811  fitting,  the  sleeve  therein  had  a  wall  parallel 
I    to  the  wall  of  the  nut;  correct? 

A.     That  is  light. 

Q.  Was  that  sleeve  later  on  changed  in  the  811 
fitting  ? 

A.     Yes,  it  was  changed  later  to  have  an  angle. 

Q.  In  other  words,  when  you  say  "have  an 
angle,"  that  is  an  angle  somewhat  as  is  illustrated 
in  the  chart  that  is  hanging  here  in  the  court  room. 
Defendants'  Exhibit  O?  A.     That  is  right. 

Q.  I  am  going  to  ask  you,  your  company  maini- 
factures  a  commercial  plane  under  the  trade  name 
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of  Constellation;  correct?  A.     That  is  right. 

Q.  And  I  take  it  you  use  fittings  in  that  par- 
ticular [949]  plane?  A.     That  is  right. 

Q.     What  kind  of  fittings  do  you  use? 

A.  We  use  the  basic  811  type  fitting  in  that  air- 
plane. 

Q.     How  about  the  sleeve? 

A.     The  sleeve  is  the  AN  sleeve. 

Q.  So  that  we  get  our  period  of  time  correct, 
initially  when  you  started  manufacture  of  the  Con- 
stellation you  used  the  811  fitting? 

A.  That  is  correct,  that  was  before  the  AN  fit- 
ting was  adopted. 

Q.  When  the  811  fitting  was  changed  from  a 
straight  wall  or  a  parallel  wall  sleeve  to  an  in- 
clined wall  sleeve,  did  you  then  use  the  811  fitting 
with  the  sleeve  having  the  tapered  wall  or  inclined 
wall  ? 

A.  I  can't  say  definitely  when  Ave  changed  from 
the  straight  wall  type  to  the  tapered  wall  type.  I 
am  not  sure  whether  that  occurred  on  the  Constel- 
lation first,  or  not. 

Q.  You  are  certain,  though,  as  of  now,  that  your 
present  fittings  used  on  the  Constellation  do  include 
the  tapered  wall    on   the   sleeve? 

A.     That  is  right. 

Q.  Are  there  any  advantages  in  use  of  a  three- 
piece  fitting  OA^er  and  above  a  two-piece  [950]  fit- 
ting ? 

A.     Yes,  there  are  quite  a  number  of  advantages. 

First,  the  three-piece  fitting  tends  to  eliminate 
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the  shearing  action  which  occurs  on  the  two-piec(^ 
fitting  between  the  two  parts  of  the  fitting  when 
the  assemljly  is  made.  Secondly,  the  three-piece 
fitting  has  much  less  engagement  between  the  tube 
and  the  ])ody  of  the  fitting,  which  is  a  great  help 
in  assembly  of  the  tu]3e  into  the  airplane.  Also,  we 
are  able  to  make  ])ends  closer  to  the  fitting  ))ecause 
the  nut  can  slide  l)ack  around  the  l^end,  whereas 
in  the  straight  fitting  in  order  to  disengage  it,  in 
the  two-piece  fitting,  in  order  to  disengage  it,  it  is 
necessary  to  have  a  straight  section  of  tube  in  order 
to  slide  the  nut  in  that  case  back  from  the  body 
of  the  fitting.  [951] 

Q.  Are  fittings  used  in  what  we  might  call  close 
quarters  in  airplanes  ? 

A.  That  is  true,  particularly  in  small  fighter 
types,  we  are  very  cramped  for  space,  and  ease  of 
installation  is  a  great  advantage. 

Q.  Are  there  a  great  nmnl)er  of  fittings  used  in 
the  common  airplane? 

A.     Yes,  a  very  large  number. 

Q.  Do  they  run  into  the  hmidreds  or  may  I  say 
even  thousands  ? 

A.  I  have  never  counted  them,  but  I  know  you 
are  safe  in  saying  hundreds. 

Q.  Is  there  any  advantage  in  the  removability 
of  the  nut  or  in  engaging  or  disengaging  the  parts 
by  providing  a  sleeve  angle  on  the  outside  surface 
of  the  sleeve  head"? 

A.  Yes,  there  is  an  advantage.  It  is  very  neces- 
sarv  that  we  be  able  to  slide  the  nut  back  along  the 
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sleeve  when  we  disengage  the  fitting.    That  is  one 

of  the  advantages  which  I  cited  for  the  three-piece 

fitting. 

Q.  Is  there  any  advantage  in  permitting  the 
nose  end  of  the  sleeve  to  expand  a  greater  distance 
and  yet  remain  out  of  contact  with  the  wall  of  the 
nut? 

A.  Yes.  That  is  important  for  two  reasons, 
which  are  in  a  sense  related.  First,  to  permit  the 
sleeve  to  expand,  which  it  must,  due  to  the  wedging 
action,  without  binding  the  [952]  nut.  Also,  by 
having  that  clearance  for  expansion,  the  full  torque 
which  is  applied  to  the  nut  can  be  better  translated 
into  axial  force,  and  therefore  achieve  a  better  seal- 
ing contact. 

Q.  Is  there  any  advantage  in  the  nut  backing  up 
the  sleeve  after  there  has  been  a  certain  amount  of 
torque  applied? 

A.  Yes,  that  is  an  advantage,  because  the  sleeve 
detinitely  does  deflect  due  to  the  wedging  action  of 
the  conical  surfaces,  and  it  is  necessary  to  have 
additional  support  to  take  the  load  off  of  the  sleeve. 

Q.  And  that  additional  load  is  the  backing  \i\) 
of  the  nut,  that  is,  the  nut  backing  up  the  sleeve 
closely  adjacent  the  portion  of  the  nut  which  en- 
gages the  shoulder  on  the  sleeve;  correct? 

A.    Yes. 

Q.  That  portion  has  been  referred  to  as  region 
of  contact,  and  we  are  both  agreed  that  is  the  portion 
between  the  flange  of  the  nut  and  the  shoulder  on 
the  sleeve;  correct? 
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A.     That  is  the  primary  region  of  contact,  yes. 

Q.  If  you  didn't  have  that  })acking  up,  might  you 
have  a  great  numher  of  sleeve  failures  brought 
about  by  cracking  or  over-expanding  of  the  sleeve? 

A.     I  would  say  that  is  quite  probable. 

Q.  What  has  your  practice  been  at  the  Lockheed 
plant  [953]  with  sleeves  cracking,  using  the  type 
of  sleeve  wherein  there  is  the  tapered  or  inclined 
wall? 

A.     We  have  had  some  cases  of  sleeve  cracking. 

Q.  But,  generally  speaking,  it  hasn't  been  out 
of  proportion?  A.     No.    That  is  true. 

Q.  And  do  fittings  serve  an  important  function; 
are  they  required  to  do  a  job? 

A.  Yes,  they  are  certainly  one  of  the  most  im- 
portant parts  of  a  hydraulic  system. 

Q.  And  when  you  say  the  most  important  part  of 
a  hydraulic  system,  is  that  because  if  you  happen 
to  have  a  leaky  fitting,  you  have  no  hydraulic 
system?  A.     That  is  correct. 

Q.  And  would  you  say  that  the  angle  on  the 
sleeve  enables  you  to  over-torque  without  bringing 
about  a  disastrous  condition  or  failure  of  the  fit- 
ting? 

A.  I  would  say  that  the  angle  on  the  sleeve 
permits  you  to  use  an  increased  amount  of  torque 
as  compared  with  the  amount  you  would  be  able 
t(»  apply  mthout  the  taper  on  the  outside  of  the 
sleeve. 

Q.  And  even  though  you  use  some  increased 
amoimt  of  torque,  you  can  still  back  the  nut  away, 
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which   is   a   requirement  for  service   and  checking 
of  parts;  correct?  A.     That  is  correct.  [954] 

Mr.  Freeman:     You  may  cross-examine. 

Cross-Examination 
By  Mr.  Beehler : 

Q.  Mr.  Hosterman,  you  were  asked  the  question 
about  the  backing  up  of  the  sleeve  by  the  nut.  T 
wonder  if  you  would  explain  again  just  what  you 
mean  by  the  backing  up  of  the  sleeve  by  the  nut  ? 

A.  Well,  I  think  I  can  best  explain  that  by  again 
using  my  analogy  to  a  wedge.  The  nut  transfers  an 
axial  load  to  the  sleeve  and  the  tube.  The  taper 
section  of  the  fitting  and  sleeve  acts  as  a  wedge, 
which  expands  the  sleeve  radially.  That  expansion 
is  more  pronounced  at  the  toe  of  the  sleeve  or  flare 
assembly,  and  that  expansion  deflects  that  portion 
outwardly  until  if  enough  torque  is  applied  it  will 
contact  the  inside  diameter  of  the  nut  at  that  point. 

Q.  Then  the  backing  up  that  you  refer  to  as 
taking  place  in  a  sleeve,  nut,  and  body  assembly  of 
the  AN  type,  takes  place  at  what  point  with  relation 
to  the  head  of  the  sleeve? 

A.  That  will  depend  upon  the  amount  of  torque 
which  is  applied. 

Q.     Assume  the  recommended  torque,  let  us  say. 

A.  I  would  say  that  in  all  probability  in  most 
cases  the  first  contact  would  probably  occur  at  this 
point  (indicating),  even  though  there  is  an  initial 
clearance  there.  [955] 
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Q.  You  mean  by  ''first  contact,"  first  contact  of 
the  sleeve  head  with  the  cylindrical  wall  of  the  nut, 
is  that  correct? 

A.     That  is  correct,  due  to  deflection  of  the  sleeve. 

Q.  And  then  you  think  there  might  be  a  later 
contact,  is  that  true,  somewhere  else  along  the  sleeve 
head? 

A.  Depending  upon  the  amomit  of  torque  ap- 
plied, it  would  in  all  probability  deflect  to  the  point 
it  would  contact  along  the  whole  surface.  However, 
that  is  an  extremely  over-torqued  condition. 

Q.  Have  you  ever  made  any  physical  measure- 
ments of  expanded  fittings  to  determine,  let  us  say, 
what  the  expansion  of  the  sleeve  head  might  be? 

A.  I  have  not  made  any  physical  measurements. 
However,  we  have  taken  partial  sections  of  assem- 
blies in  which  we  have  noted  that  condition,  that 
deflection  that  I  spoke  of. 

Q.  Namely,  that  the  deflection  is  first  apparent 
nearest  the  nose  of  the  sleeve  head? 

A.  That  is  correct.  That  is  more  pronounced  on 
the  811  sleeve  than  on  the  AN,  due  to  the  fact  that 
the  811  sleeve  has  a  shorter  flange  section. 

Q.  You  mentioned  in  response  to  Mr.  Freeman's 
questioning  that  there  was  an  advantage  in  ease  of 
removability  because  of  the  presence  of  a  sleeve 
head  angle,  is  that  correct? 

A.     That  is  right.  [956] 

Q.  Assuming,  in  the  case  of  assembly  of  Exiiibit 
O,  that  you  had  a  sleeve  head  with  a  cylindrical 
exterior  and  that  the  clearance  betw^een  the  cylindri- 
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cal  exterior  and  the  inside  of  the  niit  is  as  large  as 
the  clearance  between  the  interior  of  the  nut  and 
the  sleeve  head  in  the  toe,  which  is  the  point  of 
greatest  clearance,  would  there  be  any  difference 
then  in  ease  of  removability  between  such  a  sleeve 
head  with  a  cylindrical  exterior  and  a  sleeve  head 
with  an  angle  on  the  exterior  ? 

A.  So  far  as  removability*  alone  is  concerned,  I 
would  expect  no  difference. 

Mr.  Beehler:     Xo  further  cross. 

Redirect  Examination 
By  Mr.  Freeman: 

Q.  I  should  have  asked  you  this  on  direct.  Have 
you  written  any  papers,  or  do  you  do  any  editorial 
work  in  applied  hydraulics? 

A.  Yes.  I  have  been  serving  as  aviation  editor 
for  the  magazine  Applied  Hydraulics.  [957] 

Q.  And  in  that  connection  your  work  has  been 
primarily  in  hydraulics,  the  editorials  all  have  to 
do  with  hydraulics?  A.     That  is  right. 

]\rr.  Freeman:     That  is  all. 

The  Court:     Any  further  questions? 

]Mr.  Beehler:     No  further  questions. 
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called  as  a  witness  by  and  on  behalf  of  the  plaintiff, 
in  rebuttal,  having  been  first  duly  sworn,  was  ex- 
amined and  testified  as  follows: 

The  Clerk:     Please  state  your  name. 

The  Witness :     Ralph  Middleton. 

Direct  Examination 
By  Mr.  Van  Sciver : 

Q.     State  where  you  reside,  Mr.  Middleton. 

A.     In  North  Hollywood. 

Q.     What  is  your  present  occupation? 

A.  I  am  presently  employed  by  the  Lockheed 
Aircraft  Corporation. 

Q.  And  3^ou  are  a  graduate  aeronautical  en- 
gineer ?  A.     Yes. 

Q.     Prom  what  college  did  you  graduate? 

A.     University  of  Michigan. 

Q.     In  what  year?  [958]  A.     1929. 

Q.  And  you  received  a  degree  in  aeronautical 
engineering  ? 

A.  Bachelor  of  Science  in  aeronautical  engi- 
neering. 

Q.  After  you  graduated  from  that  university 
what  did  you  do? 

A.  I  went  to  work  for  the  government  at  Wright 
Field,  for  the  Army  Air  Corps  at  that  time. 

Q.     Is  that  as  a  civilian  engineer? 

A.     As  a  civilian  engineer. 

Q.     How  long  did  you  remain  at  Wright  Field? 
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A.     I  was  there  until  May  of  1940. 

Q.  What  was  your  first  position  when  you  went 
to  Wright  Field? 

A.  I  went  there  as  an  air  dynamacist  specializing 
in  air  dynamic's. 

Q.     How  long  did  you  hold  that  position? 

A.  Well,  it  was  a  little  bit  indefinite,  because 
actually  I  practiced  air  dynamics  as  such  for  about 
between  two  and  three  years;  however,  during  that 
time  I  received  assignments  to  work  on  shock  struts, 
landing  gear  shock  struts,  and  gradually  assumed 
more  and  more  duties  in  that  connection  and  less 
and  less  air  dynamics. 

Q.     What  was  your  next  assignment  after  that? 

A.  Finally  the  landing  gear  division  was  sepa- 
rated from  [959]  the  air  dynamics  division  and  I 
was  given  the  job  as  civilian  head  of  the  shock 
strut  and  landing  gear  hydraulics  work. 

Q.  Were  you  in  charge  of  the  hydraulic  labora- 
tory at  ^7right  Field?  A.     Yes,  I  was. 

Q.  How  lonp:  did  you  remain  in  charge  of  the 
laboratory  ? 

A.     Until  J  left  Wright  Field  in  19-10. 

Q.  During  the  time  that  you  were  liead  of  the 
laboratory  and  in  charge  of  the  landing  gear  and 
hydraulics  section,  did  you  have  any  actual  experi- 
ence with  fittings  for  hydraulic  tubing? 

A.     Yes,  1  did. 

Q.  Did  you  actually  install  such  fittings  your- 
self? A.     Yes. 

Q.     Disassemble  tbem?  A.     I  did. 
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Q.  Have  you  actually  fiowii  in  planes  in  which 
hydraulic  systems  were  used? 

A.     Yes,  I  have. 

Q.  What  did  you  do  when  you  left  Wright 
Field? 

A.  I  went  to  work  for  the  Curtiss-Wright  Air- 
plane Corporation  in  St.  Louis;  Robertson,  Mis- 
souri. 

Q.  How  long  did  you  remain  with  that  com- 
pany? A.     One  year. 

Q.  Did  you  have  any  occasion  to  work  with 
hydraulics,  [960]  tubings,  and  fittings,  when  you 
were  wdth  Chirtiss- Wright  ? 

A.  Yes,  I  did.  I  Avas  the  landing  geai*  stat¥  en- 
gineer and  had  to  design  the  landing  gear  and  re- 
tracting mechanisms,  and  as  such  worked  directly 
in  co-operation  with  the  hydraulics  staff  engineer 
who  designed  the  plumbing  and  control  systems 
that  we  used  in  connection  with  the  landing  gear. 

Q.     What  was  your  next  y)osition  ? 

A.  I  went  to  Burbank,  California,  and  became 
chief  engineer  for  the  Aircraft  Accessories  Cor- 
])oration. 

Q.  Were  you  familiar  with  and  did  you  use 
air<naft  fittings  while  you  were  employed  by  the 
Aircraft  Accessories   Corporation?  A.     Yes. 

Q.  Do  you  know  the  kind  of  fittings  that  are  in 
use  generally  on  aircraft  at  the  present  time? 

A.    Yes. 

Q.  Are  you  familiar  witli  the  AX  standard  fit- 
ting? A.     Yes,  I  am. 
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Q.     Also  the  present  AC-811  fitting? 

A.     Yes. 

Q.  In  the  AN  fitting  used  at  present  is  there  a 
sleeve  head  angle  on  the  external  wall  of  the  sleeve 
as  shown  in  the  drawing  Defendants'  Exhibit  0% 

A.     Yes,  there  is. 

Q.  Is  there,  likewise,  a  similar  angle  (m  the 
present  [961]  AC-811  fitting? 

A.     Yes,  there  is. 

Q.  Was  there  such  an  angle  on  the  old  AC-811 
fitting? 

A.  No.  The  original  AC-811  fitting,  which  was 
the  first  three-piece  fitting  that  was  used  in  the 
aircraft  industry,  had  a  sleeve  which  had  a  straight 
side  and  actually  had  more  relative  clearance  be- 
tween the  nut  and  the  sleeve  than  appears  to  be 
shown  by  that  sketch. 

Q.  In  1930  or  '31  at  Wright  Field  are  3^ou 
familiar  with  the  type  of  fittings  that  were  then 
used  by  the  Army  on  aircraft?  A.     Yes. 

Q.     What  type  of  fitting  was  that  ? 

A.  In  the  begimiing  or  when  I  first  went  to 
work  for  the  government  there  were  no  hydraulic 
mechanisms  used  on  aircraft  for  retracting  landing 
gear,  and  the  only  hydraulic  mechanisms  that  were 
actually  used  were  in  connection  with  the  brakes. 
Tube  fittings  at  that  time  were  primarily  used  in 
the  i)ower  plant  section  in  connection  with  the  fuel 
and  lubrication  sections  of  the  engine,  and  they  were 
largely  of  a  type  which  was  known  then  as  the 
cone  and  union  type,  which  was  a  kind  of  a  ball- 
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ended  male  portion  that  nested  into  a  tapered  fe- 
male portion,  and  then  a  nut  screwed  the  two  parts 
together  and  held  the  spherical  end  of  the  iriah' 
portion  into  the  tapered  end  of  the  female  })ortion. 
Those  two  portions  [962]  were  always  silver-sol- 
dered or  l^razed  onto  a  coi)per  tulje.  That  assemhly 
was  the  only  one  at  that  time  which  was  actually 
standardized  by  the  Army  and  shown  in  theii-  stand- 
ard drawings. 

Q.  As  hydraulics  systems  became  more  in  vogue 
and  more  com])licated  was  there  a  different  ty[)e 
fitting  used  by  the  Army  ? 

A.  Yes.  As  soon  as  airplanes  got  to  be  a  little 
Ijit  large]-  and  the  i)ower  plant  section  got  to  be 
larger,  then  it  became  necessary  to  use  aluminum 
tubing,  from  the  weight  standpoint,  and  the  old 
cone  and  union  type  of  fitting  could  not  be  used 
with  aluminum  tubing,  because  it  wasn't  satisfac- 
tory to  braze  that  fitting  onto  an  aluminum  tube. 
So  that  was  when  the  flared  type  of  fitting  began 
to  be  used. 

Q.     Was  a  two-piece  fitting  used  ? 

A.  A  two-piece  fitting  was  used  universally  at 
that  time. 

Q.  Is  that  what  was  known  at  that  time  and 
now  as  AC810? 

A.  It  is  known  now  as  AC810.  However,  at  that 
time  there  was  no  such  designation  for  it.  It  was 
just  called  the  Parker  two-piece  inverted  flare  ty])e 
of  fitting. 
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Q.  Was  that  two-piece  fitting  sui)erseded  to  any 
extent  while  you  were  still  at  Wright  Field? 

A.  It  was  almost — I  shouldn't  say  that.  It  was 
superseded  [963]  to  a  large  extent  by  the  three- 
piece  fitting. 

Q.  That  was  known  as  tlie  Parker  tyjje  three- 
piece  fitting? 

A.  Yes.  There  was  a  drawing  that  came  out 
that  was  put  out  hy  the  Arm}^  shortly  after  this 
fitting  began  to  Ijc  used,  and  one  was  put  out  for 
the  two-piece  fitting  and  one  was  put  out  for  the 
three-piece  fitting.  One  was  called  AC810  and  the 
other  was  called  AC811. 

Q.  I  think  you  already  stated  that  the  AC811 
at  that  time  did  not  haA-e  the  external  sleeve  head 
angle  such  as  shown  in  Defendants'  Exhibit  O? 

A.     That  is  correct. 

Q.  And  since  you  left  Wright  Field  have  you 
l)een  substantially  continuously  in  contact  and  have 
had  knowledge  of  aircraft  fittings? 

A.  Yes,  except  for  a  period  of  a  couple  of  years 
when  I  went  into  another  business,  which  w^as  not 
in  aircraft. 

Q.  Were  you  ever  a  member  of  the  SAE  A6 
Committee?  A.     Yes,  I  was. 

Q.     What  year  was  that? 

A.  That  was  from  about  1941  until  1945.  I 
guess  it  was  1942.  I  don't  remember  the  first  year 
it  started.  I  l)elieve  it  was  1942  that  was  the  first 
year  that  that  committee  actually  held  meetings. 

Q.     Have    you    actually    installed    l)oth    the    old 
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AC811  type  [964]  fittings  and  tlic  present  AN  fit- 
tings? A.     Yes,  I  have. 

Q.     And  the  present  AC811  fittings? 

A.     Yes,  I  have. 

Q.  Do  you  know  the  reason  for  the  change  from 
the  two-piece  inverted  seat  810  fitting  to  the  three- 
piece  fitting?  A.     Yes,  pretty  well,  I  believe. 

Q.     Will  you  explain  those  briefly? 

A.  Well,  the  old  two-piece  fitting  had  a  great 
tendency  to  twist  or  swedge  off  the  flare,  pinch  it 
off  from  the  end  of  the  tube,  because  of  the  fric- 
tion that  existed  between  the  tube  and  the  nut  pri- 
maril}^,  so  that  the  flare  on  tli(^  end  of  the  tul^e  and 
the  nut  itself  tended  to  rotate  as  one  piece  as  it 
was  tightened.  There  was  another  reason,  and 
that  was  that — well,  there  were  two  more  reasons. 
One  was  that  the  area  bearing  between  the  nut  and 
the  flare  on  the  tube  was  (juite  small,  so  that  the 
unit  pressure  being  exerted  against  the  flare  on 
the  end  of  the  tube  was  quite  high.  Another  was 
ease  of  installation,  because  it  was  impossible  to 
back  the  nut  away  from  the  fitting  far  enough  in 
many  cases  where  the  installation  was  close  in  the 
airplane  to  get  a  good  installation.  If  the  bend  was 
made  close  to  the  fitting  the  tube  had  to  be  inserted 
down  into  the  fitting,  and  then  the  nut  had  to  hv 
slid  down  over  the  top  of  it,  and  the  nut  [965] 
couldn't  back  around  the  corner,  so  obviously  there 
had  to  ])e  a  straight  portion  sufficient  to  allow  the 
nut  to  back  away  far  enough  to  disengage  the  fitting. 

Q.     Do  you  know  if  the  old  AC811  fitting  with- 
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out  the  external  sleeve  head  angle  is  in  general  use 

today,  or  has  that  been  superseded? 

A.  I  believe  it  has  been  pretty  well  superseded 
by  the  later  style  which  conforms  to  the  AN  draw- 
ings. 

Q.     How  do  you  know  that? 

A.  Well,  because  in  the  first  place  the  govern- 
ment services  have  so  specified  for  a  number  of 
years  now.  And,  secondly,  when  you  buy  such  fit- 
tings it  is  almost  unpossible  to  obtain  the  older 
type  of  fitting,  except  in  wai'  surplus  or  something 
of  that  nature. 

Q.  From  your  own  personal  experience  do  you 
know  the  reason  for  that  change? 

A.  Yes.  We  had  a  particularly  marked  instance 
while  I  was  at  Wright  Field,  which  I  personally  be- 
lieve was  quite  instrumental  in  causing  that  change 
to  occur,  and  that  w^as  on  the  old  P-36  pursuit  type 
of  airplane,  which  was  made  with  stainless  steel 
tubing,  the  hydraulics  system  was  made  with  stain- 
less steel  tubing,  and  Avith  steel  nuts  and  steel  fit- 
tings— steel  sleeves,  rather,  and  also  steel  fittings, 
Avhich  was  the  first  time  that  the  Curtiss  Company 
had  ever  used  steel  tubing  in  connection  with  their 
hydraulics  systems,  [966]  and  it  was  discovered 
after  the  airplanes  were  in  service  that  a  great 
number  of  failures  had  occurred,  in  fact,  all  of  the 
fittings  that  had  been  installed  in  that  system  were 
found  to  be  defective  due  to  overtorqueing.  It  was 
found  that  the  sleeve  due  to  the  reduced  friction 
between  the  steel  sleeve  and  the  steel  tube,  that  the 
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sleeves  had  all  expanded  quite  readily  out  until  they 
made  contact  with  the  nut,  so  that  the  sleeve  and 
the  nut  turned  as  one  piece.  That  allowed  the  nut 
and  sleeve  asseinbl\'  as  it  was  rotated  to  sw(Hli;'e 
the  flare  on  the  end  of  the  tube  back  until  actually 
there  was  no  tiare  left,  it  became  a  straight  portion 
of  tube  just  nierel}^  held  into  the  straight  ])ortion 
of  the  sleeve  by  friction  and  the  amount  of  stress 
that  remained  in  the  end  of  the  tube.  So  that  after 
the  airplane  was  in  service  for  a  little  while,  that 
part  blew  out  due  to  vibration  and  repeated  load- 
ings and  caused  a  number  of  cases  of  forced  land- 
ing of  the  airplane.   [967] 

Q.  Do  you  recall  any  occasion  where  planes  were 
actually  lost  or  damaged? 

A.  Yes,  there  were  several  airplanes  which  ac- 
tually crashed  and  the  pilots  were  killed  as  a  result 
of  that,  because  no  one  at  that  time  had  realized 
the  seriousness  of  landing  gear  failure  on  that  par- 
ticular airplane,  with  the  result  that  when  the  ])ilot 
tried  to  make  a  belly  landing,  he  just  wound  the 
airplane  up  in  a  ball,  and  himself  along  with  it. 

Q.  Were  those  troubles  traced  by  you  personally 
in  conjunction  with  Curtiss- Wright  to  the  ju-tual 
fittings  *? 

A.  Yes.  AYe  conducted  a  number  of  tests  at  Sef- 
ridge  Field,  Michigan,  and  at  Wright  Field,  and 
also  at  the  Parker  plant  in  Cleveland  at  that  time  to 
determine  the  cause  of  the  failure  and  what  t(^  do 
to  correct  it.  It  was  determined  that  several  cor- 
rective measures  should  be  taken. 


890  The  Parker  Appliance  Co.,  etc. 

C  Testimony  of  Ralph  Middleton.) 

The  most  immediate  thing  that  Avas  done  was  to 
change  the  dimensions  of  the  flare  itself. 

The  second  thing  that  was  done  was  to  introduce 
torque  wrenches  so  that  the  mechanics  would  be 
educated  not  to  overtighten  the  nut. 

The  third  thing  that  was  done  w^as  that  the 
Parker  Appliance  Company  agreed  to  institute  a 
program  of  tests  to  determine  what  changes  coidd 
be  made  on  the  fitting  to  improve  it  so  that  such 
failures  would  ])e  largely  eliminated  in  the  [968] 
future. 

Q.  Is  there  anything  in  the  external  sleeve  head 
angle  that  you  have  described  that  would  tend  to 
overcome  the  failures  you  have  testified  to? 

A.  I  believe  so.  In  the  first  place,  with  the 
older  type  of  sleeve,  the  sleeve  itself  is  a  relatively 
weak  member,  and  that  also  goes  for  the  present 
sleeve.  Inherently  in  itself  it  does  not  have  very 
much  resistance  against  tensile  stress  which  tends 
to  expand  the  sleeve  radially,  so  it  has  to  be  backed 
up  by  the  imt  itself  in  order  to  make  it  strong 
enough  to  withstand  normal  wrench  torques  which 
are  applied  by  mechanics  in  putting  this  assembly 
together. 

Since  the  tapered  sleeve  first  contacts  the  nut 
dowji  at  the  heel  of  the  sleeve,  that  point  of  contact 
helps  to  reduce  the  tensile  stress  in  the  sleeve  it- 
self, which  increases  the  amount  of  torque  that  can 
be  applied  before  the  sleeve  is  overstressed  suffi- 
ciently to  make  the  whole  sleeve  come  in  contact 
with  the  nut. 
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Now,  since  the  area  of  the  sleeve  that  is  in  con- 
tact with  the  wall  of  the  nnt  is  relatively  small  to 
begin  with,  it  can  rotate  more  freely  in  the  nnt  so 
that  the  nut  is  still  free  to  turn  without  having 
to  make  the  sleeve  turn  foi-  a  longer  period  of  time 
during  the  tightening. 

Q.  It  is  true  mechanics  do  overtorque  these 
fittings?  A.     Yes,  indeed.  [969] 

Q.     Even  with  torque  wrenches'? 

A.  Yes,  indeed.  As  a  matter  of  fact,  I  don't  be- 
lieve even  today  torque  wrenches  are  used  to  any 
great  extent  in  tightening  fittings. 

Q.  In  the  old  three-piece  fitting  design,  was  it 
relatively  easy  or  relatively  hard  to  jam  the  nut  and 
the  sleeve  together? 

A.  Well,  I  have  taken  quite  a  few  of  them  apart 
and  I  would  .judge  that  there  are  very  few  of  those 
that  I  have  ever  taken  apart  that  you  actually 
could  back  the  nut  oif  the  sleeve  without  gi-eat 
difficulty. 

Q.  And  in  the  present-day  fitting,  is  it  less  likely 
that  the  sleeve  and  nut  will  jam? 

A.     Yes,  that  is  true. 

Q.  Then  it  is  correct  to  say  that  there  is  an 
additional  safety  factor  to  take  care  of  overtorque- 
ing  in  the  present  fitting? 

A.  There  is,  yes.  Of  course,  you  can  overtorque 
the  present  fitting,  too.  It  is  possible  to  jam  the 
sleeve  in  the  nut  even  with  the  present  fitting.  It 
can  be  done.  Anyone  can  do  it  with  ordinar}^ 
wrenches,  if  he  feels  like  doing  so.    An  unskilled 
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mechanic   could   quite   easily   do   it   even   with   the 

present  fitting. 

Q.  But  there  is  some  additional  margin  of  safety, 
even  though  an  unskilled  mechanic  does  over- 
torque  ?  [970]  A.     Yes,  I  believe  there  is. 

Q.  What  happens  if  the  sleeve  and  the  nut  do 
jam  in  a  fitting  of  this  type? 

A.  Well,  several  things  can  happen.  In  the  first 
place,  of  course,  it  makes  the  whole  fitting  assembly 
harder  to  take  oi¥,  to  disengage  for  replacement 
purposes. 

In  the  second  place,  if  you  use  that  same  nut  and 
sleeve  over  again,  then  you  are  apt  to  swedge  the 
flare  itself  and  dangerously  thin  it  due  to  swedging 
action. 

In  the  third  i)lace,  it  is  possible  to  groove  the 
flare  or  put  a  gi'oove  in  it,  which  creates  a.  point 
of  very  great  hazard  due  to  vibration,  fatigue 
failure. 

Q.  Is  it  possible  to  actually  twist  the  tube  dur- 
ing the  make-up? 

A.  Yes,  it  is.  In  fact,  that  was  one  of  the 
serious  difficulties  of  the  old  810  type  fitting.  The 
tube  itself  would  be  twisted  in  assembly  so  that 
vibration  later  on  could  make  the  whole  fitting 
assembly  loosen  up. 

Q.     What  would  have  to  be  done  then? 

A.  It  would  just  be  a  case  where  you  w^ould 
have  to  go  back  over  the  airplane  and  retighten  the 
fittings,  that  was  all. 
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Q.  What  would  happen  if  the  flare  of  the  tube 
is  swedged  or  scored? 

A.  That  is  a  very  bad  thing  to  have  happen, 
because  [971]  that  is  the  weak  point  in  this  fitting, 
actually,  is  the  section  which  is  clamped,  the  section 
of  the  tube  which  is  clamped  between  the  relatively 
rigid  nose  of  the  fitting  and  the  fairly  rigid  sleeve, 
which  is  being  held  by  the  nut.  The  end  of  the  tube 
is  just  gripped  at  that  point,  so  that  any  vi])ration 
on  the  tube  is  transmitted  down  the  tube  until  it  is 
stopped  by  that  connection  right  there  (indicating). 

Q.  If  there  is  a  scoring  of  the  tube  and  fuel 
lines,  what  might  happen? 

A.  Well,  the  same  thing  can  happen.  Of  course, 
you  have  a  much  more  critical  situation  in  a  fuel 
line  because  fuel  can  leak  through  the  joint  much 
more  readily,  and  a  leak  is  much  more  serious  with 
fuel  than  with  hydraulic  fluid.  Then  you  have  a 
rather  serious  corrosion  problem,  too. 

Q.  Have  3^ou  had  any  personal  experienc^^  with 
couplings  in  which  the  flare  was  scored  or  swedged? 

A.  Well,  yes,  I  have  seen  service  failures  of  that 
type.  In  fact,  I  have  been  actually  subjected  to  it 
myself. 

(J.  Are  tubes  and  fittings  of  the  type  here  in 
question  used  in  close  quarters  in  airplanes? 

A.     Absolutely. 

Q.  Does  that  increase  the  problem  of  assembly 
and  disassembly?  A.     Naturally,  it  docs. 

Q.     Are  there  instances  where  the  tube  is  bent 
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at  an  [972]  angle  closely  adjacent  the  flared  end? 

A.  Well,  in  many  cases  the  bend  is  made  just  as 
close  to  the  end  of  the  tube  as  it  is  possil)le  to  get 
it  and  still  install  it. 

Q.  Is  it  desirable  when  removing  parts  that  the 
nut  maj^  separate  from  the  sleeve  so  that  it  can  go 
around  that  bend  or  a  bend  ? 

A.     It  is  very  desirable. 

Q.  And  for  the  nut  and  sleeve  to  jam,  would 
that  be  possible?  A.     No. 

Q.  Is  there  any  importance  to  the  area  of  con- 
tact between  the  sleeve  and  the  nut  and  what  we 
have  called  the  region  of  shoulder  contact? 

A.  You  mean  between  the  nut  and  the  sleeve 
itself? 

Q.     The  nut  and  the  sleeve  itself. 

A.  Well,  yes,  because  all  of  the  thrust  load  that 
is  carried  by  the  fitting  and  tube  assembly  is  carried 
on  that  area  and  naturally  if  that  area  is  weak,  then 
the  whole  tube  assembly  is  weak. 

Q.  Is  there  any  possibility  of  failure  of  parts  if 
that  area  is  weak? 

A.  Yes,  there  is.  In  fact,  I  have  seen  cases  where 
the  whole  tube  assembly,  the  sleeve  and  tube  blew 
right  back  out  through  the  back  end  of  the  nut, 
where  the  back  end  of  the  [973]  nut  would  bulge 
outward  and  allow  the  whole  sleeve  and  tube  as- 
sembly to  blow  out,  come  right  out  through  the 
back  end  of  the  nut. 

Q.  Do  you  know  Mr.  Ronald  Bergh  of  Republic 
Aviation?  A.     Roland  Bergh? 
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Q.     Roland  Bergli,  yes.  A.     Yes,  I  do. 

Q.     Do  you  laiow  him  fairly  well  ? 

A.     Yes,  I  have  known  him  for  quite  a  few  years. 

Q.  What  is  your  personal  opinion  of  Mr.  Bergh 
as  an  aircraft  engineer'? 

A.     I  think  he  is  a  very  fine  one. 

Q.  Your  testimony  about  the  facts  concerning 
fittings,  will  you  tell  us  how  you  know  those  facts 
over  the  last  20  years? 

A.     How  is  that  again,  please'? 

Q.  How  do  you  know  these  facts  over  the  last 
20  years? 

The  Court:  I  think,  before  we  get  into  that,  we 
had  better  take  our  afternoon  recess.  We  will 
now  recess  until  20  minutes  after  3 :00. 

(Recess.)    [974] 

Mr.  Van  Sciver:     You  may  cross-examine. 

The  Court:  1  think  we  had  better  take  some 
more  recesses. 

Mr.  Freeman:  I  have  got  to  make  good  my 
word,  your  Honor,  that  we  would  finish  tonight. 

Cross-Examination 
By  Mr.  Beehler: 

Q.  Mr.  Middleton,  you  referred  to  the  manufac- 
ture of  a  P-36  airplane  equipped  with  stainless 
steel  tubing  and  steel  nuts  and  sleeves,  is  that  cor- 
rect? A.     That's  right. 

Q.  And  it  was  your  statement  that  there  were 
failures  in  fittings  of  that  plane  due  to  overtorque- 
ine:? 
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A.  That's  right.  The  failures  were  not  in  the 
fitting;  the  failures  were  in  the  tube. 

Q.  Suppose  those  fittings  had  not  been  over- 
torqued,  wouldn't  the  fittings  have  been  all  right? 

A.  If  the  fittings  had  not  been  overtorqued 
they  would  have  been  all  right,  as  far  as  we  know. 
As  far  as  we  could  determine  by  test  they  would 
have  been  all  right. 

Q.  You  stated,  I  believe,  that  that  was  one  of 
the  things  which  prompted  the  inclusion  of  a  sleeve- 
head  angle  on  the  sleeve,  on  the  head  of  the  sleeve? 

A.  I  was  led  to  believe  that,  yes,  from  statements 
made  by  the  Parker  Appliance  Company  at  that 
time.  [975] 

Q.  Would  the  inclusion  of  a  sleeve  head  angle 
on  the  exterior  of  the  sleeve  head  entirely  obviate 
the  defects  due  to  overtorqueing  ? 

A.  No,  T  would  not  say  that  entirely  it  obvi- 
ated those  defects.  I  believe  those  defects  are  to  a 
certain  extent  present  even  today  in  the  present 
fitting. 

Q.  AVould  it  not  be  true  that  you  could  secure 
the  same  advantages  if  you  made  the  sleeve  head 
cylindrical,  still,  but  gave  it  somewhat  more  clear- 
ance than  those  steel  sleeve  heads  originally? 

A.  No,  I  don't  believe  that  w^ould  be  entirely 
true.  In  fact,  I  am  quite  sure  it  wouldn't  be  true. 

Q.     Why  not? 

A.  Because  in  the  first  place  the  fitting,  because 
of  the  overall  dimensions  of  the  fitting,  there  isn't 
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very  much  room  for  bearing  between  the  nut  and 
the  sleeve.  If  you  allowed  enough  clearance  so  that 
the  sleeve  would  be  a  separate  entity  and  not  sup- 
ported by  the  nut,  then  you  would  lose  so  much  of 
the  bearing  area  between  the  nut  and  the  sleeve 
that  the  nut  would  be  greatly  weakened.  Further- 
more, the  sleeve  itself  is  already  a  pretty  thin  and 
pretty  weak  member,  relatively  speaking.  Conse- 
quently, if  you  had  lots  of  clearance  there,  at  least 
with  the  dimensions  of  the  fittings  as  we  know 
them,  your  sleeve  might  just  as  well  not  be  a 
sleeve;  you  might  as  well  go  back  to  a  [97()]  two- 
piece  fitting  because 

Q.  When  you  overtorquc  a  three-]nece  fitting 
of  the  kind  there  in  Exhibit  O,  what  element  gives 
way  first? 

A.  Well,  the  first  thing  that  happens  is  that  the 
sleeve  starts  to  bear  or  rub  against  the  wall  of  the 
nut  right  down  there  at  what  you  might  call  tlie 
heel,  which  is  the  first  section  which  comes  in  con- 
tact at  the  junction  between  the  nut  and  the  sleeve, 
it  starts  to  rub  right  there,  that  is  the  first  thing 
that  happens. 

Q.  Actually,  isn't  it  a  fact  that  the  metal  of  the 
shoulder  gives  w^ay  first  before  the  surface  which 
bears  upon  the  shoulder  of  the  sleeve  ? 

A.     The  metal  of  the  shoulder? 

Q.     Yes.  A.     In  the  nut,  you  mean? 

Q.     In  the  nut. 

A.     No,  I  don't  believe  so.  In  fact,   I   am  quite 
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sure  that  actually  the  sleeve  starts  to  rub  against 

the  nut  long  before  the  nut  itself  starts  to  fail. 

Q.  What  part  of  the  sleeve  starts  to  rub  against 
the  nut? 

A.  It  is  that  largest  diameter  of  the  sleeve  that 
starts  to  rub  first. 

Q.     Do  you  mean  the  exterior  circumference? 

A.     Yes,  it  starts  to  rub  agaiust  the  nut.  [977] 

Q.     How  do  you  know  that  ? 

A.  From  actual  experience  with  it.  I  have  taken 
them  apart. 

Q.  Did  you  ever  take  any  physical  measure- 
ments and  find  out  how  much  the  sleeve  expanded 
when  overtorqued? 

A.  No,  I  can't  say  that  I  have.  However,  I  have 
examined  quite  a  few  specimens  that  have  been 
overtorqued.  I  don't  think  in  most  cases  it  is  pos- 
sible to  take  accurate  measurements,  because  so 
much  of  the  metal  has  been  rubbed  off  of  the  sleeve 
that  you  can't  really  measure  it  accurately.  [978] 

Q.     How  did  you  make  your  examination? 

A.     By  taking  them  apart  and  examining  them. 

Q.     You  mean  cut-away  sections? 

A.  Not  necessarily,  no.  Just  pulled  them  apart 
and  looked  at  them. 

Q.  Then  you  didn't  take  any  measurements  be- 
fore to  see  what  changes  in  size  there  might  have 
been  afterwards? 

A.  Yes.  We  certainly  did  quite  a  bit  of  that  at 
Wright  Field  and  a  lot  of  the  test  work  that  was 
done  in   connection  with  that  investigation  which 
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I  mentioned  earlier  was  by  means  of  taking  meas- 
urements before  and  after,  and  torque  wrench 
measurements  also.  In  fact,  the  series  of  such  meas- 
urements was  used  as  the  basis  for  the  require- 
ments for  the  repair  of  this  particular  airplane. 

Q.     Do  you  have  any  of  that  data  with  you? 

A.  I  don't  have  any  of  that  data,  not  here,  no. 
As  a  matter  of  fact,  it  was  such  data  that  was  used 
as  the  basis  for  setting  up  the  torque  requirements 
in  the  present  military  specifications  for  hydraulic 
systems  that  are  used  today.  They  were  based  on 
torque  measurements  that  were  made  at  that  time. 

Q.  When  you  assemble  a  body,  a  sleeve,  and  a 
nut,  made  in  accordance  with  Army-Navy  specifi- 
cations, with  a  tube  flare  like  Army-Navy  specifi- 
cations require,  and  you  couple  them  up  using  rec- 
onnnended  torque,  and  screw  it  tight  enough  [979] 
so  that  some  portion  or  other  of  the  sleeve  head 
hits  the  inside  of  the  nut,  which  part  hits  first? 

A.     The  largest  diameter  of  the  sleeve  hits  first. 

Q.     Tell  us  again  how  you  know  that  ? 

A.     From  actually  doing  it.  You  can  see. 

Q.  Will  you  just  please  describe  for  us  the 
mechanism,  the  procedure  that  you  went  through 
in  order  to  determine  that  % 

A.    Well,  you  take  a  tube 

Q.     How  did  you  do  it? 

A.  Well,  by  taking  a  tube  and  taking  a  nut  and 
a  sleeve  just  selected  at  random,  and  making  a 
flare,  and  miking  across  the  nose  of  the  flare  so  as 
to  ])e  sure  that  the  flare  is  made  within  the  required 
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limits,  and  those  limits  are  such  that  the  nose  of  the 
flare  must  be  of  a  diameter  greater  than  the  inside 
diameter  of  the  tapered  portion  of  the  sleeve,  and 
must  be  less  than  the  inside  diameter  of  the  nut, 
and  then  just  assembling  the  joint  and  applying 
torque  in  increments,  and  then  after,  we  will  say, 
10  increments,  after  each  one  of  the  increments, 
take  it  apart  and  examine  the  parts. 

Q.     When  did  you  do  that  last  ? 

A.     Well,  that  was  1941,  between  1940  and  1941. 

Q.  After  the  first  tightening  up,  did  it  expand 
to  fill  the  nut?  A.     No.  [980] 

Q.     Did  it  after  the  second  tightening  up? 

A.     No. 

Q.     Did  it  after  the  fifth  tightening  up  ? 

A.  Yes,  I  would  say  about  the  fifth  tightening 
up  would  be  when  it  usually  occurred. 

Q.  What  torque  did  you  use  on  the  fifth  tight- 
ening up? 

A.  Well,  that  would  be  something,  oh,  in  the 
neighborhood  of  about  25  per  cent  or  so  in  excess 
of  the  recommended  torque  value,  somewhere  in  that 
neighborhood. 

Q.  And  when  the  end  of  the  sleeve  head  adja- 
cent the  shoulder  expanded  enough  to  fill  the  inside 
of  the  nut,  it  is  true,  is  it  not,  that  the  toe  of  the 
sleeve  also  had  expanded  enough  to  hit  the  inside 
of  the  nut?  A.    Yes,  I  believe  that  is  true. 

Q.  And  it  is  true,  is  it  not,  that  the  mid-portion 
between  the  toe  and  the  shoulder  had  likewise  ex- 
panded enough  to  hit  the  inside  of  the  nut? 
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A.  Well,  yes.  You  finally  reach  a  condition 
where  the  whole  sleeve,  the  whole  area  of  the  sleeve 
is  in  contact  with  the  nut,  that  is  true. 

Q.  And  that  happens  after  about  five  remakes 
of  the  coupling? 

A.  Well,  I  think  you  have  misunderstood  me. 
My  use  of  the  word  "increment"  did  not  mean  to 
imply  that  that  meant  [981]  five  assemblies  and 
disassemblies  of  that  coupling.  It  meant  that  I  in- 
creased the  amount  of  torque  that  was  being  aj)- 
plied  to  the  nut  in  increments.  The  first  inci'ement 
would  be  something  below  the  recommended 
torque.  The  second  increment  would  be  a  little  bit 
more,  and  by  about  the  fifth  increment  we  would 
be  up  to  the  recommended  torque,  and  by  about 
the  tenth  increment,  we  would  be  at  about  double 
the  recommended  torque. 

Q.  Well,  isn't  it  true,  also,  that  as  you  in- 
creased the  torque  in  order  to  press  the  sleeve  head 
outwardly,  you  will  get  a  contact  at  the  nose  of  the 
sleeve  radially  with  the  inside  of  the  nut  before 
you  get  a  contact  at  the  end  of  the  sleeve  head 
nearest  the  shoulder?  That  is  true,  isn't  it? 

A.  No,  I  don't  believe  it  is  true.  I  think  you 
get  your  first  contact  down  there  at  the  heel. 

Q.  You  say,  Mr.  Middleton,  that  you  believe. 
What  did  you  fiind  to  be  the  case  ? 

A.  That  is  what  I  found  to  be  the  case,  that 
your  first  contact  there  is  a  rubbing  action  which 
can  be  discerned  by  marks  on  the  surface. 
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Q.  Did  you  make  that  measurement  with  a  stop- 
and-go-gauge  % 

A.  No,  just  made  it  by  visually  examining  the 
surface  inside  after  disassembly.  [982] 

Q.  When  you  disassembled  those  couplings,  how 
did  you  measure  the  diameter  of  the  inside  of  the 
nut? 

A.  Did  not  measure  the  diameter  of  the  inside 
of  the  nut  at  all. 

Q.  Then  you  really  didn't  know  what  the  dif- 
ference was  between  the  exterior  diameter  of  the 
sleeve  head  after  expansion  and  the  inside  diameter 
of  the  nut ;  that  is  true,  isn  't  it  f 

A.     That  is  true. 

Q,  You  mentioned  also,  Mr.  Middleton,  that 
there  was  an  increase  in  ease  in  installation  of 
three-piece  fittings  over  the  ease  of  installation  of 
two-piece  fittings.  A.     That  is  right. 

Q.  Isn't  it  true  it  is  just  as  easy  to  install  three- 
piece  fittings  of  the  old  811  type,  of  the  kind  that 
were  in  vogue  before  the  application  of  the  sleeve 
head  angle  and  the  present  AC-811  fittings,  where 
the  sleeve  head  angle  is  installed  ? 

A.  Yes,  the  installation  problem  is  the  same  in 
either  of  those  two  cases. 

Q.  And  it  is  substantially  the  same,  also,  with 
the  AN  fitting,  is  that  not  true? 

A.     That  is  true. 

Mr.  Beehler:     That  is  all. 

Mr.  Van  Sciver:     That's  all,  Mr.  Middleton. 

(Witness  excused.)  [983] 
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Mr.  Freeman:  Mr.  Wolfram,  will  you  take  the 
stand. 

JOHN  N.  WOLFRAM 

called  as  a  witness  on  behalf  of  the  plaintiff,  in  re- 
buttal, having  been  previously  sworn,  resumed  the 
stand  and  testified  as  follows : 

Direct  Examination 
By  Mr.  Freeman : 

Q.     Do  you  have  the  book  of  patents  with  you? 

A.    Yes. 

Q.  Mr.  Adams  in  connection  with  his  direct  tes- 
timony referred  to  the  Benzion  patent.  Will  you 
turn  to  that  patent  ? 

No.  15  in  your  book,  your  Honor. 

Do  you  find  in  that  patent  any  sleeve  head  angle  % 

A.     No,  I  don't. 

Q.  And  do  you  find  that  the  sleeve  head  shoul- 
der which  contacts  with  the  nut  is  substantially 
midway  along  the  angular  or  inside  angle  of  the 
sleeve  itself? 

A.  Yes,  it  is  substantially  midway  or  even  less 
than  midway. 

Q.  Likewise,  the  sleeve  itself  is  made  on  a  ra- 
dius as  distinguished  from  conical;  correct? 

A.  Yes,  the  inside  flare  surface  of  the  sleeve  is 
a  convex  radius.  It  is  a  convex  surface. 

Q.  Likewise,  the  body  member  referred  to  by 
the  numeral  [984]  or  character  of  C  has  a  male 
member  that  is  on  a  radius?  A.     Yes. 

Q.     Or  arcuate? 
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A.     It  is  a  concave  surface. 

Q.  Is  there  any  indication  of  what  we  have 
here  referred  to  as  initial  or  toe  contact  illustrated 
in  the  Benzion  patent?  A.     No,  none  at  all. 

Q.  Will  you  next  turn  to  Guyer — No.  4  in  your 
book,  your  Honor — and  do  you  there  find  a  sleeve 
head  that  is  tapered  or  at  an  angle  % 

A.     No. 

Q.  And  do  you  likewise  find  that  the  shoulder 
of  the  sleeve  head  is  substantially  midway  along 
the  portion  of  the  sleeve  which  engages  the  flare  of 
the  tube?  A.     Yes. 

Q.  I  take  it  that  you  agree  with  Mr.  Adams 
that  it  w^ould  be  unpossible  or  almost  impossible 
to  remove  the  sleeve  due  to  the  ridges  or  corruga- 
tions of  the  sleeve  which  imbed  in  the  tubes  them- 
selves ? 

A.  Yes,  they  would  imbed  so  that  you  couldn't 
draw  the  sleeve  back  off  the  tube  very  w^ell  without 
shearing  metal. 

Q.  When  you  say  '^shearing"  metal,  there 
would  be  an  imbedment  or  an  imbedding  of  the  ribs 
Avithin  the  metal  and  you  w^ould  have  to  scrape  that 
metal  as  you  remove  the  sleeve  ?  [985] 

A.     That's  right. 

Q.  Incidentally,  the  Guyer  patent  was  a  file 
wrapper  reference  in  1,893,442  patent,  as  well  as  a 
file  wrapper  reference  to  the  Parker  1,977,240  pat- 
ent, is  that  correct?  A.    Yes. 

Mr.  Huebner:  Those,  your  Honor,  are  not  the, 
patents  in  suit. 
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Mr.  Freeman:  The  1,893-  patent  is  the  one  that 
Parker  refers  to  in  the  patent  in  suit,  and  also 
the  1,977,240  patent. 

Mr.  Huebner:  Both  of  them  are  referred  to  in 
the  patent  in  suit. 

Q.  (By  Mr.  Freeman) :  And  the  McConnell 
patent  that  I  am  going  to  ask  you  to  refer  to — No. 
5  in  your  book,  your  Honor, — it,  too,  was  a  file 
wrapper  reference  against  1,893,442  Parker  pat- 
ent; correct?  A.     Yes. 

Q.  I  take  it  that  the  McComiell  patent  illus- 
trates a  hard  metal  contact  or  engagement  with  a 
body  member  on  the  right-hand  side  of  Figure  1; 
correct  ? 

A.  It  is  for  coupling  the  hard  metal  pipe,  but 
there  is  a  gasket,  a  soft  gasket  between  the  pipe 
and  the  body. 

Q.  And  that  soft  gasket  is  to  accomplish  what 
a  lead  pipe  or  another  soft  metal  might  accomplish 
between  a  sleeve  and  a  body  ? 

A.  That's  correct,  the  gasket  actually  provides 
the  seal  against  the  body,  and  in  turn  against  the 
outer  member,  [986]  I  think  that  is  C. 

Q.  Is  there  any  what  we  have  called  initial  or 
toe  contact  illustrated  in  the  McConnell  patent? 

A.     No. 

Q.  Is  there  any  angle  on  the  sleeve  head  in  the 
McConnell  patent?  A.    No. 

Q.  And  is  it,  likewise,  true  that  in  the  McCon- 
nell patent  the  shoulder  of  contact  between  the 
sleeve  and  the  nut  itself  is  substantially  midway  of 
the  angular  portion  within  the  sleeve  ? 
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A,     That's  correct. 

Q.  And  is  there  any  clearance^  of  any  kind  pro- 
vided for  expansion  in  the  McConnell  disclosure 
considering  now  the  left-hand  side  of  Figure  1? 

A.     There  is  no  clearance  shown. 

Q.  Is  it  true  that  when  you  use  a  soft  pipe  or 
a  packing  member,  that  the  pipe  itself  or  the  pack- 
ing member  gives  or  is  compressed  by  the  action 
of  the  sleeve  and  the  body  member?  A.     Yes. 

Q.  And  I  take  it  you  agree  with  Mr.  Adams 
that  the  disclosure  of  the  Bjorling  publication — 
No.  19  in  your  book,  your  Honor — discloses  no 
sleeve  head  angle? 

A.  No,  it  does  not  have  a  sleeve  head  [987] 
angle. 

Q.  And,  likewise,  does  not  disclose  any  initial 
or  toe  contact?  A.     That's  correct. 

Q.  And,  of  course,  that  is  for  a  lead  or  other 
composition  pipe ;  correct  ?  A.     Yes. 

Q.  Turning  now  to  Parker  patent  No.  1,893,442, 
which  is  one  of  the  patents  referred  to  by  Parker 
in  the  patent  in  suit — No.  17  in  your  book,  your 
Honor — does  that  disclose  any  angle  on  the  sleeve 
head?  A.     No. 

Q.  Does  it  disclose  any  clearance  between  the 
sleeve  head  and  the  nut  ? 

A.     There  is  no  clearance  shown. 

Q.  Tuniing  now  to  Parker  patent  No.  1,977,241 
— No.  18  in  your  book,  your  Honor — that  was  a  file 
wrapper  reference,  was  it  not,  to  the  Parker  patent 
in  suit?  A.    Yes. 
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Mr.  Huebner:     It  was.  [988] 

Q.  (By  Mr.  Freeman) :  And  the  other  Parker 
patent,  No.  1,977,240,  was  specifically  referred  to 
by  Parker  in  the  patent  in  suit?  A.     Yes. 

Q.  Do  you  find  any  solid  head  or  solid  sleeve 
member  in  Parker  patent  No.  1,977,241  ? 

A.     No. 

Q.  Do  you  find  any  angle  or  tapered  portion  on 
the  outside  of  the  sleeve  ?  A.     No. 

Q.  That  patent  primarily  is  directed  to  take  care 
of  parts  when  they  are  misaligned  1 

A.     That  is  correct. 

Q.  And  you  go  along  with  Mr.  Adams  that  the 
engagement  between  the  sleeve  and  the  nut  is  on  a 
curved  or  arcuate  portion,  on  a  radius,  so  to  speak ; 
correct  ?  A.    Yes,  on  a  section  of  a  sphere. 

Q.  Have  you  recently  made  any  tests  or  demon- 
strations of  the  devices  like  Parker  patent  1,977,241  ? 

A.     Yes. 

Q.  Did  you,  at  my  instructions,  take  one  of  the 
AN  sleeves  and  cut  it  out  or  remove  metal  therefrom 
so  as  to  illustrate  at  least  in  principle  of  operation, 
Parker  patent  No.  1,977,241  ? 

A.     Yes,  I  have.  [989] 

Q.  And  did  you  then  torque  up  the  parts  by 
assembling  them  together?  And,  if  so,  tell  us  what 
you  discovered. 

A.  I  torqued  up  a  No.  6  fitting  in  steel,  and  the 
lower  part  of  the  sleeve,  which  corresponds  to  the 
numeral  15  in  the  1,977,241  patent  expanded  out 
against  the  wall  of  the  nut  and  also  split. 
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Q.  When  you  say  you  torqued  them  up,  did  you 
then  use  normal  torque?  A.     Yes,  I  did. 

Q.     And  do  you  have  that  fitting  here  % 

A.  Yes,  I  have.  Well,  I  don't  seem  to  have  the 
one  I  referred  to  here. 

Q.  Of  the  many  fittings  you  have  here,  will  you 
take  one,  hand  it  to  me  so  it  may  be  identified,  and 
then  tell  us  what  your  experience  was  with  respect 
to  that  particular  fitting?  For  the  record,  tell  us 
just  what  you  are  handing  me,  by  number  or  type. 

A.  I  have  here  a  No.  6  steel  fitting,  which  I 
made  in  accordance  with  the  1,977,241  patent. 

Q.  And  what  did  you  discover  as  a  result  of 
bringing  this  fitting  up  to  proper  torque  ? 

A.     The  sleeve  jammed  into  the  nut. 

Mr.  Freeman:  I  offer  in  evidence  the  fitting 
just  referred  to  by  the  witness  as  Plamtiff's  Ex- 
hibit 79. 

The  Court :     It  may  be  received.  [990] 

(The  fitting  referred  to  was  received  in  evi- 
dence and  marked  Plaintiff's  Exhibit  No.  79.) 

The  Witness:  Here  is  ilcie  tube  that  goes  with 
that  fitting. 

Q.  (By  Mr.  Freeman)  :  Will  you  take  another 
fitting  and  tell  us  what  happened  when  you  tested 
that  particular  fitting? 

A.  I  have  another  fitting  in  aluminimi  which 
was  formed  in  the  same  manner  by  reworking  an 
AN  sleeve  and  using  the  other  AN  parts — rework- 
ing the  sleeve  in  accordance  with  the  patent  1,977,- 
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241.  It  was  torqued  and  the  sleeve  has  expanded 
out  to  the  point  where  it  is  just  about  catching  in 
the  nut. 

Q.  And  was  that  as  a  result  of  the  initial 
torqueing  and  what  we  call  normal  torqueing? 

A.     Yes,  it  was. 

Q.  Did  you  actually  make  any  measurements  of 
the  inside  of  the  nut  and  the  outside  of  the  sleeve  ? 

A.  I  made  measurements  of  the  outside  of  the 
sleeve,  but  I  did  not  make  them  of  the  nut. 

Q.     And  what  report  do  you  have  ? 

A.  On  the  No.  6  aluminum  fitting  with  the  cop- 
per silicon  sleeve 

Q.  Is  that  the  one  that  you  have  just  handed 
me?  A.     That  is  correct. 

Mr.  Freeman:  I  am  going  to  ask  the  clerk  to 
mark  the  [991]  fitting  Plaintiff's  Exhibit  80. 

The  Court :     Are  you  offering  it  ? 

Mr.  Freeman:  I  \d\\  offer  it  in  order  to  save 
time. 

The  Court :     It  may  be  received. 

(The  fitting  referred  to  was  received  in  evi- 
dence and  marked  Plaintiff' 's  Exhibit  No.  80.) 

Q.  (By  Mr.  Freeman) :  Now,  will  you  proceed 
and  tell  us  what  data  you  have  with  respect  to 
Plaintiff's  Exhibit  No.  80? 

A.  As  initially  machined,  the  lower  end  of  that 
sleeve,  corresponding  to  the  15  in  the  patent  1,977,- 
241,  was  of  a  diameter  equal  to  .4917.  This  is  about 
5.3  thousandths  of  an  inch  less  in  diameter  than 
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the  front  end  or  toe  end  of  an  AN  sleeve  normally 
is.  This  being  a  reworked  proposition  from  a 
sleeve,  it  was  necessary  to  take  a  little  bit  of  the 
metal  off  at  that  point,  so  that  we  had  a  greater 
clearance  to  begin  with  at  the  toe  end  of  that 
sleeve,  or  I  should  say  at  the  lower  end,  corre- 
sponding to  the  part  15  in  the  patent  1,977,241, 
than  we  normally  have  in  the  AN  assembly. 

After  torqueing  it  up  to  the  normal  torque  of  100 
inch  pounds,  the  sleeve  was  measured  at  this  point 
through  slots  in  the  nut,  and  it  then  measured 
.5175  thousandths  of  an  inch,  which  is  an  expansion 
of  .0258  on  the  diameter. 

The  fitting  was  then  taken  apart  and  the  sleeve 
was  worked  out  of  the  nut  and  it  was  then  meas- 
ured again,  and  this  [992]  diameter  was  .05082 
after  disassembly,  indicating  that  the  sleeve  had 
taken  a  set  at  this  point  of  .0165  thousandths.  [993] 

Also,  the  angularity  of  the  surface  correspond- 
ing to  the  outer  surface  of  the  part  15  of  pat- 
ent 1,977,241 — and  by  "outer"  I  mean  the  part 
that  faces  away  from  the  body  and  not  the  part 
that  is  adjacent  to  the  body  as  shown  in  Figure  3 
— the  angularity  of  this  surface  was  made — well, 
it  called  for  27  degrees  on  my  drawing  because  that 
would  make  it  an  angular  difference  of  10  degrees, 
then,  with  the  body  member,  the  AN  body  member, 
the  10-degree  angularity  difference  being  taken 
from  this  patent  1,977,241  as  shown  in  Figure  3, 
you  will  see  that  the  body  roughly  has  an  angular- 
ity of  40  degrees;  I  shouldn't  say  ''roughly"  but 
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that  is  the  angle  of  the  cord  of  the  spherical  seg- 
ment of  the  body,  and  the  corresponding  angularity 
of  the  sleeve  is  50  degrees  on  the  inner  surface,  and 
the  inner  surface  is  parallel  or  concentric  with  the 
outer  surface.  That  is  why  I  chose  the  angle  27  de- 
grees for  this  particular  sample.  After  assembly  it 
was  found  that  this  angle  changed  so  that  it  meas- 
ured 32  degrees  and  33  minutes  on  one  side  and  31 
degrees  40  minutes  on  the  other  side. 

Q.  Is  it  fair  to  say  that  the  thin  portion  below 
the  x^art  referred  to  by  the  reference  character  10 
actually  flexed  outwardly,  the  thin  section? 

A.  Yes,  the  flexing  started  from  a  point  just  be- 
low the  heavier  section  10,  and  I  have  some  meas- 
urements on  that,  too.  The  vertical  part  of  the 
sleeve  wall  just  below  [994]  the  shoulder  portion 
10  on  my  initial  sample  was  3  degrees  10  minutes 
on  one  side  and  3  degrees  28  minutes  on  the  other 
side,  to  begin  with,  and  these  changed  from  5  de- 
grees on  the  one  side  to  18  degrees  and  30  minutes 
on  the  other  side. 

Q.  Now,  with  respect  to  patent  No.  1,977,240, 
it  too  shows  a  shoulder  on  the  sleeve  and  nut  that 
is  arcuate? 

A.  Well,  initially  the  shoulder  on  the  sleeve  is 
straight  across  as  shown  in  Figure  3,  and  I  think 
that  the  shoulder  on  the  nut  is  not  arcuate  but  coni- 
cal. At  least,  that  is  the  way  the  drawing  appear. 
I  don't  quite  remember  what  the  spec  says. 

Q.  So  as  a  result  of  that  engagement,  that  is, 
of  the  conical  portion  on  the  nut  against  the  shoul- 


912  The  Parker  Appliance  Co.j  etc. 

(Testimony  of  John  N.  Wolfram.) 

der  of  the  sleeve,  the  lower  end  of  the  sleeve  head 

is  actually  driven  in  or  compressed  ? 

A.  That's  correct,  as  sho\\Ti  in  Figure  5,  the 
lower  end  of  the  sleeve  swings  inwardly  because  of 
the  couple  that  is  set  up  by  the  bearing  point  of  the 
shoulder  of  the  nut  at  the  outer  circumference  of 
the  sleeve  shoulder,  and  the  bearing  between  the 
small  diameter  of  the  flared  surface  of  the  sleeve 
against  the  base  of  the  flare,  and  in  swinging  in- 
wardly in  this  manner  it  loads  the  sleeve  with  hoop 
compression  as  contrasted  to  hoop  tension.  In  other 
words,  there  has  been  a  contraction  here  instead  of 
an  expansion. 

Mr.  Freeman:  That  is  all.  You  may  [995]  cross- 
examine. 

Cross-Examination 

By  Mr.  Beehler: 

Q.  AVith  reference  to  your  last  answer  on  pat- 
ent No.  1,977,240,  did  you  ever  make  up  a  coupling 
like  that  and  test  it?  A.     No,  sir,  I  didn't. 

Q.  So  that  what  you  have  said  is  a  conclusion, 
rather  than  an  observation  ? 

A.  Well,  I  was  following  the  teaching  or  the 
explanation  in  the  patent. 

Q.  Actually,  isn't  it  true,  Mr.  Wolfram,  that 
there  would  be  a  hoop  compression  only  adjacent 
the  shoulder  and  not  adjacent  the  toe? 

A.  Oh,  no.  If  the  toe  is  going  to  contract  as 
shown  m  the  patent  drawing,  contraction  auto- 
matically loads  it  with  hoop  compression,  in  the 
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same   manner  that  expansion  would  load  it  with 

hoop  tension. 

Q.  Now,  will  you  refer  to  Parker  patent  No. 
1,977,241,  about  which  you  have  just  testified  as 
having  made  a  sample  and  as  having  tested.  You 
said,  I  believe,  that  when  that  sample  was  drawn 
up  under  normal  torque  there  was  an  expansion  at 
the  toe  portion  15,  the  lower  portion  15,  I  believe 
you  called  it.  How  much  torque  did  you  apply  in 
inch  pounds? 

A.  The  normal  torque  which  is  used  on  AN  fit- 
tings, which  [996]  is  the  torque  which  has  been 
determined  necessary  for  a  seal  on  this  particular 
type  of  tubing,  type  and  size  of  tubing. 

Q.     How  much  is  that  % 

A.  No.  6,  I  would  have  to  refer,  I  think,  to  the 
torque  sheet,  the  AN  torque  sheet. 

Q.  Let's  pass  that  question,  then,  Mr.  Wolfram, 
and  let  me  recall  again  the  fact  that  I  believe  you 
said  that  the  portion  15  expanded  outwardly  until 
it  hit  inside  of  the  nut,  is  that  correct? 

A.    Yes. 

Q.  And  then  when  you  unscrewed  it  and  re- 
leased it  there  was  a  return  of  that  portion  of 
about  9-3/10/lOOOths  according  to  my  figures  as 
you  gave  them? 

A.  Which  one  are  you  speaking  of,  the  dural 
fitting  or  the  steel  fitting  ? 

Q.     Exhibit  No.  80. 

A.     That  is  the  dural  fitting  % 

Q.     Yes. 
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A.  About  9/lOOOths  is  correct.  I  don't  know 
what  the  lOths  come  out. 

Q.  Wouldn't  that  return  be  enough  to  have  the 
portion  15  pull  away  from  the  nut  and  release  if? 

A.  Well,  that  depends  upon  how  much  the  fit- 
ting or  the  sleeve  has  imbedded  into  the  nut  in  the 
first  place.  [997] 

Q.  Well,  having  found  that  the  sleeve  expanded 
too  much  and  the  desire  was  not  to  have  it  expand 
quite  so  much,  would  you,  as  an  engineer,  cut  the 
amount  of  metal  in  the  part  15,  reduce  it  ? 

A.  If  I  wanted  to  obtain  the  advantages  of  the 
teaching  of  this  patent,  I  would  enlarge  the  nut, 
or  do  some  other  thing  to  take  care  of  that  situa- 
tion. 

Q.  And  it  would  be  a  perfectly  obvious  expedi- 
ent, would  it  not,  to  add  more  metal  to  the  part  15? 

A.  If  you  do  that,  then  you  don't  have  the 
teaching  of  this  patent. 

Q.     And  what  is  that  teaching'? 

A.  The  teaching  of  this  patent  is  for  taking 
care  of  misalignment  of  tubing  by  shifting  or  by 
allowing  the  tube  to  swing  on  spherical  seats. 

Q.  Supposing  you  keep  everything,  except  that 
you  make  the  thickness  of  the  part  15  a  little  bit 
greater,  would  that  not  minimize  the  amount  of 
ex^])ansion  for  the  same  torque  that  you  used  1 

A.  A¥ell,  it  might,  but  the  swinging  out  started 
and  pivoted  from  the  point  just  below  the  shoul- 
der 10. 

Q.     Well,  is  it  not  true  that  the  spherical  surface 
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11  and  the  surface  13  are  the  parts  that  permit  that 

misalignment  ? 

A.  Oh,  no.  You  have  to  have  spherical  surfaces 
on  [998]  both  the — or,  I  shouldn't  say  both.  You 
have  to  have  them  on  the  body,  the  tube,  the  sleeve, 
and  the  nut. 

Q.  Let's  keep  all  of  the  spherical  surfaces  and 
just  make  the  pai*t  15  a  little  bit  thicker.  Isn't  that 
a  perfectly  obvious  thing  to  do  to  make  it  more 
resistant  to  expansion?  A.     The  part  15? 

Q.     The  part  15. 

A.  Well,  that  is  the  question  I  just  answered, 
that  the  swinging  out  started  or  pivoted  from  the 
point  just  below  the  shoulder  10  in  the  vertical 
part  of  the  sleeve. 

Q.  Well,  if  we  made  that  a  little  bigger, 
wouldn't  it  resist  swinging  out  a  little  bit? 

A.  Well,  if  you  made  that  part  thicker,  that 
being  the  pivot  part,  I  am  not  so  sure  you  would 
have  any  resistance,  because  you  wouldn't  have  any 
lever  arm  at  that  point. 

Q.  If  we  made  it  thinner,  it  would  swivel  out  a 
little  bit  quicker,  then,  wouldn't  it? 

A.  I  think  the  chances  are  if  you  vary  the 
thickness,  it  would  vary  the  characteristic  some- 
what. 

Q.  That  is,  if  we  made  it  thicker,  we  would 
make  an  altogether  different  invention,  is  that  your 
conclusion?  A.     Well 

Q.     Is  it? 

A.     I  don't  know  what  you  mean  by  that.  [999] 
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Q.  If  we  made  the  part  adjacent  the  section  10, 
immediately  below  the  section  10,  a  little  bit  differ- 
ent in  thickness,  we  wonld  change  the  character  of 
the  invention;  is  that  your  contention? 

A.  Yes.  I  think  that  that  is  something  that  this 
patent  doesn't  go  into  or  disclose. 

Q.  Will  you  refer  to  the  Benzion  patent?  I 
would  like  to  read  you  from  the  first  page  of  the 
patent,  column  2,  beginning  line  81,  the  following: 

"Furthermore,  due  to  the  loose  fit  of  the 
flanges  n,  n,  over  the  sleeve  D,  D  and  of  the 
nut  N,  N  over  the  shoulders  or  flanges  d,  d,  and 
the  engagement  of  the  inner  faces  of  the  flanges 
n,  n  with  the  outer  faces  of  the  flanges  d,  d  in 
planes  perpendicular  to  the  axis  of  the  splice- 
core-duct  C,  the  parts  are  permitted  to  adjust 
themselves  and  binding  is  avoided." 

Does  that  not  indicate  to  you  that  a  clearance  was 
provided  there  in  order  to  prevent  a  binding  be- 
tween the  sleeve  and  the  nut  when  the  nut  is  un- 
fastened 1 

A.  At  what  point  do  you  mean  when  you  speak 
of  "there"? 

Q.     The  part  that  I  just  read. 

A.  There  are  two  points,  as  I  see  it.  There  are 
two  [1000]  points  of  clearance  between  the  sleeve 
and  the  nut,  one  along  the  smaller  diameter  of  the 
sleeve  D,  D  and  one  along  the  head  of  the  sleeve 
next  to  the  thread. 
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Q.  What  I  just  read  means  a  clearance  at  both 
places,  does  it  not? 

A.  No.  I  think  it  means  a  clearance  along  the 
smaller  part  of  the  sleeve,  because  the  description 
says: 

"due  to  the  loose  fit  of  the  flanges  n,  n" 

and  that  is  the  in-turn  part  of  the  nut: 

"over  the  sleeve  D,  D" 

It  doesn't  say  anything  about  the  clearance  at  the 
thread. 

Q.     What  about  the  rest  of  it, 

"and  the  engagement  of  the  inner  faces  of  the 
flanges  n,  n  with  the  outer  faces  of  the  flanges 
d,  d" 
A.     "in  planes  perpendicular  to  the  axis" 
Q.     "in  planes  perpendicular  to  the  axis" 
A.     That  would  be  the  transverse  of  the  shoulder 
engagement  we  have  been  speaking  about. 

Q.  There  isn't  any  clearance  in  the  shoulder,  is 
there? 

A.  It  doesn't  say  there  is  a  clearance.  It  says 
there  is  an  engagement. 

"the    engagement   of   the   inner   faces   of   the 
flanges  n,  n"  [1001] 
All  that  means  is  a  sleeve  could  slide  straight 
across  those  shoulders. 

Q.  Let's  suppose  there  is  a  clearance  where  you 
said  there  was  at  the  small  portion  of  the  sleeve, 
and  let's  suppose  there  wasn't  any  clearance  be- 
tween the  exterior  of  the  sleeve  head  and  the  inside 
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of  the  nut.    How  then  would  there  be  any  adjust- 
ment possible? 

A.  Well,  of  course,  there  wouldn't  have  to  be 
clearance  at  both  places  normally  to  have  any  side- 
ward shift,  but  here,  of  course,  the  nut  is  threaded 
all  the  way  back,  and  the  thread  is  opposite  the 
head  of  the  sleeve,  and  I  don't  know  if  he  intended 
that  the  nut  or  the  sleeve  could  ride  into  those 
threads  or  not. 

Q.  It  is  true,  isn't  it,  you  would  have  to  have  a 
clearance  in  both  places  if  you  were  going  to  have 
any  adjustment  at  all? 

A.  You  could  start  with  it  in  the  thread  or  else 
make  it  as  you  I3ull  your  coupling  up  by  slightly 
compressing  the  fine  crest  on  the  thread. 

Q.  If  you  didn't  have  a  clearance  there  at  both 
places,  then  you  would  have  no  adjustability,  no 
freedom  of  movement  between  them,  that  is  true, 
isn't  it? 

A.  You  wouldn't  have  any  initial  ability  to  move. 
It  would  have  to  make  its  own  path  in  the  region 
of  the  threads.    That  is  what  it  means.  [1002] 

Q.     You  wouldn't  have  any  at  all,  isn't  that  so? 

A.  If  you  have  just  the  fine  crest  of  the  thread 
to  contend  with,  just  a  hairline,  the  thread  could 
quite  easily  fiatten  out  there  a  little  bit  against  the 
sleeve  head,  so  that  even  though  you  might  have  a 
little  bit  of  resistance  to  shifting,  you  could  still 
have  it. 

Q.  You  said  about  Benzion  in  another  connec- 
tion you   distinguished  it  as  having  a   somewhat 
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arcuate  internal  face  on  the  flare  of  the  sleeve  and 
a  somewhat  concave  arcuate  effect  on  the  nose  of 
the  body.   Is  that  correct?  A.     Yes. 

Q.  Is  that  the  invention  that  is  present  in  the 
patent  in  suit  ?  A.     The  -2,212  patent  ? 

Q.    Yes. 

A.     Having  an  arcuate  face  on  the 

Q.  Is  it  a  fact  that  that  does  not  have  arcuate 
faces  but  conical  faces  instead,  the  invention? 

A.     No. 

Q.  You  mentioned,  with  respect  to  the  Guyer 
patent,  No.  4,  and  it  was  not  clear  to  me  which  of 
the  two  Guyer  patents  that  was.   Will  you  tell  me? 

A.  It  is  the  196,084  patent.  I  don't  believe  the 
other  one  has  any  ribs  that  we  spoke  of.  [1003] 

Q.  Very  well.  You  mentioned  that  the  feature 
of  the  Guyer  patent  which  made  it  objectionable 
was  the  fact  that  there  were  ribs  which  caused  the 
sleeve  to  bind  upon  the  flare  of  the  tube;  am  I  cor- 
rect? 

A.  Yes,  the  ribs  would  prevent  withdrawal  of 
the  sleeve  from  the  tube. 

Q.  Is  it  your  contention  that  the  invention  pres- 
ent in  the  patent  in  suit  consisted  of  the  fact  that 
those  ridges  are  omitted? 

A.  No,  I  don't  think  that  that  is  the  teaching  of 
the  patent  in  suit. 

Q.  Now,  with  respect  to  the  McConnell  patent, 
you  said,  I  believe,  that  in  connection  with  Figure  1, 
the  showing  on  the  left-hand  side,  that  there  did 
not  appear  to  be  any  clearance  between  the  exterior 
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of  the  head  of  the  sleeve  C  and  the  interior  of  the 

nut  D.   That  was  your  observation,  was  it  not? 

A.  Yes,  I  said  that  the  drawing  did  not  disclose 
a  clearance. 

Q.  Does  the  specification  disclose  that  there  was 
no  clearance? 

A.  I  would  have  to  check  the  spec  again  to  see 
whether  it  mentions  anything. 

The  Court:  Mr.  Beehler,  how  much  more  time 
do  you  want  this  afternoon?  [1004] 

Mr.  Beehler:     Five  minutes. 

The  Court:  Do  you  want  to  come  back  here  to- 
morrow ? 

Mr.  Beehler:     I  would  rather  finish  now. 

The  Court:  You  had  better  finish  it  real  quick 
if  you  don't  want  to  come  back  tomorrow, 

Mr.  Beehler:    Very  well. 

Mr.  Freeman :  We  will  hold  him  to  that  five  min- 
utes, your  Honor, 

Mr.  Beehler:  I  will  be  glad  to  pass  the  last 
question. 

Q.  (By  Mr.  Beehler) :  I  will  ask  you  would  it 
not  be  necessary  to  at  least  have  a  slip  fit  between 
the  sleeve  head  and  the  inside  of  the  nut  to  get  the 
parts  together? 

A.     Well,  you  could  have  a  line  and  line  fit. 

Q.  If  you  had  a  lead  tubing  you  would  have  no 
expansion,  isn't  that  true? 

A.     Expansion  of  the  sleeve,  do  you  mean? 

Q.     Of  the  sleeve,  yes. 

A.     No,  I  don't  believe  there  would  be  expansion. 
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Q.  Then  you  wouldn't  need  to  have  any  clear- 
ance in  order  to  get  the  parts  separated,  would  you? 

A.  No.  And  if  you  didn't  have  expansion  you 
wouldn't  have  hoop  tension  and  all  its  advantages. 

Mr.  Beehler:     That  is  all. 

Mr.  Freeman:  That  is  all,  and  plaintiff  rests, 
your  Honor.  [1005] 

The  Court :  I  assume  that  you  want  to  brief  this 
case  to  the  court? 

Mr.  Freeman :  I  would  suggest  that,  your  Honor. 
There  have  been  many  points  raised  by  myself  and 
by  Mr.  Huebner,  and  I  would  like  to  get  back  to 
where  we  have  the  library  facilities,  where  we  have 
the  record  in  front  of  us,  and  if  I  may  make  this 
suggestion  in  order  to  save  time,  if  Mr.  Huebner 
goes  along,  I  would  be  i^erfectly  willing  that  we 
submit  simultaneous  briefs,  or  any  way  that  your 
Honor  wants  it.  We  want  to  submit  all  the  facts 
and  present  all  the  points  to  your  Honor. 

The  Court:  Fortunately  I  think  you  have  plenty 
of  time,  because  the  court  will  not  be  able  to  con- 
sider this  case  until  after  the  first  of  September. 

Mr.  Huebner :  If  the  court  had  time,  I  would  be 
willing  to  submit  it  without  briefs  and  without 
argument. 

The  Court:  I  wouldn't  advise  you  to  do  that.  I 
think  you  had  better  brief  this  case. 

Mr.  Huebner:  Well,  then,  let's  file  simultaneous 
briefs.  We  both  know  from  this  threshing  out  we 
have  had  the  last  eight  or  nine  days  what  the  points 
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are,  and  we  might  as  well  put  in  briefs  and  be  done 
with  it. 

The  Court:  All  right.  Supposing  you  put  in 
your  briefs  in  30  days,  and  if  you  want  to  reply, 
then  you  can  put  in  a  reply  brief  in  10  days.  [1006] 

Mr.  Freeman:  All  right.  I  can  do  it  that  way, 
or — let's  do  that. 

Mr.  Huebner:  I  had  in  mind  no  reply  brief. 
Let's  file  our  briefs  simultaneously,  and  that  is  it. 

Mr.  Freeman:  I  did,  too.  I  may  suggest,  if  I 
may,  that  I  am  driving  back,  and  I  Avon't  get  back 
for  a  couple  of  weeks,  and  I  have  been  away  from 
my  oifice  for  five  weeks  and  I  am  almost  afraid  to 
go  back  there  because  of  the  pile-up  of  work,  and 
as  long  as  your  Honor  won't  be  able  to  pass  upon 
it  until  after  the  first  of  September,  can  we  make 
that  60  days? 

The  Court :  If  you  are  not  going  to  file  any  reply 
briefs,  then  you  get  your  briefs  in  by  the  first  of 
September. 

Mr.  Huebner:     That  will  be  fine. 

Mr.  Freeman:  I  want  to  take  this  opportunity 
to  thank  the  court  for  its  patience  while  we  have 
been  arguing. 

The  Court:  I  have  been  educated.  I  have  been 
going  to  school,  taking  a  postgraduate  course  in 
patent  law. 

Mr.  Huebner :  It  has  been  a  pleasure  to  be  here, 
even  during  my  vacation. 

The  Court :  The  case  will  be  submitted,  briefs  to 
be  filed  by  the  first  of  September. 
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(Whereupon,  at  4:20  o'clock  p.m.,  the  matter 
was  sulmiitted  pending-  the  filing  of  [1007] 
briefs.) 

Certificate 

T  hereby  certify  that  I  am  a  duly  appointed, 
qualified  and  acting  official  court  reporter  of  the 
United  States  District  Court  for  the  Southern  Dis- 
trict of  California. 

I  further  certify  that  the  foregoing  is  a  true  and 
correct  transcript  of  the  proceedings  had  in  the 
above-entitled  cause  on  the  date  or  dates  specified 
therein,  and  that  said  transcript  is  a  true  and  cor- 
rect transcription  of  my  stenographic  notes. 

Dated  at  Los  Angeles,  California,  this  6th  day  of 
July,  1950. 

/s/  S.  J.  TRAINOR, 

/s/  SAMUEL  GOLDSTEIN, 
Official  Reporters. 

[Endorsed] :     Filed  January  31,  1951. 
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Civil  Action  No.  7874-B 

NOTICE  OF  INTENTION  TO  TAKE 
DEPOSITIONS 

To :  Glenn  A.  Lane,   1151  Los  Angeles   Stock  Ex- 
change Building,  Los  Angeles  14,  California; 
Huebner,  Beehler,  Worrel,  Herzig  &  Caldwell, 
610   South   Broadway,   Los   Angeles   14,   Cali- 
fornia. 

Sirs: 

Please  take  notice  that  on  Thursday,  April  21, 
1949,  at  2 :00  p.m.,  the  Plaintiff  in  the  above-entitled 
cause  will  proceed  to  take  the  depositions  of:  Fred- 
erick E.  Amon,  Jr.,  17325  Euclid  Avenue,  Cleveland 
12,  Ohio,  and  R.  H.  Davies,  17325  Euclid  Avenue, 
Cleveland  12,  Ohio,  and  perhaps  others  of  whom  due 
notice  will  be  given,  in  accordance  with  the  Federal 
Rules  of  Civil  Procedure,  before  W.  E.  Ferris,  or 
other  officer  authorized  by  law  to  take  depositions, 
at  the  offices  of  Thompson,  Hine  and  Flory,  1122 
Guardian  Building,  Cleveland  14,  Ohio,  when  you 
may  attend  and  cross-examine  said  witnesses  if  you 
see  fit  so  to  do. 

The  taking  of  the  aforementioned  depositions  will 
be  subject  to  adjournment  from  day  to  day  until 
completed. 

Dated  this  6th  day  of  April,  1949. 

BAIR  &  FREEMAN, 
By  /s/  WILL  FREEMAN, 
By  /s/  W.  M.  VAN  SCIVER, 

Attorneys  for  Plaintiff. 


